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Hztier, S.A. v. Akanoc Solutions, Inc. et al Doc. 149 Att

J. Andrew Coombs (SBN 123881)
andy@coombspc.com

Annie S. Wang (SBN 243027)
annie@coombspc.com

J. Andrew Coombs, A Prof. Corp.
517 E. Wilson Ave., Suite 202
Glendale, California 91206
Telephone: (818) 500-3200
Facsimile: (818) 500-3201

Attorneys for Plaintiff Louis
Vuitton Malletier, S.A.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA (SAN JOSE)

Case No. C 07 3952 JW (HRLXx)
Louis Vuitton Malletier, S.A.,
REPLY OF PLAINTIFF IN SUPPORT
OF ITS MOTION FAR MODIFICATION
OF ORDER FOR INSPECTION AND
SANCTIONS; DECLARATION AND
EXHIBITS IN SUPPORT

Plaintiff,
V.

Akanoc Solutions, Inc., et al.

Defendants. Date: May 12, 2009
Time: 10:00 a.m.

Court: Hon. Howard R. Lloyd

N N N N N N N N N N N

INTRODUCTION

Defendants’ effrontery in addressing Plaintiff's legitimdiscovery requests has rarely
been so evident as in its ill-consideérenfounded and factually misleading Opposition to
Plaintiff's motion for clarification on the prototfor inspecting serverthat have been in
Defendants’ possession, custody aadtml throughout this litigation.

To clarify, Plaintiff seeks a limited modification of the Court’s order permitting it to
inspect and copy data on publicly assible websites, it only asks thia¢ protocol be modified to
eliminate the limitation to the 67 websites specifically identified in the underlying request for
production of documents (propounded in January, 2088juse (a) Defendants continue to host
counterfeiting websites with knovdge of the underlying infringement of Louis Vuitton’s rights;

and (b) the limitation was inglly accepted based on an urging request for production
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pursuant to which Defendants hgueduced no data — whether inatéon to these 67 websites or
any others.

Defendants’ arguments, especially those baseithe incorrect assumption that the review
is complete, should be afforded noige because of this fatal flaiv.Evidence from this year and
years past, incidentally captured in one photograph during the inspeeisamever produced by
Defendants and showed on its face Defendantsimued business with known infringers despite
repeated notices from Plaintiff and this litigation.

Defendants’ arguments are silent on these fautlsindicate that theresponses to notices
transmitted during this litigation were deliberately inaccur&e Ex. F to Plaintiff's Moving
Papers. Defendants also filed a document that shows they hosted sites Louis Vuitton claime
infringing, despite Defendants’ stated inabilitypmduce equivalent information and refusal to
admit as such beforehaAdSanctions are acatingly, appropriate.

ARGUMENT

l. Plaintiff's Relevant Discovery Requests wre Never Limited to 67 Websites or The

77 Listed in the First Amended Complaint.

The underlying discovery never limited the Rtdf’s requests to 6Websites. Instead,
during oral argument in April, 2008, on what wasrtta motion to compel responses to discovery
initially propounded in January, 2008, Plaintifragd that production could be limited to the
specifically enumerated websites. At no time R&aintiff asserted #i the proposed limitation
was “inadvertent.” Opposition Brief, 2:19. Whileckua limitation may have been appropriate in

terms of defining the scope of Defendants’ produrcto be ordered by theoGrt (and to establish

! Among Defendants’ unsupported statements, isuthement that Plaintiff is required to provide
Defendants with copies of the forensically imagedvers, however, Plaintiff maintains that it
stated in its proposal from @ber 14, 2008, and what appeared to be adopted in the Court’s
March 10, 2009, order, that Plaintiff wolubrovide digital copies of the resuttsDefendants.
Anything more would be unreasonable and arasonable financial bden to Plaintiff —
especially as these copies eefti raw data all of which hagén within Defendants’ possession
throughout this litigation without Defendantsvireg made any attempt to produce such data
despite requests dating back ashtwo years. Defendants cannot show that providing copies
would serve any purpose, giveretlmitations imposed by this Court’s protocol, other than to
make this process still more exyéve and burdensome for Plaintiff.

2 See Defendants’ Exhibit 1537, p. 5.
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a corresponding limit on the poteadtburden to Defendants), sualiimitation no longer makes
sense when Defendants failed to produce any datismeontinued their illicit activity, and it is
now Plaintiff who has the burden of extracting lptlip available data that Defendants could have
accessed all along. The less filtering Plaintiff is required to dantre efficient the process.
Plaintiff's original request shodlnow control to include addithal websites outside of the 67
previously enumerated.

Plaintiff's underlying discovery speaifally defines the terms “WEBSITE” or
“WEBSITES” as follows®

“WEBSITE” or “WEBSITES" refers taall Internet content hosted by
YOU at each of the Internet websitesated within uniform resource
locators or domain namé@scluding but not limited tothose listed in
Exhibit A attached hereto” (emphasis added).

The first two Requests for Documentguested “All DOCUMENTS concerning the
WEBSITES,” and “All DOCUMENTS which IDENIFY any Internet content hosted by YOU
apart from the WEBSITES.” Numerous otheguests would have included responsive website
information hosted by Defendants. The list was neweant to be an absolute, but merely to aid
the Defendants in insuring minimal compliandestead of producing a partial production for one
67, 77 or 100 websites, Defendants produced no webrsit®uts whatsoever. The issue was thu
never about degrees of compliance, it whsut the wholesaleifare to comply.

Furthermore, Plaintiff's First Amended Comiplia which expressly identifies 77 websites,
also states “The websites hosted byeses maintained by the ISP Defendantdude but are not
limited to...” a list of exemplary websige First Amended Complaint at 31 (emphasis added).
As Plaintiff stated in its moving papers foetNMotion For Leave to Amend, it “does not waive its
position that these specifically named websites \abeady at issue under the original complaint,
Docket No. 64, p. 1:7-8, and as stated by Judge Wayenting leave to file the amendment, the

change did not “modify any substantive allegations...” Docket No. 67, p. 1:24. The amendms

3 Defendants’ Exhibit 1531, p. 3:3-6.
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was merely to clarify for Defendants, at their stence, that the scopetbe claims did not just
include the websites named in the complaint, aadttieir continued busise with infringers, was
contributing to what is a reahd concrete proliferation obanterfeiting on their servers.
Defendants’ continued forced ignorance is conttameason and law partilarly in light of the
statements on their internal data systems idengjfrepeat offenders and a multitude of websites
owned by a few of Defendants’ long time cusésathrough at least January of this yegee Ex.

A to Plaintiff's Moving Paperssee also Declaration of J. Andre@oombs (“Coombs Decl.”) at
Ex.s B (Defendants’ emails their infringing customers) and (©eposition of Steve Chen, pp. 60,
143-144).

Plaintiff’'s continued notificatins to Defendants of infringg activity on tleir servers,
aside from everything else, should have indicédeitiem that the scope of the problem was not
limited to just those websites identified in the pliegs. Plaintiff had offeed about a year ago, to
limit the Defendants’ productioi® 67 websites, but it never stdtthat the 67 websites constituted
the scope of the litigation or that only matepattaining to those 67 websites was relevant.
Instead, Plaintiff has continued to notify Defendawmit continued and “new” infringements. Since
no documents were produced by Defendants anithfitiegements have continued despite notice,
the Court’s order is appropriately modified.

Defendants’ willful, continued hosting oflditional websites, belonging to the same
handful of customers, necessitates modificatiothefprotocol. Coombs Decl. Ex.s B and C.
Because Defendants have no intention of refufiege illegal streams of revenue, the problems
have continued and have only expanded sine€Complaint (08/2007), ¢hunderlying Motion to
Compel (03/2008), and even the First Amendeth@laint (07/2008), all filed months and years
ago. Defendants’ repeated attempts to ntalgeabout Plaintiff’'s purported “delay” is
preposterous when instead, it is about Defersdlavitolesale failure to abide by any of its
discovery obligations, including the®rdered by this Court. The modification of the inspection
protocol is necessary to hedfleviate Plaintiff's burden causéy Defendants’ defaults and to

address the continued and “newfringements fostered by Defendants.
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. Evidence of Any Infringing Websites isRelevant to This Case to Prove

Contributory Copyright and Trademark Infringement.

A. Defendants’ Liability is Proven by Continued Hosting of Infringing
Websites and Their Continued Bginess With Known Infringers.

Defendants’ liability for conthutory infringement is not limitkto liability for those sites
expressly enumerated in the pleadings. Tce#tient that Defendants Ve since been provided
with notice of additional websieand those websites are diitisted on Defendants’ servers,
Defendants’ liability extends to such contributbghavior. This scope of Defendants’ liability
was expressly recognized by Judge Ware whendr@ey leave to file a First Amended Complain
— after the time for doing so was past as notddefendants’ Opposition (4:25-26) because, the
identification of additional websites did not taiify any substantive allegations...” Docket No.
67, p. 1:24.

Defendants’ arrogance is once again appareathaps it is their misguided belief that
contributory infringement oceting on different wbsites occurring after the First Amended
Complaint are beyond the scope astlitigation is one reason th&pntinue to engage in this
activity. In any event, it iDefendants’ own ongoing contributoiryfringement and not Plaintiff's
purported desire to enlarge the scope of disgowehich underscores the need for the required
amendment.

Accordingly, to the extent the inspection eals additional websitespecifically including
those that have been the subjicmore recent notices, datarfaning to those websites is
relevant and properly within thesue of the Courbrdered inspection.

B. Regardless of Liability, Additional Instances of Underlying
Infringement Are Relevant for Purposes of Showing Defendants’
Knowledge.

Knowledge of the underlying infringing acitiy is one element required to prove

contributory liability. Actual knowledge is proved by specific notices provided by Defendants.

Such notices were provided duritige course of this litigatioas a result of continued hosting
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activity. Seee.g., Ex. F to Plaintiff's Moving PapersConstructive knowledge can also be proved

by a pattern and course of conduct auee. UMG Recordings, Inc. v. Sinp800 F. Supp. 2d

993, 998-999 (E.D. Cal. 2004) Repeated notices provided@efendants and their inaction in
response to such notices are refgvta prove Defendants’ knowledge.

The IP Addresses selected for inspection veera small number of servers: apparently a
small number of “problem customers” are respble for the lion’s sharef infringing activity
aided and abetted by Defendants. Such “coincidence” also evidences knowledge — both dire
terms of demonstrating that thetivity is not randomly distribed across the hundreds of servers
operated by Defendants and indirectly, in termdevhonstrating Defendants’ resistance to taking
action against valued “customers,” even whhosé “customers” engage in the underlying illegal
activity concerning which Plaintiff seeks to adducelerce. Coombs Decl. at Ex.s B and C. At
the inspection it was found thabt only were the same “cashers” involved, Defendants knew
about it as stated in theirternal records that were photoghag during the inspection, but never
produced to Plaintiff. See Ex. & Plaintiff's Moving Papers; Codns Decl. at § 3. The existence
of infringing websites on those copied servers, would thus be relevardve Defendants’
knowledge and willful hosting afounterfeiters and pirates.

C. The Presence of Any Infringing Website Evidences Defendants’
Inaction Despite an Ability to Control.

Defendants’ opposition states that while theprction was occurring, some of Defendantg
customers were offline. Defendants’ Opposifoi8:19-20. This evidences the kind of ultimate
control Defendants’ have over theervers and that they shotildve exercised all along. The
presence of any infringing website on the ses\adtained, that were obsed to belong to some
of Defendants’ most notoriousfimgers would show Defendants’ continued and willful blindnes

to the very real counterfeiting and pirgmpblems occurring on Defendants’ servers.

* See also Inwood Lab., Inc. v. Ives, 546 U.S. 844, 854 (1982) (a parhay be liable if it continues
to provide assistance in the form of supplyangroduct or service to one whom the actor knows
(i.e., actual knowledge), or has reason to know, (constructive knowledge), is engaged in
trademark infringement).
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Thus, the presence of any infringing websiteetkiler one or one million, is relevant for a
number of reasons central to this case.

1. Sanctions are Appropriate Because ThiBiscovery Dispute and Associated Time,

Fees and Costs were All Unnecessary.

Defendants’ Opposition deliberately missespbimt of Plaintiff’s motion for sanctions —
one expressly contemplated by the Court’s ordibéishing a protocol wén it expressly stated
Plaintiff's request for sanctions was denfadthout prejudice.” Judge Lloyd’s Order re
Discovery Protocol p. 4:23-25. Defgants’ purported inability tproduce data was confirmed to
be flagrantly false during the inspection. Adhal documents filed by Defendants in Opposition
which show that they hosted some of the infriiggivebsites is only additial evidence that, had
they been inclined to complyith underlying discovery, they could have complied and none of
this motion practice or the expense of forensangxation would have beeaquired. All along
Defendants were able to identify andate infringing material on their serveiSee Defendants’
Exhibit 1537, page 5.

The information obtained dug the inspection reinforceddtiff's presumption that
Defendants not only continueddo business with known infringelisdid so through at least
January of 2009See Ex.s A and F to Plaintiff's Mowvig Papers. Because Defendants have
refused to comply with applicable legal standadespite Louis Vuitton’s pre-litigation cease and
desist efforts, the filing of thiewsuit, and considerable motipractice, sanctions are appropriate
both because Defendants’ conduct warrants suattieas and because Defendants have failed tq
respond to anything which does not haveeffect on their bottom line.

An order for sanctions would help to instinat Defendants’ behawi going forward would
be corrected and that similarly situated deferslarilt think twice before engaging in this fruitless

and meritless contempt of the Court’s rules, procedures and drders.

> Plaintiff included its sanctiongquest into its motion for mditiation of the inspection order
because the issues are inextricably intertwined,rpgsiests for similar relief were allowed in this
form (Docket No. 94), and pursuant to its intetption of the Court’s March 10, 2009, Order that
stated “On the record presented, this coartnot determine whethevidentiary sanctions

properly may be imposed. Accordingly, that pamtof plaintiff’s motion is denied without

Louis Vuitton v. Akanoc, et al.: Reply in Support of Motion for -7 -
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CONCLUSION

For the foregoing reasons, Plaintiff respdbtftequests that the Court grant its motion for
a modification of the March 10, 2009, protocol pgtimy it to search for all publicly accessible
references to the Louis Vuitton Trademaaksl other words commonly associated with
counterfeiting sites not limited to the 67 websispecified in the underlying order, and for
monetary sanctions in the amowfinot less than Fifty-Severhousand Seven Hundred Seventy

Dollars ($57,770.00).

Dated: April 28, 2009 J. Andrew Coombs, A Professional Corp.

/sl J. Andrew Coombs
By: J. Andrew Coombs
Annie S. Wang
Attorneys for Plaintiff Louis Vuitton Malletier, S.A.

prejudice.” Also, the matters are more efficiemdgolved together in i discovery dispute and
Defendants are not prejudiced.
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DECLARATION OF J. ANDREW COOMBS

[, J. Andrew Coombs, declare as follows:

1. | am an attorney at law, duly admitted to practice before the Courts of the State |of
California and the United States District Court for the Northern District of California. 1 am
counsel of record for Plaintiff Louis Vuitton Mafier, S.A. (“Louis Vuitton”) in an action styled
Louis Vuitton Malletier, SA. v. Akanoc Solutions, Inc., et al., and, except asloerwise expressly
noted to the contrary, | have perabknowledge of the following facts.

2. Defendants’ production of portions of {i?RO database on or about April, 2008,
was a result of Plaintiff's spdi request based on Defend&tften’s deposition testimony. The
CPRO database was not previously produceldhas not been supplemented since April of 2008
despite Plaintiff’'s transmission of several subseatjuetifications of repeat and “new” infringing
activity. Furthermore, the information providieg Defendants as exhibited in the CPRO excerpt
attached hereto as Exhibit A, is not thesien that was viewed on Defendants’ systems.

3. I am informed and believe that thens's inspected, were discovered at the
inspection to belong to Alice Chen, and “noragiong others. These customers were the subject
of a number of prior notificadhs by Defendants themselves, ms$éew of which are identified and
attached hereto as Exhibit B.

4. Attached hereto as Exhibit C is a truelaaccurate copy of portions of the transcript
from the deposition testimony of Steve Chen,vidiially and as the Rule 30(b)(6) witness for
each of the two corporate defendants in this matter.

| declare under penaltf perjury that the foregoing is true and correct and this declaration

was executed the 98lay of April, 2009 at Glendale, California.

/sf. AndrewCoombs
JANDREW COOMBS
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I cpro20080421.1xt - Notepad

File Edit Format iew Help

'2004-10-07 11:22:29"; '"CUST-30001"; "test'0'2004-10-19 09:40:02"; 'CUST-30011"; '10/19-reloaded with winzk3. serwver was using FD
IP: 205.200.184.252 port 4/cage. '0'2004-11-17 15:02:25"; 'CUsT-300%4"; "11/17-Unplug due to non payment, fwd to cage.'n'2004-11-
differs from what wou state. we had already did the refund and shut the server down.D 0 Jol Billing Dept. '0°2004-11-23 15:30
ST-30008"; "11.24-unplugged for nonpayment//cage. '0'2004-11-24 10:37:52"; "CUST-30001"; "test ' 0'2004-11-24 13:26:36"; 'CUST-30004"
CUST-30145"; "12,/2-pezet bi11ing date to 122, activation set up wrong server initially. Restore with new hardware and new pw.
0 al=o, thiz zerver have APC installed onto it. So please charge custamer accordingly. '0'2004-12-07 18:42:17"; "CUST-30055"; 'C
anceled Py, '0'2004-12-15 10:07:38"; "CUST-30005"; '12,/15-Unplugged due to nonpayment, Py. ' 0'2004-12-15 10:35:24"; 'CUST-30164" ;"
30165 ; 'cPanel Ticense actiwated.'D'2004-12-17 16:51:34"'; "CUST-30164'; '12/17-Unplug due to Mon exsistent CCA. Customer had tw
due to bad network issues brought up by Donna, will do refund. '0'2004-12-20 13:33:52"; 'CUST-30139"; 'Cancelled py. '0'2004-12-
004-12-22 15:55:30"; '"CUST-30185"; '"Replaced with single xeon. Mew pw 15 Tool222x.'D'2004-12-23 05:20:28'; 'CUST-30138'; 'Please

P06 "CUST-30210; "0 2004 -12-2%9 12:44 10" 'CUST-3040L"; 02004 -12-2%9 12:45:04 7 "CUST-30201 ;' '0 2004 -12-29 175703 'CUST-
D51 CUST-302220; 020050104 10:13:05"; 'CUST-30223"; "0 2005-00-04 10:14:11°; 'CUST-30224 ;' '02005-01-04 10:3%:40"; 'CUST-
(07" "CUST-30007"; 'l 6-Customer reguest reload with winzk3, fwd to support. charge customer mmﬁuﬁu¢:mgﬁ._n_uoemuaplow 08:58:4.
11 12:58:33"; 'CUST-30244 " ;' '0'2005-01-11 18:23:23"'; "CUST-30245";"'0'2005-01-12 10:14:16'; "CUST-30246"; ' '0'2005-001-12 10:14:26
UST-30261"; ' '0'2005-01-14 17:35:51"; 'CUST-30262" ;"' '0'2005-01-14 17:36:33"; 'CUST-30263"; " '0'20058-01-14 17:37:36"; "CUST-30264";
aymant must be hold by Angelnetworkz and will be back to you in a two month interval. Now you can maintain 2 months of paymen
0 2005-01-20 11:11:50%; CUST-30307" ;" '0"2005-01-20 11:14:33"; "CUST-30308"; ''0'2005-01-20 11:35:47"; 'CUST-302946";"''0' 2005-0
§5-01-21 15:41:31"; "CUST-30321";"''0'2005-01-21 18:13:13"; "CUST-30323"; 'aPC installed. '01'2005-01-24 10:36:16"; 'CUST-30359";"'0'
—24 18:04:21"; "CUST-30328", " '0'2005-01-24 18:05:48"; 'CUST-3032%"; "'01'2005-01-24 18:09:55"; "CUST-30330", ' '0"2005-01-24 18:10:4
30185°;'1 gh ram paid @ $30 each month. Prepaid for two months, '0°2005-01-27 09:19:30°; "CUST-30016"; 'Customer reguest 10 addi
T-30366"; "' '0'2005-01-27 18:34:49"; "CUST-30367"; '"'0'2005-01-27 18:51:14"; "CUST-30368"; "' '0'2005-01-27 19:18:18",; "CUST-30369"; "'
ated, customer paid,'0°2005-01-31 09:37:14"; 'CUST-30188"; 'Cancel per DOnna Says customer does not want the system arymore. Fw
d to PY to unplug' D' 2005-02-02 11:51:53"; '"CUST-30391"; ''0'2005-02-02 11:52:48",; 'CUST-30391"'; "' '0'2005-02-02 11:53:35"; 'CUST-30
Y0 2005-02-04 10:27:02"; 'CUST-30397'; "0 2009-02-04 10:30:11"'; 'CUST-320398"; ' '0'2005-02-04 14:52:45"; 'CUST-30401"; " '0' 2006~
'0'2005-02-08 09:25:48"; '"CUST-30189"; '$9 remains from previous credit. will only he m:m1ﬂm1 §72 on 272020058, (Please refer t
G5'; 'send ticket to reactivate server. Palid fee + reactivation. Pwd to support and Pv.'0D'2005-02-11 08:56:15'; "'CUST-30095";'T
cancelled status. Deactiwvate ARE. '0'2005-02-14 10:43:5%'; 'CUST-302%3'; 'Cancel per customer request. Fwd to Py to confirm canc
005-02-16 08:37:33'; 'CUST-30328"; '2/16 05 restore per customer request.’'0'2005-02-14 08:38:11'; 'CUST-30%29'; 214 0s restore

APy D 2005-02-17 17:19:39'; 'CUST-30423"; ' '0'2005-02-17 17:22:11"; "CUST-30432" ;"' '0' 2005-02-17 17:23:10"; "CUST-30402"; 'The ad
and I did cancel the ARE auto charge dug| 2/22.'0'2005-02-22 00:28:26"; 'CUST-30170"; "'pls cancel biT1ling server IP 205.209.188.
21 "CUST-30452"; " '0°2005-02-24 16:25:28"; "CUST-30453" ;" '0'2005-02-25 08:44:17"; "CUST-30388"; 'Cancel per customer redquest, Tw
70. Py reallocated per Sergiy reqguest. '0'2005-02-28 13:37:14"; 'CUST-30001"; 'Cancelled oy. '0'2005-02-28 18:21:48"; "CUST-30385
"2005-03-01 22:26:07"; 'CUST-30454"; "first os restore’'0'2005-03-02 04:52:10"; "CUST-30092"; '3/2 server reactivated per customer
r reguest through email. Fwd to PY.'0'2005-03-07 09:04:07"; "'CUST-3021&"; 'Customer reguest ta change the billing date to the 1
i 'CUST-30350"; 'unplug due to very heavy spamming over 40 complaints. '0'2005-03-10 16:03:38"; '"CUST-30348"; "unplug due tao heawy
UsT-20249"; 'unplug due to very :mmi% spamming. ' 0'2005-03-11 03:51:39'; '"CUST-30147"'; 'First 05 restore... ' 0'2005-03-11 10:52:42
4':'CusT-30263"; 'First 0% restore'n 2005-03-14 00:00:29'; 'CusT-30264 ' '"First 05 restore' 0'2005-02-14 00:00:44 "' 'CUST-30266" ;"
0:38'; 'CUsST-30477" ;" '0"2005-03-16 16:41:44"; "CUST-30475" ;"' '0'2005-03-16 16:44:38"; 'CUST-30478"; ' '0'2005-03-16 16:45:28"; "CUsST
2005-03-17 16:18:33"; "CUST-204585"; "{100-138%98}cancellad by kozal. '0'2005-03-17 16:22:00"; "CUsT-30144 " "{100-135002 }Cancelled b
'2/17 unplugoed per customer reguest, Ticket#13672.'0'2005-03-18 10:02:05"; 'CUST-3028%"; 'Cancel per customer reguest, Twd to

0%9:33:12"; "CUST-30186"; 'Cancel per customer reguest, Twd To cancelpro.'0'2005-03-21 09:34:36"; 'CUST-30184"; 'Cancel per cCustom
G4 '; '"Customer had credit from 205.209.161.10 that was cancelled on 3/21. Trans. #793299849 will go Towards this server.'0'Z200
Cancelbate: 2005-03-210 Canceled By: kewind Reguested By: jo'0'2005-03-22 10:01:04"; "CUST-30184"; "IP: 205.209%.180.1500 Cancel
$142.73 for 3/22 due as she reguested to have it prorated due to the upgrade of the server.'D'2005-053-24 10:37:29'; "'CUsT-3001
o fcl-cpanel'0'2005-03-28 16:02:55"; "CUST-30503"; ' '0'2005-03-28 16:09:32"'; "CUST-30502"; 'Cpane]'0'2005-03-28 18:08:17'; 'CUST-3
uested By: Jjo'0'2005-03-29 17:50:38"; 'CUST-30385"; 'Per Customer-IP: 205.209.154.2100 Cancelpate: 2005-03-290 canceled By: kev
paid. m1 confirm reactivation. {100-15817}'0'2005-04-04 13:21:57"; 'CUST-30225"; 'Cancel per customer,fwd to Cancelpro.'D' 2005-
ckD Reguested By: jo'0'2005-04-07 15:03:54"; 'CUST-30510"; "aPC IP: 205.209.188.2530 Port: 3'0'2005-04-07 15:06:50"; 'CUST-30511
11 12:00:31"; "CUST-30527" ;"' '0'2005-04-11 15:16:30"; "CUST-20467"';'4,/11 server reactivated'n'2005-04-11 15:17:1%'; 'CUST-30460";
and please update the port mapping spreadsheet. '0°2005-04-14 12:20:07"; "CUST-30535"; " '0'2005-04-14 12:32:01"; "CUST-30536"; "' "1
O support to unplug. "0 2005-04-18 11:55:54"; "CUST-30231"; "unpluged ' 0'2005-04-18 11:56:25"; "CUST-30232"; "unpluged' 0'2005-04-18

< »

Y
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From: security

Sent: Thursday, November 29, 2007 11:29 AM
To: noraq
Subject: [Fwd: Counterfeit product complaint; immediate action required; 12 hours final notice]

Dear Sir,

We have received letter complaint from legal authority that your server
IP:204.16.193.146 main IP:205.209.136.51 is hosting website: watchesreplica.net which
engaged in sale of counterfeit products.

Please take down the specific website immediately, or we will disconnect the abuse IP.

Thank you for your cooperation.

Security SS

A @ EXHIBIT s
DATE:. . Y- 8- O
wiTNESs: 9. Chen
PAGE__ ¢ ofF___J
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From: security

Sent: Friday, November 30, 2007 8:04 AM
To: norag@126.com
Subject: Re: [Fwd: Counterfeit product complaint; immediate action required; 12 hours final notice]

Nora, this is Steve.

You need to take care this one fast; we are under big pressure from the lawyer.

For the extralIP, we can nullroute the extralP without killing the whole server; but this
one is on main IP, so if you don't kill the website, we will need to kill the server.

In the future, try not to put applications on main IP.

Steve

noraq@l26.com wrote:
pushing the customer to resolve it

From: "security"”" <security@akanoc.com>

To: "noraq" <noraqfl2é6.com>

Date: Fr:i, 30 Nov 2007 03:34:51 +0800 (CST)

Subject: [Fwd: Counterfeit product complaint; immediate action
required; 12 hours final notice]

Dear Sir,

We have received letter complaint from legal authority that your
server

IP:205.209.143.146 main IP:205.209.143.146 is hosting website:
ebuynike.com and ecshoes.com which engaged in sale of counterfeit
products.

> Please take down the specific website immediately, or we will
disconnect

> the abuse IP.

>

vV VVVYV

Thank you for your cooperation.

Security S8

VVVVVVVVVVVVVVVVVVVVVVVVVYVVVYV

>
>
>
>
>
>
>
>

A @ EXHiBlTAjN
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From: security

Sent: Thursday, September 13, 2007 8:56 AM
To: noraq@126.com

Cc: Willlone (E-mail)

Subject: Re: [29763 Fwd: Abuse Investigator]

it doesnt matter who complained, all you need to do is you ask your customer to remove all
those illegal sites immediately, selling copyrighted merchandises is illegal.pls resolve
it within 12hrs, or i shall have no choice but to shut your servers down.

security

noraq@l126.com wrote:

> we want to know which company is complainting the sites, we have to
> send complaint details to the customers, thanks
-———-00E%pAUEYEGIA-—~-

- ¢HpEREf°"security" <security@akanoc.com> EOWpEE£°"norag"
<noraq@126.com> EQEUL£°Thu, 13 Sep 2007 22:56:42 +0800 (CST)
0+1a£°[29763 Fwd: Abuse Investigator]

Dear Valued Customer,

RE: IP 205.209.149.18 &.17. & .13 pls remove all the illegal sites
within 12hrs, or we shall have to shut them all down. tks Akanoc.com
has received complaints about illegal spam/ spamvertised site/
copyrighted contents/activities being hosted or distributed from
your server. A copy of the complaint is attached for your perusal.
Please be advised that your server is currently in violation of our
Acceptable Use Policy;? http://www.akanoc.com/acceptable policy.htm

VVVVVVVVVYV

To avoid termination of service and a penalty fee of $25.00 per
violation,
> We request that you investigate and terminate the aforementioned

account
> immediately.

VVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVYVVVYVY

> Here by, we shall give you a 12 hours notice before we shall take

> any unwanted action as to shut down your server without further notice.

> Please notify us when this case is resolved

>

> If you have any question, please don; t hesitate to contact us.

>

> Thank you for your kind attention and full co-operation.

>

> Best Regards

>

> Network Security Team

> Akanoc Solutions, Inc.

> www,akanoc.com

> www.coloalacarte.com

> www.dediwebhost.com

>

>

> ———————- Original Message —-—------—-

> Subject: Abuse Investigator

> Date: Thu, 13 Sep 2007 22:18:22 +0800 (CST)

> From: huangying.xm <huangying.zm@163.com> A @ EXHIBIT L/é

> : -1 . Y e

2 To: abuse@managedsg-inc.com DATE:¢9’0

> WITNESS: . LuKK

> PAGE. | oF g~

; I have found a lots abuse damains on our IDC IP, J-“”ﬂTACRE,Cgh —_—
1
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VVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVYVVYVYV

These server are used for Fraudulent Domain Hosting,
Please Investigator and Termination of service.
These server IP 1likes:205.209.149.18/13/17/140.162.

www.mknike.com <http://www.mknike.com/> 205.209.149.18
wwwW.ptmaike.com <http://www.ptmaike.com/> 205.209.149.18
www.worldmarket68.com <http://www.worldmarket68.com/> 205.209.149.18
www.998trade.com <http://www.998trade.com/> 205.209.149.13
www.nike222,com <http://www.nike222.com/> 205.209.140.162
www.nikel0000.com <http://www.nikel(Q000.com/> 205.209.149.17
www.nikeson.com <http://www.nikeson.com/> 205.209.149.17
www.nike9988.com <http://www.nike9988.com/> 205.209.149.17

Thank you for your time

VVVVVVVVVVVVVVVVVYVYVYV

—~—~ qAOD; °OE°A+£TIO A ++E»nAVASE~; *EADCO8 2 +; *EMBA - N

\

>
<http://adclient.163.com/event.ng/Type=click&FlightID=94603&AdID=96090
&TargetID=1200&Values=31,43,51,60,72,85,91,100,110,312,332,499,587,701
,702,733,7348Redirect=http://www.rising.com.cn/2008/trial/index.htm>

> ———~ DPAOSO+T AU | AUE-ESDC2008 ° 2k«A2As R

>
<http://pro.163.com/event.ng/Type=click&FlightID=95980&AdID=97425&Targ
etID=635&Values=31,43,51,60,72,84,90,100,110,312,330,332,499,582,733,7
34s&Redirect=http://ad.cn.doubleclick.net/clk;134682177;20226578;k%3Fht
tp://www.rising.com.cn/2008/trial/index.htm>

-- E«'a Io Aa 6° 3; A® pOi-Ee 30 -C *f BA A®f-%2 NP 2 0 0 7
<http://event.mail.l63.com/chanel/click.htm?from=NO 1l4&domain=126>

A JT EXHIBIT_ 96

DATE.__

WITNESS__

PAGE. &2 CF 2
) J. WHITACRE, CSR
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From: "zhonghh" <zhonghh@it8.cn>
To: "security" <security@akanoc.com>
Sent: Tuesday, January 15, 2008 12:23 AM
Subject: Re: Counterfeit product complaint; immediate action required; 12 hoursfinal notice
security/& 17

BNXBA X A uh, R 5k, gt

>Dear Sir,

>

>We have received letter complaint from legal authority that your server

>IP: 204.16.193.105 main IP:204.13.69.210 is hosting website: luxury2us.com which engaged
in sale of counterfeit products.

>Please take down the specific website immediately, or we will disconnect the abuse IP.

>

>Thank you for your cooperation.
>

>Security SS

vV V V V V Vv Vv

i1 PLAINTIFF'S
' EXHIBIT

8/8/2008
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From: “zhonghh" <zhonghh@it8.cn>
To: "security" <security@akanoc.com>
Sent: Tuesday, January 15, 2008 12:28 AM

Subject: Re: Counterfeit product complaint; immediate action required; 12 hoursfinal notice

security & F
FHAX BB IX AP v B e it

>Dear Sir,

>

>We have received letter complaint from legal authority that your server

>IP: 204.13.66.161 main IP:204.13.69.210 is hosting website: shoes-order.com which
engaged in sale of counterfeit products.

>Please take down the specific website immediately, or we will disconnect the abuse IP.

>

>Thank you for your cooperation.

>
>Security SS
>
>
>
>
>
>
>
EY PLAINTIFF’S
AL | EXHIBIT
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-

From: "zhonghh" <zhonghh@it8.cn>
To: "security" <security@akanoc.com>
Sent: Tuesday, January 15, 2008 6:44 AM

Subject: Re: Counterfeit product complaint; immediate action required; 12 hoursfinal notice

security & 1F
BANXBAE XA MY, 4% 3K, 15115

>Dear Sir,

>

>We have received letter complaint from legal authority that your server
>1P:205.209.171.44 main I1P:205.209.136.90 is hosting website:buymyshoes.net which
engaged in sale of counterfeit products.

>Please take down the specific website immediately, or we will disconnect abuse IP.

>

>Thank you for your cooperation.
>

>Security SS

VvV V V V VvV VvV V

i |

PLAINTIFF’S
EXHIBIT

8/8/2008
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zhonghh
zhonghh@it8.cn
2008-01-15
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From: <norag@126.com>

To: "security" <security@akanoc.com>
Sent: Monday, January 14, 2008 9:45 PM

Subject: Re: Counterfeit product complaint; immedi ate action required; 12 hours final notic e

we have shutdown the site and will not open it until they remove the content in question

From: "security" <security@akanoc.com>

To: "noraq” <noraq@126.com>

Date: Tue, 15 Jan 2008 02:47:06 +0800 (CST)

Subject: Counterfeit product complaint; immediate action required; 12 hours final notice

>

> Dear Sir,

>

> We have received letter complaint from legal authority that your server

> |P: 205.209.175.218 main IP:204.13.69.10 is hosting website: nikeshoesoffer.com which
engaged in sale of counterfeit products.

> Please take down the specific website immediately, or we will disconnect the abuse IP.

>

> Thank you for your cooperation.
>

> Security SS
>

v V. V V VvV V

MEREFENR- - ERBBRADRRRAXEEFAA ( AF2%)
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From: "security” <security@akanoc.com>

To: "noraq" <norag@126.com>

Sent: Monday, January 14, 2008 11:47 AM

Subject:  Counterfeit product complaint; immediate action required; 12 hours final notice

Dear Sir,
We have received letter complaint from legal authority that your server
IP:205.209.175.218 main IP:204.13.69.10 is hosting website: nikeshoesoffer.com which engaged in

sale of counterfeit products.
Please take down the specific website immediately, or we will disconnect the abuse IP.

Thank you for your cooperation.

Security SS

PLAINTIFF'S
g EXHIBIT

44
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From: <norag@126.com>
To: "security" <security@akanoc.com>
Sent: Monday, January 14, 2008 9:40 PM

Subject: Re: Counterfeit product complaint; immedi ate action required; 12 hours final notic e

pushing the customer to resolve it,thanks

From: "security" <security@akanoc.com>

To: "noraq" <noraq@126.com>

Date: Tue, 15 Jan 2008 02:52:06 +0800 (CST)

Subject: Counterfeit product complaint; immediate action required; 12 hours final notice

>

> Dear Sir,

=

> We have received letter complaint from legal authority that your server

> 1P:204.16.193.146 main IP:205.209.136.51 is hosting website: replica-ebags.com which
engaged in sale of counterfeit products.

> Please take down the specific website immediately, or we will disconnect the abuse IP.
>

> Thank you for your cooperation.

>

> Security SS

>

vV V VvV Vv VvV v

RERERAA - - 2BBBANLBEXREB AL ( RE2%)
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From: "security" <security@akanoc.com>
To: "norag” <noraq@126.com>
Sent: Monday, January 14, 2008 11:52 AM

Subject:  Counterfeit product complaint; immediate action required; 12 hours final notice

Dear Sir,

We have received letter complaint from legal authority that your server

[P:204.16.193.146 main IP:205.209.136.51 is hosting website: replica-ebags.com which engaged in sale
of counterfeit products.

Please take down the specific website immediately, or we will disconnect the abuse IP.

Thank you for your cooperation.

Security SS

PLAINTIFF'S
g EXHIBIT
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From: "security” <security@akanoc.com>
To: "zhonghh" <zhonghh@it8.cn>
Sent: Monday, January 14, 2008 11:53 AM

Subject:  Counterfeit product complaint; immediate action required; 12 hours final notice

Dear Sir,

We have received letter complaint from legal authority that your server

[P: 204.13.66.161 main IP:204.13.69.210 is hosting website: shoes-order.com which engaged in sale of
counterfeit products.

Please take down the specific website immediately, or we will disconnect the abuse IP,

Thank you for your cooperation.

Security SS

PLAINTIFF’S
EXHIBIT

8/8/2008
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From: "security" <security@akanoc.com>
To: "zhonghh" <zhonghh@it8.cn>
Sent: Monday, January 14, 2008 11:57 AM

Subject:  Counterfeit product complaint; immediate action required; 12 hours final notice

Dear Sir,

We have received letter complaint from legal authority that your server

IP: 205.209.136.83 is hosting website: tytrade88.com which engaged in sale of counterfeit products.
Please take down the specific website immediately, or we will disconnect the abuse IP,

Thank you for your cooperation.

Security SS

PLAINTIFF’'S
EXHIBIT

8/8/2008



From: steve chen [steve@rackiogic.com)

Sent: Wednesday, August 08, 2007 3:05 PM
To: Security (E-mail)
Subject: FW: 204.16.197.27 removed from 204.13.69.170 main IP: we are being suited by LV for

hosting this website, ape168.com

FY1, stupid LV instead of suit ape168, they suit us. damn!

> From; steve chen

> Sent: Wednesday, August 08, 2007 3:04 PM

>To: steve chen; ‘zhonghh@it5.cn'; ‘chendan@it5.cn'

>Cc:  'Willione (E-mai *

> Subject: RE: 204.16.197.27 removed from 204.13.69.170 main IP;
> we are being suited by LV for hosting this website, ape168.com

>

> Do not let this guy stay here with LV trademark.
> Steve

>

> —-—Qriginal Message---—

> From:; steve chen

> Sent: Wednesday, August 08, 2007 2:51 PM

>To:  ‘zhonghh@it5.cn'; ‘chendan@its.cn’

>Cc:  Willlone ( E-mail

> Subject: 204.16.197.27 removed from 204.13.69.170 main IP; we
> are being suited by LV for hosting this website, ape168.com

>

>

PLAINTIFF’S
EXHIBIT
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UNITED STATES DISTRICT COURT -

NORTHERN DISTRICT OF CALIFORNIA
LOUIS VUITTON MALLETIER, S.A.,
Plaintiff,

vsS. Case No. C073952Jw

SOLUTIONS GROUP, INC., STEVEN
CHEN and DOES 1 through 10,

inclusive,

)

)

)

)

)

)

AKANOC SOLUTIONS, INC., MANAGED )
)

)

)

)

Defendants. )
)

DEPOSITION OF STEVEN CHEN
VOLUME I
Glendale, California
Tuesday, April 8, 2008

Reported by: Janalee Whitacre
CSR No. 12223
NDS Job No.: 127887
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Page 60 |
Q. Yes. '

A. I can remember one in New York, but I think

that he later drop out too.

Q. Do you remember the name?

A. Jimmy Lee.

Q. Are the resellers typically individuals or
companies?

A. They will present themselves as company, right,

but in reality, if one guy is shooting e-mails to all
different e-mail addresses, I'm more intend (sic) to say |
that maybe they just one or two.

Q. So Jimmy Lee may have been an employee at a

company or he may have been --

A. Yes.

Q. -- the customer himself?

A. Yes, yes.

Q. Can you identify for me any of the other

customers that Akanoc has?
A, IT5. Boise -- Boise —- I don't know. Boise

Computer or Boise something. Nora Q has e-mail address.

I don't know the -- I think the company name probably
Linlin.
Q. Can you spell that or give us a spelling --
A. L-i-n-1-i-n. L-i-n. Double 1l-i-n. Linlin.

More names?

Network Deposition Services, Inc.  networkdepo.com e 866-NET-DEPO
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Page 143
back, we were thinking of forming the business together,

and eventually he lost the interest of this, and that's

about it.
Q. Was he a part owner at one time?
A. Not really.
Q. Was he an employee at one time?
A, No.
Q. And he has no current involvement with Akanoc?
A. No.
0. And he has not for two or three years or more?
A. More than -- I think that at the time that
we're separating from -- with Jacques, that's pretty

much dissolve everything.

Q. That's 20047

A. Right.

Q. You said that one customer with whom you do
have interactions otherwise than by e-mail is IT5; 1is
that correct?

A. Yes.

Q. And why is that? 1Is it a bigger customer or
more problem customer or somebody you know from other
circumstances?

A. At one time that they were probably our biggest
resellers. At the time, you know, Alice Chen was

actually handling the business herself, and later she

Network Deposition Services, Inc. ¢ networkdepo.com ¢ 866-NET-DEPO
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Page 144

has babies and family issues and then so she quiet down.

And now if we -- send a notice that if we sent e-mail to

IT5, we always send it to this ZhongHH.IT8, that

particular account, instead of Alice Chen. And probably

right now she's probably No. 5, somewhere around there,

not top one anymore.

Q.

Q.

:I’IOEDIOD’

And where is IT5 located?

In China. Xiamen.

Xiamen?

Yeah. 1It's southern part of China.
X-i-a-m-e-n-?

X-i-a- =-- yeah.

Earlier I showed you a couple printouts from

the DediWebHost.com Website. Do you remember that?

A. Yes.

Q. Who wrote the text that appears on those
Websites? |

A. The Chinese --

Q. No, the English.

A. Pretty much it's a copy from Managed.com, so

Managed.com was created by Jacques Pham, and then so we

just take that and just keep migrating.

Q.
A.

Q.

Sort of like the service agreement?
What attorney said? Cut and paste?

You said that the correspondence, hard copy

Network Deposition Services, Inc. » networkdepo.com ¢ 866-NET-DEPO
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- ERRATA SHEET

I, Steven Chen, declare under penalty of perjury that | have read the foregoing
220 pages of my deposition testimony, taken on April 8-9, 2008 at 517 E. Wilson Street,
Glendale, California, and that the same is a true record of the testimony given by me at
the time and place hereinabove set forth, with the following exceptions:

Page Line Sentence(s) should read: Reason for Change:
34 1 Change "managed” to "unmanaged” Reporter error
44 20 Add this sentence to end of sentence at line 20: Clarification

“We might have 50-100 extra server capacity,
not 50-100 extra server on the side.”

45 13 Change "All" to “Or." Reporter error
45 17 Add this sentence after first sentence at line 17: “I Clarification
don't know the percentage of the website hosting
application.”
60 18-20 Change Boise to "Boysee.” Reporter spelling error
115 3 Change "DDOS" to “DOS." Reporter error
132 12 Change "just trying out cyber police” to “just Chma Reporter error
police.”
132 22 Change *revive” to “replug.” . Reporter error
173 19 Change "max, the total max" to "mass, the total Reporter error
mass.”
175 4 Change "auto page” to “order page. Reporter error
181 25 Add this sentence at beginning of paragraph: “That's Reporter error
“re-allocated” not “we allocated.™ _
203 2 Change “we draw” to °l draw” Reporter error
Date: May _é , 2008 /4" ——_——

Signéture of Witness

Steven Chen
Name Typed or Printed

10562-002-5/14/2008-161206.1
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