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J. Andrew Coombs (SBN 123881)
andy@coombspc.com

Annie S. Wang (SBN 243027)
annie@coombspc.com

J. Andrew Coombs, A Prof. Corp.
517 E. Wilson Ave., Suite 202
Glendale, California 91206
Telephone: (818) 500-3200
Facsimile: (818) 500-3201

Attorneys for Plaintiff Louis
Vuitton Malletier, S.A.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA (SAN JOSE)

Louis Vuitton Malletier, S.A., Case No. C 07 3952 JW

Plaintiff, OPPOSITION OF PLAINTIFF LOUIS
VUITTON MALLETIER, S.A. TO
DEFENDANTS’ RULE 50(b) MOTION;
DECLARATION AND EXHIBITS IN
SUPPORT

V.
Akanoc Solutions, Inc., et al.

Defendants.
Date: February 22, 2010
Time: 9:00 a.m.

Court: Hon. James Ware

N N N N N N e e e e e e

Plaintiff Louis Vuitton Malletier, S.A. (“Rdintiff” or “Louis Vuitton”) submits that
Dendants Akanoc Solutions, Inc. (“AkanocManaged Solutions Group, Inc. (‘“MSG”)
(collectively the “ISP Defendants”) and Steve ChdhChen”) (collectively “Defendants”) Rule
50(b) Motions must be denied in light of the bggible legal standards, the weight and credibility
of the evidence offered at trial satisfying thguisite legal showings and supporting the jury’s
verdict and its finding of liability and awardiamages for Defendantsontributory copyright
and trademark infringement.

Plaintiff incorporates herein and referendgssnitial and suppleaental responses to
Defendants’ Rule 50(a) motions filed as Detcklo.s 213 and 214 on August 24, 2009, and DocK
No. 237 on September 3, 2009, copies of whiclatieehed hereto &xhibits A-C to the

Declaration of J. Andrew Codms for the Court's convenience.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -1-
50(b) Motion
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CONCLUSION

For the foregoing reasons, Plaintiff redaty requests the Court deny Defendants’

motions for judgment as a matter of law in their entirety.

Dated: February 1, 2010 J. Andrew Coombs, A Professional Corp.

/s/ J. Andrew Coombs

By: J. Andrew Coombs
Annie S. Wang
Attorneys for Plaintiff Louis Vuitton Malletier, S.A.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -2-
50(b) Motion
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DECLARATION OF J. ANDREW COOMBS
[, J. Andrew Coombs, declare as follows:

1. lam an attorney at law duly admitted to practice before the Courts of the Northern
District of California. | am ounsel of record for Plaintiff LogiVuitton Malletier, S.A. (“Louis
Vuitton”) in the above-captioned matteExcept as otherwise stated to the contraimavie personal
knowledge of the following facts anificalled as a witnes | could and would competently testify
as follows:

2. On or about August 24, 2009, | causethediled Docket No. 213, Opposition of
Plaintiff Louis Vuitton Malletier, S.A. to Deferohts’ Rule 50(a) Motion for Judgment As a Matter
of Law Regarding: Contributory Copyright lifigement Claim and Docket No. 214, Opposition 0f
Plaintiff Louis Vuitton Malletier, S.A. to Deferhts’ Rule 50(a) Motion for Judgment As a Matter,

of Law Regarding: Contributory Trademark Infrimgent Claim, as initial responses to Defendants

Rule 50(a) Motions for Judgment adMatter of Law. Attached hdoeas Exhibit A and B are true
and correct copies of Pidiff's filings identified as Docket No.s 213 and 214.
3. On or about September 3, 2009, in respa@agke Court’s request for additional

briefing on the issues of the application of the Copyright Act and Lanham Act to this case, | cause

to be filed as Docket No. 237, Plaintiff's Supplert@Brief re Applicabilityof US Copyright and
Trademark Laws to California Based Web Hostrgfendants; Request for Entry of Judgment. A
true and correct copy of whichastached hereto as Exhibit C.

| declare under penalty of pery that the foregoing istie and correct and that this

declaration was executed thigday of February, 2010, &lendale, California.

/s/ J. Andrew Coombs
J. ANDREW COOMBS

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -3-
50(b) Motion
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EXHIBIT A
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J. Andrew Coombs (SBN 123881)
andy@coombspc.com

Annie S. Wang (SBN 243027)
annie@coombspc.com

J. Andrew Coombs, A Prof. Corp.
517 E. Wilson Ave., Suite 202
Glendale, California 91206
Telephone: (818) 500-3200
Facsimile: (818) 500-3201

Attorneys for Plaintiff Louis
Vuitton Malletier, S.A.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA (SAN JOSE)

Louis Vuitton Malletier, S.A., Case No. C 07 3952 JW

Plaintiff, OPPOSITION OF PLAINTIFF LOUIS
VUITTON MALLETIER, S.A. TO
DEFENDANTS’ RULE 50(a) MOTION
FOR JUDGMENT AS A MATTER OF
LAW REGARDING: CONTRIBUTORY
COPYRIGHT INFRINGMENT CLAIM

V.
Akanoc Solutions, Inc., et al.

Defendants.

N N N N N N N e e e

INTRODUCTION

Plaintiff Louis Vuitton Malletier, S.A. (“Lows Vuitton” or “Plaintiff”) files this Opposition
to Defendants’ Rule 50(a) Motion for Judgmaasata Matter of LaviRegarding Contributory
Copyright Infringement Claim.

Defendants’ motion betrays a profound misuni@ading of the standards applicable to a
motion for judgment as a matter of law andlIfability under the Copyright Act. Defendants’
motion misapplies the holdings iretllecision of the Ninth Circuit iBubafilms, Ltd. v. MGM-
Pathe Communications G®4 F. 3d 1088 {8Cir. 1994), the evidence already introduced
evidencing the elements of the claim for contidloy copyright infringement, the standards for
constructive knowledge as apptythis Circuit, includingMetro-Goldwyn-Mayer Studios, Inc. v.
Grokster, Ltd, 545 U.S. 913 (2005) and the applicationhef safe harbor provided for by the
Digital Millennium Copyright Ac{*‘DMCA)".

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -1-
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit A Page 5
Contributory Infringement Claim.
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ARGUMENT
A. Introduction

Although a motion for judgment as a mattetaaf may be filed at any time before
submission of the case to the jury, it mustbestrued in the light most favorable to the non-
moving party. Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986). Where reasonable
minds can differ, where the evidence is in dismuterhen credibility is at issue, the motion is
properly denied. Id. at 250-51.

In addition to Defendants’ fundamental misstadatof many of the@plicable principles
of law underpinning their motion, theannot and do not meet their burden.

B. Extraterritoriality of the Copyright Act; Acts of Underlying Infringement Occurred in

the United States.

Defendants engage in ongoing, persistent, witthiduct to facilitate the infringement of
the Plaintiff’'s copyrights. The rights infrindehrough Defendants’ assistance are extensive ang
enumerated in the Copyright Act. These ulgg, for purposes of thaction, the display of
Plaintiff's copyrights on webpagédscated on the Defendants’ servdycks from the courthouse,
the distribution of copies of those images tieitnet users both here in the United States and
located elsewhere around the world with datginating from San Jose, California, the
reproduction and sale of merchandise embodying tnaaed copies of those copyrights and the
export/import of that merchandise into the @ditStates. Any one ttiese acts (and Plaintiff
arguesall of these acts) providedtrequisite territoriality.

Defendants’ argument on these issues isigaged upon the Ninth @iuit’s decision in
Subafilmssupra but Defendants fail to cite gortions of the authority. ISubafiimsthe
Plaintiff's claim for copyright infringement against the defendant rested upon one central
allegation. The overseas distributiof a film in which the Plaiiff owned applicable copyrights,
was purportedly “authorized” by ¢hldefendant located in thinited States. There was no
allegation that any action — oththan the underlying &liorization — occurredithin the United

States. The copies were madistributed, displayed and sadatirely outside the United States.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -2-
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit A Page 6
Contributory Infringement Claim.
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In arriving at its conclusion thatnited States courts could not address the Plaintiff's clai
in that case, the Nint@ircuit did rule that twholly extraterritorial actef infringement cannot
support a claim under the Copyright Act[.Bubafilmssuprg at 1095 (emphasis added).

What the Defendants omit, however, is “to the eikpart of an ‘act’ of infringement occurs
within the United States, then, ladiugh such act is completed ifioaeign jurisdiction, those parties
who contributed to the act within the Unit8thtes may be rendered liable under American
copyright law.” _1d.at fn 9, quoting fronNimmer § 17.02, at 17-19. hiis, Plaintiff meets its
burden undeBubafiimsnot only because part of the infringement occurred in the United States
some of the claims for infringement were completed entirely within the United States.

The presumption against extraterritoriality serves purposes. First, it serves to protect
against unintended clashes betweanlaws and those of otheations which could result in
international discord. Second, ifleets the notion that when Comgs legislates, it is primarily

concerned with domestic conditionBRC Ecology v. U.S. Dept. of the Air For@84 F. Supp. 2d

1152, 1158 (N.D. Cal. 2003). These purposes aradw@nced by Defendants interpretation of the

applicable standards: whatever the differencenforcement standards between the United State
and China, there is no difference or dispute raggrthe equivalent illegality of the underlying
direct infringement. Moreover, there is ampgstimony that Defendants and their customers
clearly aim their goods and servicegts United States marketplace.

There is no question thpart of the acts of infringememroved thus far (and display
entirely) occurred on Defendants’rgers. This includes storagetbie raw data (as described in
Defendants’ motion at 5:19-21ha@ provision of bandwidth throughhich that raw data can be
distributed to users.

But there is far more supporting applicatmirthe Copyright Act to the Defendants’
contributory copyright infngement. These acts include the neéirg and distribution of copies in
the United States and export of merchandiskagiying the Plaintiff's copyrights to the United
States. Moreover, these undenlyidirect infringements wemmpletedn the United StatesSee

Nimmer on CopyrightSection 17.02 (2007) ("[R]egardlesishow much infringing conduct may

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -3-
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit A Page 7
Contributory Infringement Claim.
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or may not occur abroad, when violation of onéhef exclusive rights in copyrighted works is
completed within the United States, the aciiecomes actionable under domestic law.")
Plaintiff's investigator located in the Uniteda$s, received what weewed on the infringing
websites that were hosted on Defants’ servers in San JosEhe appropriateness of the
application of the Copyright Act is established.

The underlying acts of copyrightfringement are clearly netholly extraterritorial acts.
While the counterfeit merchandise may be produsedchina, it is in fact, as shown by the
evidence presented by Plaintiff, specifically netdd and sold to persons within the United
States. Thus the underlying acts of direct infringarhéo, in part, occur within the United States
and fall under the purview of ti@opyright Act. In fact, “thenere act of importation” of the
counterfeit copyrighted wor&lone constitutes infringemeuander the Copyright ActParfums
Givenchy, Inc. v. C&C Beauty Sales, |r&32 F. Supp 1378, 1383 (C.D. Cal. 1993); 17 U.S.C. §
501(a). So, where an act of infringement oceuitkin the United States, including but not limited
to the marketing, sale and importation of codiefeLouis Vuitton merchandise more specifically,
the Copyright Act is properly aped, as it is in this instancd..A. News Serv. v. Reuters Tel. Int'l,
Ltd., 340 F.3d 926, 928 (9th Cir. 2003).

Moreover, Congress made clear that the Copyrgt should apply extraterritorially in
instances where unauthorized imptida of copyrighted works occurs,@uas it has in this case.
Subafilms, Ltd., suprat 1095;seel7 U.S.C.A. § 602(a). Louis Vuitton neither authorized the
counterfeiting of its productd infringement of its copyrightsor their importation into the
United States, as claimed byf®edants in their motion.

For these reasons it is unnecessary for tha&tGo address the still more far-fetched
argument that computer users viewing of the infringing images is a fair use. Louis Vuitton m3

no claim or allegation conceng any purported infringemehy Internet consumemsho view

! Most all of the websites are in English and some reéerepecific policies for custamseizures and refunds of
“US$18” should such seizure occur (e.g., Ex. 72.1), and rohthe websites specifically provide for shipping rates tq
the United States (e.g., Ex. 63).

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -4 -
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit A Page 8
Contributory Infringement Claim.
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websites on Defendants’ serversaaparently set up §tl.B.c.(2) and the Court need not concerr
itself with the fair use straw mdbefendants strive to set up there.

The data acquired during the court orderespp@ction shows that photos of copies and
unauthorized uses of Louis Vuitton’s propertiesided on Defendants’ servers and it did not
require an internet browser to view those phét@ee Exhibit 593.31. The infringing images wer]
not “only Os and 1s” they were visually complete and identical to their online counterparts. Sq

Exhibits 611 and 613 neww.bigworldshoes.comAmong other things, Defendants argument

misses the point that the consumer’s viewersbidd not have occurrelut for the Defendants
contributory infringement through serving up and distributing the tliataconsumers could view.
And it was Defendants’ continued offering ofogls and services despgpecific and general
knowledge of their infringing customers that gave riséhéoclaims at issue. To take the view tha
the server hosts “only Os and 1s” as appareagberted by Defendanssinaccurate and would
effectively and improperly sulate any online activity.

C. Defendants’ Motion Improperly AssumesJurisdiction Over Underlying Direct

Infringers is an Element Necessary t@ Contributory Infringement Action.

Defendants conflate their argument conaggrproof of direct infringement with
jurisdiction over direct infringess. Defendants leap from thisiexplained conjunction to a
discussion about personal jurisdiction over online activity. The peisonal jurisittion issue of
relevance here is that which concerns the Dddats themselves. As they are all California
residents and the activitiesissue occur a mere “couple of blocks” from the Courthouse as
testified to by one witness,dle can be no argument about theppiety of personal jurisdiction.

Defendants’ motion posits that because koduitton can not demonstrate that it has
personal jurisdiction over the Chinese sellers, bad@ats should escape liky for contributory
copyright infringement. This is not the case.

The three elements required to establish doutiory copyright liabity are: (1) direct

infringement by a primary infringer, (2) knowdge of the infringement, and (3) material

2 Plaintiff's Expert specifically testified that Guidar@eftware computers are not connected to the internet for
forensic purposes.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -5-
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit A Page 9
Contributory Infringement Claim.
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contribution to the infringemeMGM Studios, Inc. v. Grokster Li®80 F.3d 1154, 1160 (9th
Cir. 2004);Fonovisa, Inc. v. Cherry Auction, In@.6 F.3d 259, 264 (9th Cir. 1996). All that is
required is that an underlying ditanfringement has occurred; there is no requirement that the
Court also have jurisdiction over third parties vane not Defendants in this case. There need n
be “substantial” or “continuous and systematiohtact by the underlyinigfringers with this
jurisdiction. The underlying infnigers only need to have pemagéd the underlying infringement
of which the Defendants had knowledge and materially contributed.

D. Plaintiff Has Proved All Elements of its Claims

i Plaintiff Has Shown Notice

The absurdity of Defendants’ constructionSafbafilmssuprg is underscored by its
argument that it had repecificnotice of any underlying direatfringement. This was
contradicted by evidence presented byRlantiff and by Defendas’ own Exhibit 1598.
Accordingly, the only way Defendants’ argument casspauster is if all thaotices of infringing
conduct they received are to be considered gghbecause, irrespectigésuch notice and the
content located on servers in San Jose, their cessowere located offshore. Acceptance of this
construction is at odds with common sense, tmeeatilaw and could onlfoster an environment
where infringers (and other online criminals) wibualerely move their activity into a different
jurisdiction to insure that it could be caughtray national law. Defendants have admitted notice
and none of their attempts to discount these admissions should be accepted.

Plaintiff has also shown evidence of constinecknowledge sufficient to meet its burden o
proving notice. Defendants citiee Supreme Court decision@rokster claiming that it supports
the proposition that Defendants’ general knowketltat infringement could occur using their
servers does not constitute knowledge for purposes of contributory copyright infringement.
Defendants fail to cite, however, further langeiagthe decision staij that “evidence of
infringement on a gigantic scale” occurring on @rekster networks was enough to determine th
the defendant had the intentitmluce copyright infringememind that information about the

general volume of infringing activity on a websituld be considered when determining whethel

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -6 -
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit A Page 10
Contributory Infringement Claim.
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or not a contributory infringer had the resjteé knowledge to be held liabl®GM Studios, Inc. v.
Grokster,Ltd.545 U.S. 913, 940 (2005). While knowledgetw existence of ininging potential
or of particular methods of infringementrist enough to satisfy the knowledge requirement,
Defendants’ knowledge that a langglume of infringement was actilyaoccurring on their servers
is certainly enough to satisfy theowledge requirement of contritauy copyright infringement.

Courts have held in analogous situations sipecific knowledge of infringement is not
necessary to be held liable fwrntributory copyright infringementSwap meet and flea market
operators have been held admitorily liable where vendorsell counterfeit items where the
operators were willfully blind téhe vendor’s infringing activitiesFonovisa supra at 265.

In Fonovisa operators of swap meets where vasdffered for sale thousands of
counterfeit recordings were notified via a leftem the Sheriff's office of the vendor’s infringing
conduct a year after a raitd. at 261. The Ninth Circuit helddhthis was indisputable evidence
that the swap meet operators had the requisibevledge that vendors weselling counterfeit

recordings in order to be held liable for contributory copyright infringemientlf Defendants

somehow avoided having actual knowledge of the massive amounts of infringement occurring on

their servers, despite this lawsuit, a court oedanspection of their servers and multiple notices,
their willful blindness will séisfy the knowledge requirement of contributory copyright
infringement.

ii. Plaintiff Has Shown Material Contribution .

Defendants do (finally) correctly state thias Plaintiff's burden to prove “inducing,
causingOR material contribution, citing among otherse thoverning Ninth Circuit decisions in
Fonovisa, Inc. v. Cherry Auction, In@6 F.3d 259 (8 Cir. 1996) andvietro-Goldwyn-Mayer
Studios, Inc. v. Grokster, [td380 F.3d 1154 {9Cir. 2004). See als®erfect 10, Inc. v. Visa Intl
Service Assoc., et.ah94 F.3d 788, 795 (9th Cir. 200aing Ellison v. Robertsor357 F.3d 1072,
1076 (9th Cir. 2004).

The more readily established elemennesterial contributioras outlined by Louis

Vuitton’s witnesses, the evidence of Defendaati/ertising practices, as well as Defendant

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -7 -
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit A Page 11
Contributory Infringement Claim.
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Chen’s testimony concerning the sophisticated equipment and back ups in place at their facili
well as their physical location and proximity t@thnternet backbone” adescribed at length by
Defendants witnesses and counsel, among othegghiThe continued willful blindness of the
Defendants also materially contributes to ¢benterfeiting and piracy occurring on Defendants’
servers.

Liability has also been found &xist where the defendants pide the “site and facilities”
for infringing activity, Fonovisa 76 F.3d at 264, when “a compussistem operator learns of
specific infringing material avaitde on his system and fails porge such material from the
system,"Perfect 10, Inc. v. Amazon.com, |s08 F.3d 1146, 1171{Cir. 2007), or when a
computer system operator knows thpécific infringing materialare present on their systems andg
are able to take “simple measures” to limit inff|gment, they continue to provide access to the
infringing materials.Religious Tech. Ctr. V. Netcom On-Line Comm. Serv,,90G. F. Supp.
1361, 1375 (N.D. Cal. 1995). Defendants materiallytitioute to the infringing activity occurring
their servers under all of theadditional grounds for liability.

Defendants also cite that the inducement stahidadefined by some courts as “actively
and knowingly aid[ing] and abet[tg another’s direct infringenmé. Defendants’ Motion p. 9:19-
20; see also A&M Records, Inc. v. Napster, |89 F.3d 1004, 1019{Xir. 2001) (“liability
exists if the defendant engagegersonal conduct that encouragesssists the infringement”).
Plaintiff submits that viewing the evidence thusifaits favor satisfies this element as well.

C. Defendants Are Not Eligible For DMCA Protection

Defendants’ assertions predicateduphe DMCA are entirely improper.

First, as noted by them, it is not a compldééense but a limited immunity which specifies
remedies which may be ordered where an I1Sfhisrwise eligible for protection. Motion, 11:1-2
(“the protections include immunity frormg copyright damage award and limitations on
injunction”). As such it is not a e for judgment as a matter of law.

Second, also as noted by Defendants, theyfiliest a designation adigent for service with

the Copyright Officeafter the present action was filed. Mari, 10:24. Accordingly, Defendants

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -8 -
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit A Page 12
Contributory Infringement Claim.
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did not qualify for safe harbor immunity andtimately, this will bea matter on which judgment
as a matter of law is properly orderedamor of Plaintiff and against Defendants.

Third, the DMCA safe harbor is an affirthae defense. As such, the Plaintiff has no
burden of proof.In re Aimster Copyright Litig.252 F. Supp. 2d 634, 657 (E.D. Ill. 2002). Itis
Defendants’ burden to show that they have fabynplied with the provisions of the DMCA in
order to seek its safe harbor protection andttiey will be unable to do so, not only as noted
above but for other reasons already before thetGacluding (but not limited to) the fact one
Defendant, Managed Solutions Group, Inc. haputdished terms of service to this day and the
fact that neither ISP defendant took expeditious steps to disalglesao the infringing material.

It is improper for Defendants to include amgument regarding the DMCA safe harbors in
a Rule 50 motion when Defendantyeget to prove threshold apgdbility, and it is entirely
Defendants’ burden to show that they areilelegfor safe harbor protection under the DMCA.
CONCLUSION

For the foregoing reasons, Plaintiff respeityfrequests that the Court deny Defendants’

Motion for Judgment as a Mattof Law Regarding Copyrig Infringement Claim.

Dated: August 24, 2009 J. Andrew Coombs, A Professional Corp.

/sl J. Andrew Coombs
By: J. Andrew Coombs
Annie Wang
Attorneys for Plaintiff Louis Vuitton Malletier, S.A.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -9-
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit A Page 13
Contributory Infringement Claim.
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J. Andrew Coombs (SBN 123881)
andy@coombspc.com

Annie S. Wang (SBN 243027)
annie@coombspc.com

J. Andrew Coombs, A Prof. Corp.
517 E. Wilson Ave., Suite 202
Glendale, California 91206
Telephone: (818) 500-3200
Facsimile: (818) 500-3201

Attorneys for Plaintiff Louis
Vuitton Malletier, S.A.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA (SAN JOSE)

Louis Vuitton Malletier, S.A., Case No. C 07 3952 JW

Plaintiff, OPPOSITION OF PLAINTIFF LOUIS
VUITTON MALLETIER, S.A. TO
DEFENDANTS’ RULE 50(a) MOTION
FOR JUDGMENT AS A MATTER OF
LAW REGARDING: CONTRIBUTORY
TRADEMARK INFRINGMENT CLAIM

V.
Akanoc Solutions, Inc., et al.

Defendants.

N N N N N N N e e e

INTRODUCTION

Plaintiff Louis Vuitton Malletier, S.A. (“Louid/uitton” or “Plaintiff”) files this Opposition
to Defendants’ Rule 50(a) Motion for Judgmaeasata Matter of LaviRegarding Contributory
Trademark Infringement Claim. Once agBiefendants mischaracterize the record and the
applicable law in support of the @mable proposition that Plaintifas failed to introduce evidence
on each element of the claim for contributory trademark infringementooht Plaintiff must
show, as stated in the leading decidimmwood Laboratories, Inc. v. Ives Laboratories, |m56
U.S. 844 (1982), namely: “if a manufacturer or dsitor intentionally induceanother to infringe
a trademark, or if it continues to supply its pradocone whom it knows or has reason to know ig
engaging in trademark infringement, the manufactorelistributor is contbutorially responsible
for any harm done as a result of the decdi."at 854; se, alspFonovisa, Inc. v. Cherry Auction,

Inc., 76 F.3d 259, 264 (9th Cir. 1996).

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit B Page15
Contributory Trademark Infringement Claim. T
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ARGUMENT

A. Introduction

Although a motion for judgment as a mattetaaf may be filed at any time before
submission of the case to the jury, it mustbestrued in the light most favorable to the non-
moving party. Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986). Where reasonable
minds can differ, where the evidence is in dismuterhen credibility is at issue, the motion is
properly denied. Id. at 250-51.

In addition to Defendants’ fundamental misstadatof many of the@plicable principles
of law underpinning their motion, theannot and do not meet their burden.

B. Plaintiff Has Introduced Ample Proof on Each Element of Its Claim

i. Evidence of Direct Infringement Infringer “ldentification”

Defendants’ scattershot contentions thatriifhiihas not presenteevidence of underlying
direct infringement are without merit. Plaffihas introduced extensdvevidence demonstrating
the vast number of underlying infringements pardet with the use of Defendants’ goods and
services.

As separately noted in Opposition to Defendavibtion for Judgment as a Matter of Law
on Plaintiff’'s claim for contribtory copyright infringement, Oiendants improperly conflate the
requirement to prove such infringemevith the requirement that Plaintitfentifyto the

specifications desired by the Defendants ofuthé@erlying infringer. Plaintiff has provided

multiple options to identify the direct infringecluding by website, by Defendants’ customer, and

by payee information, but it is not enough for the Ddénts. Defendants’ desires in this arena d

not comport with the requirements of the lavddheir motion is properlgienied on this basis.

! Because Defendants supply both goods and services, thain@mt predicated upon a suppd distinction rooted in
the Ninth Circuit's decision ihockheed Martin Corp. v. Network Solutions, Ji®@4 F.3d 980 (9Cir. 1999) can be
safely disregarded. Testimony has clearly establishedhh&@efendants supply a package of goods and services
which enable China-based customers to conduct Internet businesses through websites hostiaildd Btates. The
bundle of goods and services inclugea(server, the elements of which wargher elaborated upon by Defendant
Chen in his testimony; (ii) an operating system and ottanttol panel” type software; (iii) router programming whiclj
insures interactivity with the Internet community; ang Gandwidth which provides underlying connectivity, among
other things.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -2-
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit B Page16
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Defendants then leap from this unexplaigedjunction to a distssion about personal
jurisdiction over online activity. Tdonly personal jurisdiction isswof relevance here is that
which concerns the Defendants themselves. Asadhewll California residents and the activity at
issue occurs a mere “couple of blocks” from @murthouse as testified to by one witness, there
can be no argument about the prefyr of personal jurisdiction.

Defendants’ motion posits that because Laugton has not demonstrated that it has
personal jurisdiction over the Chinese sellers, bad@ats should escape liky for contributory
trademark infringement. This is not the case.

The elements required to establish contributcademark liability were outlined at the
outset: all that is required isahan underlying direct infringeent have occurred; there is no
requirement that the Court alkave jurisdiction over ild parties who are not Defendants in this
case. There need not be “stapdial” or “continuous and syamatic” contact by the underlying
infringers with this jurisdiction. The underlyimgfringers only need to have perpetrated the
underlying infringement of which the Defendsutad knowledge, control and to which they
materially contributed or concerning which they remained willfully blind.

ii. Evidence of Direct Infringement: Use in Commerce

Infringers enabled by the valhble assistance provided by Defendants, “use” Plaintiff's
trademarks in commerce. Any other conclusion is absurd.

First, Defendants ignomny use which occurs other than that which is “affixed” to the
goods themselves. By this construction, no promotional materials or advertising could ever b
construed a use in commerce and predicate ¢taim for trademark infringement. This is
contradicted by the very definition of “usecommerce” quoted by Defendants which clearly
states that a mark shall be deemed to be imseasimmerce, on goods when “it is placed in any
manner on the goods or their contaimarghe displays associated therewith...” 15 U.S.C. § 1127.
The underlying direct infringers used Plaintiff's trademarks not onlthe infringing websites but

also on the counterfeit product and accompanpenckaging and promotional materials as well.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -3-
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit B Page17
Contributory Trademark Infringement Claim.
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Second, Defendants make the stunning assetfiat the promotion, display, sale and
importation into the United States of count@rkmockoffs of Louis Vuitton’s product does not
satisfy Plaintiff's burden to show likelihood of caisfon. This argument merely needs to be stat
to be rejected. There is even a presumptidavaivhich holds as true in common sense that the
entire purpose of a knock off product is to appgi@ the genuine, andafusion its very purpose
for existencé. Even were the Court to accept the argurtteatt Plaintiff's election to make select
purchases for the purposes of depég evidence supporting its akaé constituted some form of
retroactive endorsement of the urlgieg transaction such that tleidentiary transaction is not
itself infringing, the Defendantsirgument requires still furthéaps in logic, including the
conclusion that these same transactions cammstitute evidence that other sales into the United
States did not occur. Inexv of testimony that Defendardsliberately aim their goods and
services at China-based customers who sedkvelop United States business, this proposition
must be categorically rejectéd.

Moreover, this argument also requires tlwi to accept the proposition (also noted in
Opposition to the Motion on Contributory Copyrighfringement) that the storage and distributio

of offers of counterfeit merchandise — becausesdtar bits of 0s and 1s — cannot constitute the

2 There is a presumption of confusion or confusion as a matter of law when dealing with counterfeBroakiield
Communs. v. W. Coast Entm’t Cqrp74 F.3d 1036, 1056 {(Cir. 1999) (“In light of the virtual identity of marks, if
they were used with identical products or serviceditiked of confusion would follow as a matter of course.”);
Shakespeare Co. v. Silstar Corp. of At10 F.3d 234, 241 {4Cir. 1997) (“Our cases make clear, however, that that
presumption arises only where the intentional copying is motivated by an "intent to exploit the good will created
already registered trademark™Pplo Fashions, Inc. v. Craftex, In&16 F.2d 145, 148 {4Cir. 1987) ("Where, as
here, one produces counterfeit goods in an apparent attempt to capitalize upon theyofad demand for,
another's product, there is a presumption of a likelihood of confusieeé’)};.indy Pen Co. v. Bic Pen Corpo6 F.2d
254, 256-57 (9th Cir. 1986) (reversing a district court's finding of no likelihoodrdtision even though the six other
likelihood of confusion factors all weighed against a finding of likelihood of confysihillip Morris USA Inc. v.
Shalabj 352 F. Supp. 2d 1067, 1073 (C.D. Cal. 2004) ci@hglip Morris USA Inc. v. Felizardo2004 U.S. Dist.
LEXIS 11154, at *18 (S.D.N.Y. June 18, 2004) (“Howeven,cases involving counterfeit marks, it is unnecessary t(
perform the step-by-step examiion . . . because counterfeit markre inherently confusing.'Phillip Morris USA

Inc. v. Felizardp 2004 U.S. Dist. LEXIS 11154, at *18 (S.D.N.Y. June 18, 2004) ("[C]ounterfeit marks are inheren
confusing.") Gucci America, Inc. \Duty Free Apparel, Ltd286 F. Supp. 2d 284, 287 (S.D.N.Y. 2003);
("[Clounterfeits by their very nature, cause confusion...Indeed, confusing the customer is the wholegburpose
creating counterfeit goods."Microsoft Corp. v. Software Wholesale Club, Jd@9 F. Supp. 2d 995, 1007 fn. 11
(S.D. Tex. 2000) (“However, in the case of aimterfeit mark, likelihood of confusion is clear.Djal-A-Mattress
Operating Corp. v. Mattress Madness, |r&41 F. Supp. 1339, 1346 (E.D.N.Y. 1994) (“Moreover, confusion is simg
inevitable since the parties are selling the same produttie Bame channels of commerce under the guise of the
identical Dial-A-Mattress mark.").

% This evidence was introduced through Defendants’ own webpage as well as through testibefapdent Chen.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -4 -
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit B Page18
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distribution or display of anfiing recognized as a trademariKais is simply incorrect as
evidenced by photos, visible to the human &ya, clearly exhibit knckoffs of Plaintiff's
trademarks on Defendants’ serveg&eeExhibit 593.31. To endorse Radants’ argument would
effectively insulate all online communicatigrasconclusion at odds with common sense,
overwhelming case law and policy.

iii. Use in Commerce: Extra-teritorial Application .

Defendants reiterate their baokt argument regarding extratéorial application of the
Lanham Act. Although governed by different auttyoand slightly different standards than the
Copyright Act, the argument has more traction in gntrademark environméthan it did in the
copyright environment.

The Lanham Act has “broad” extraterritorial applicati@cean Garden v. Marktrade Go
953 F.2d 500, 503 (9th Cir. 1991). Dediants’ motion grossly mischaradizes the extraterritorial
application of the Lanham Act and does not eveifiosth the proper test ad by the Ninth Circuit
to determine extraterritorial fjisdiction under the Lanham Act. Agated by the Ninth Circuit in
Reebok Int'l v. Marnatech Entey®70 F.2d 552, 554 (1992) the extent of extraterritorial
application of the Lanham Act is governed by theeatandards that apply to extraterritorial
application of the antitrust lawd he prior Ninth Circuit decision iflimberline Lumber Co. v.
Bank of America Nat. Trust and Savings As€st9, F.2d 597 (9th Cir. 1976) therefore sets forth
the tests to be employed in this Circlit.

The test has three basic factors: (1) whether thes@mieeffect on American foreign
commerce; (2) whether the effecsisfficiently great to presentcagnizable injuryto plaintiffs

under the Lanham Act; and (3) whetlige interests of and linke American foreign commerce

* Even were the Court to decide this issue with referentteetstandards articulated the Supreme Court in 1952 in
Steele v. Bulova Watch C844 U.S. 280, those standards would inexorkalg to the same conclusion. As stated in
Defendants’ motion, these are “(1) ®her the defendant was a United Statgzsen; (2) whether the defendant’s
conduct had a substantial effect on Uthi&ates commerce; and (@hether there was a contiiwith trademark rights
established under foreign lawTotalplan Corp. fo America v. Colborn®g F3d 824, 830 (2d Cir. 1994). Defendants
then conveniently convert this test into one which measures whether the direct infringlee @hefendant as stated in
their own authorities) is a citizen — which they clearly are. Defendants cannot argue their conduct had no effects
United States commerce and, in doing so, implicitly concede that there is therefereewtisome effect which
immediately precludes entry of judgment based on thisafattfinally, they are silent on the issue of conflict with
foreign law as it is a given there is in fact no conflictha laws of the United States and China on this point.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -5-
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit B Page19
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are sufficiently strong in relation those of other natiorts justify an assenin of extraterritorial
authority. Id. at 613.

The first factor is satisfied velne “sales of infringing goods in a foreign country may havg
sufficient effect on commerce to invoke Lanham Act jurisdictio@c¢ean Garden953 F.2d at
503. The infringing goods sold by Defendantsstomers clearly have a sufficient effect on
commerce. Flooding the internet with regdilvailable knock-off goods will have numerous
negative impacts on commerce. It is extremelyrifial to Louis Vuitton’sreputation to have
cheap, lower quality knock offs proliferatetine marketplace and hurts consumer’s confidence
with regard to any item pahased on the internet.

The second prong is satisfied for muchg$hene reason. Louis Vuitton is even more
negatively affected when considegisales of counterfeit items outsithe United States and court
have held that the sale of imfging goods into foreign countriesin satisfy the second prong of thg
Timberlinetest. Id. Additionally, as exhibited by even potential jurors in the case, Louis Vuitto
customers complain and are understandably wp#ePlaintiff when knock offs devalue their
genuine investment and the strength of Louigtdn’s trademarks. Louis Vuitton is a company
that has a significant presence all over the wamlduding in the United @tes through corporate
offices as well as production facilities in San Dinfaalifornia. The effecof counterfeits at issue
in this case on Plaintiff's brands worldwide qaot be understated. Louis Vuitton is injured by
these additional concerns.

The third prong is clearly satisfied in thistance by America’powerful interest in
protecting the intellectual property rights ofdiizens and protecting consumers. Louis Vuitton
has acquired valid and enforceable trademaldsing and promoting those trademarks for
generations, many of Louis Vuitton’s trademarks have become famous marks and have achig
secondary meaning. Counterfeits undermineghimgestments and deceive consumers here, an(
abroad. The negative effects of counterfeit gadswidely known and the United States has an

interest in eliminating their #@and punishing those who fadlie their production and sale.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -6 -
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit B Page20
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Defendants’ arguments that the Lanham Actidd not apply in thisnstance are either
wrong or irrelevant to the analgs The citizenship of the dict infringers is irrelevant.
Additionally, it is clear that #infringing activity perpetrateldy Defendants’ customers has a
substantial effect in the United States. It ipassible for Plaintiff tabtain any sort of sales
records from the infringing pées but it is common knowledge thadunterfeit goods have an
immensely negative effect on American commerce. To expect Louis Vuitton’s investigators t(
purchase enough knock-off product to show a subataftect is preposterous. Plaintiff's
investigators have shown the ease with whichir@suspecting consumer can purchase a counter
product. This, with the additional reasons nabdve, demonstrates the negative effect the
infringers have on American commerce.

Defendants’ argument that the Court needsgliction over the diredhfringers is also
wrong. All that is required as that an underlythigect infringement have occurred; there is no
requirement that the Court alkave jurisdiction over ild parties who are not Defendants in this
case. There need not be “staipdial” or “continuous and syamatic” contact by the underlying
infringers with this jurisdiction. The underlyimgfringers only need to have perpetrated the
underlying infringement of which the Defendsutad knowledge, control and to which they
materially contributed or concerning which they remained willfully blind.

iv. Continues to Supply a Product or Services

Once again, Defendants misstate the applicsthledards and, in a desperate attempt to
avoid the liability which shoudl properly attach to thesystematic, ongoing and knowing
contributory infringement, sedak confuse applicable principles. As statethimood supra “if a
manufacturer or distributor intgéanally induces another to infringetrademark, or if it continues
to supply its product to one whom it knows os m@ason to know is engaging in trademark
infringement, the manufacturer orsttibutor is contributnally responsible for any harm done as 3
result of the deceit.'ld. at 854.

Plaintiff asserts the Mih Circuit decision in.ockheed, supraequires consideration of

additional elements, specifically “direatrttrol and monitoring”. However, theckheedcase

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -7 -
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit B Page21
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indicated that the test was to consider the ‘rexéé control exerciselly the defendant over the
third party’s means of infringeméntot that direct control and maaring were required elements.
Lockheed Martin Corp. v. Network Solutions, Jri@4 F.3d 980, 984 {oCir. 1999). Defendants’
attempt to add additional elementghe claim is properly rejected.

First, Defendants also provide goods. To ssgdéferent standards apply with respect to
their provision of goods (the server capacity, eoand bandwidth), to other elements of the
“package” sold by them would be unduly confusing.

Second, such a distinction is not required. As notéshakheedthe Court adopted the
distinction while noting that the ésvice” supplied by the defendantfonovisa, suprawas more
akin to products than to services and that sshices did not mandate a different standard for
liability. 1d. at 984. This is also based, in part om ¢bmmon law responsibilities of a landlord fo
activity occurring on rented premises — to whieis fact pattern more closely correlatég.; see
also, Hard Rock Café Licensing Corp. v. Concession Svcs., 8%5,F 2d 1143, 1148{Tir.

1992). This court also agreed that:

“In this case, Defendants’ activity as Internet service providers is more like the
market proprietors in Fonovishan the domain name translation service in Lockheed
Here, Defendants do not simply translate donmaimes into IP addresses. Defendants
physically host websites on their servers emde internet traffic to and from those
websites. This service is the Internet @glent of leasing readstate. Defendants’
services, combined with Defendants’ ability to remove infringing websites, entails a lev
of involvement and control that goes beyondérainslation.” As with the flea market
operators in Fonovis®efendants cannot remain “willfully blind” to trademark
infringement taking place on their servers.”

Louis Vuitton Malletier, S.A. VAkanoc Solutions, Inc., et aCV 07-3952 JW, Docket #99,
pp. 16:24- 17:5, Court’s Order @tting in Part and Denying Part Defendants’ Motion for
Summary Judgment (N.D. CalePember 23, 2008). It is therefore law of the case that the
heightened standard asserted omatfeof Defendants does not apply.

Defendants’ cited cases are also factudibgimilar and their holdings inapplicablEare
Deals Ltd. v. World Choice Travel.com, Int80 F. Supp. 2d 678, 689 (D. Md. 2001) in particula|
was a case involving a domain name disputee ddrties there alsodinot have the kind of

website- webhost relationship asstx in the present case. 3B Designs v. Reebok Int'l, Lt@38

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -8 -
50(a) Motion for Judgment asMatter of Law Regarding: Exhibit B Page22
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F. Supp. 2d 904, 913 (N.D. Ill. 2004) some allegedisiriging websites weraot infringing at all
as containing fan postings and the likd. at 913. There was also no evidence that the allegedIy
infringing websites were owned by, endorsed bygtberwise affiliated with Reebok at ald. at
911-913. Unlike the Defendants here, Reebok waslfegjed to have been the host of the
websites, nor were they found to have anjoaetble connection to the allegedly infringing
websites, periodHabeeba’s Dance for the Arts, Ltd. v. Knoblau¢BO F. Supp. 2d 709, (S.D.
Ohio 2006) is even more attenuated as it Ivew the alleged infriging use of plaintiff's
trademark in connection with a dareemposium put on by the defendant. Hebeeba'scase

did not even involve websites or web hosts.

In contrast, Plaintiff's eviednce clearly shows that Defemdis continued to provide IP
addresses, connectivity and server space tagifrg websites and counterfeiters, despite being
aware of their infringingnature and activities. Plaintiff entered evidendhat conclusively shows
Defendants marketing of server space and IP addsato direct trademairifringers. Defendants
actively supported and promoted the infringingosites by continuouslyna purposefully ignoring
notices from trademark holders that notifl2dfendants of the infringing conduct occurring on
their servers. Defendants’ contentionswaitiiout merit and their motion properly denied.

CONCLUSION

For the foregoing reasons, Plaintiff respeityfrequests that the Court deny Defendants’

Motion for Judgment as a Mattef Law Regarding Contributory @demark Infringement Claim.

Dated: August 24, 2009 J. Andrew Coombs, A Professional Corp.

/sl J. Andrew Coombs
By: J. Andrew Coombs
Annie Wang
Attorneys for Plaintiff Louis Vuitton Malletier, S.A.

® For these same reasons, Defendantguments regarding willful blindes are properly rejected. Because
Defendants provide goods (as well as servicesyiltfell blindness standard for liability applies.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Rule -9-
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J. Andrew Coombs (SBN 123881)
andy@coombspc.com

Annie S. Wang (SBN 243027)
annie@coombspc.com

J. Andrew Coombs, A P. C.

517 East Wilson Avenue, Suite 202
Glendale, California 91206
Telephone: (818) 500-3200
Facsimile: (818) 500-3201

Attorneys for Plaintiff
Louis Vuitton Malletier, S.A.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA (SAN JOSE)

Louis Vuitton Malletier, S.A., Case No. C 07 3952 JW

Plaintiff, SUPPLEMENTAL BRIEF RE
APPLICABILITY OF US COPYRIGHT
AND TRADEMARK LAWS TO
CALIFORNIA BASED WEB HOSTING
DEFENDANTS; REQUEST FOR ENTRY
OF JUDGMENT

V.
Akanoc Solutions, Inc., et al.
Defendants.

Trial: August 18, 2009-August 29, 2009

N N N N N N e e e e i

TO THE COURT AND TO DEFENDANTS:
Pursuant to the Court’s reqgigPlaintiff Louis Vuitton Mallger, S.A. (“Plaintiff” or
“Louis Vuitton”) submits the following Supplementatief re Applicabilityof US Copyright and

Trademark Laws to CaliforniBased Web Hosting Defendants.

DATED: September 3, 2009 J. Andrew Coombs, A Professional Corp.

By: /s/J.AndrewCoombs
J.AndrewCoombs
AnnieS.Wang
Attorneys for Plaintiff Louis Vuitton Malletier, S.A.

Louis Vuitton v. Akanoc, etl.: Supplemental Brief re -i-
Applicability of Copyright and Trademark Laws Exhibit C Page25
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INTRODUCTION

Defendants’ argument that the impositioriability upon theirconduct constitutes an
improper extra-territorial application of UnitedaBts law is properly regted. Judgment should
be entered in favor of Plaintiff as provided forthg unanimous verdict in favor of Louis Vuitton.
Defendants’ assertions represaritirther unconscionable effort &void responsibility for their
clearly willful, deliberate andontributory conduct. One needly ask whether Defendants would
willingly submit to jurisdiction in the People’s Republic of China.

The law abhors a vacuum yet that is what Brefendants hope to create with respect to
their conduct here.

Application of United Statelaw is proper and appropriafi@ several separate and

independent reasons, each ofahhwarrants a rejection of Defdants’ arguments and entry of

judgment. First, as previously set forth ipg@sition to Defendants’ motions under Rule 50(a) the

Court has jurisdiction over the unteng direct infringement — bothecause of offers made in the
United States to American consumers and beganghict is shipped to those consumers pursua
to those offers. These activities violate Lodistton’s display, distribubn and importation rights

under the Copyright Act and constitute infringing uses in commerce under the Lanham Act.

Second, the storage of these offers on Defendsaitgers and the routing of traffic to those

servers using hardware and softevébcated at the Defendantstaaenter but a few blocks from
the courthouse where the jury entered its verdict constitutes an infringement for purposes of t
Copyright Act under long-established authoritghie Ninth Circuit and skewhere, and distinct
uses in commerce for purposes of the Lanham Act.

There was no error in allowing the claim$tdecided by the jury. The law is clear and
practice dictates a consistent outcome. Dad@ts Akanoc Solutions, Inc., Managed Solutions
Group, Inc. and Steve Chen must answer undeCtpyright Act and Lanham Act for their acts of
knowingly hosting counterfeit webe# and facilitating sales obanterfeit and pirated product in
the United States. There is no question thalatve apply according toontrolling case law and

the practicalities of the digital world.

Louis Vuitton v. Akanoc, etl.: Supplemental Brief re
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ARGUMENT

A. Defendants Cannot Meet the Standard Required to Set Aside the Unanimous

Verdict Reached in This Matter.

Cases decided under Rule 50 of the Federalshafl€ivil Procedure specify a high burden
to undo a verdict reached by jury. Fed. R. @v50 provides for judgment as a matter of law
when “the evidence presented at trialmpiés only one reasonable conclusio.trres v. City of
L.A, 548 F.3d 1197, 1205{aCir. 2008)citing Santos v. Gate&87 F.3d 846, 851 {SCir. 2002).
"A motion for a judgment as a matter of law isgerly granted only if no reasonable juror could
find in the non-moving party's favor El-Hakem v. BJY Inc415 F.3d 1068, 1072 (9th Cir. 2005).
"The evidence must be viewed in the light most favorable to the nonmoving party, and all
reasonable inferences must bawin in favor of that party.l'aLonde v. County of Riversid204
F.3d 947, 959 (9th Cir. 2000). "Altigh the court should review the record as a whole, it must
disregard all evidence favorable to the moving ptr&y the jury is not iguired to believe, and
may not substitute its view of the evidence for that of the julglinson v. Paradise Valley
Unified Sch. Dist.251 F.3d 1222, 1227 (9th Cir. 2001) (im&lrquotations omitted). “In making
this determination, the court must not weigé évidence, but should simply ask whether the
plaintiff has presented sufficient evidento support the jury's conclusiortdarper v. City of L.A.
533 F.3d 1010, 1021 {SCir. 2007). “If sufficient evidence isresented to a jury on a particular
issue and if the jury instructions on the issadest the law correctly, ¢hcourt must sustain the
jury's verdict.” 1d. citing Transgo, Inc. VAjac Transmission Parts CorZ68 F.2d 1001, 1014
(9th Cir. 1985). “The jury is the ‘constitutidntaibunal provided for trying facts in courts of
law.™ Id. at 1021-2Ziting Berry v. United Stateg12 U.S. 450, 453, 61 S. Ct. 637, 85 L. Ed. 94
(1941). In light of these goveng principles, the unanimousgéit juror verdict for Plaintiff
should not be disturbed.

Defendants’ attempts to dodge responsibilitythair actions have been a repeated theme}
Despite the fact that virtually all of theirmiwibutory acts occurred in California, Defendants

forward a groundless argument to claim thatrthetions are not subject to American law.
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As described below, there are numerous séparad independent bases for the applicatio
federal intellectual property laws. Not only #nere sufficient grounds for application of United
States law to the underlying ditanfringements, Defendanisve acted with knowledge and
continue to do business with tleodirect infringers. To say Dendants are not responsible for
their actions here, in their homedion, at a courthouse a mere few blocks from their datacenter,
unfathomable and contrary to precedence and reason.

B. Copyright.

1. United States Law Is Properly Aplied to Direct Infringements

Occurring in the United States.

a. Direct Infringement by Copying onto Defendants’ Servers.

Unauthorized copying, displand distribution infringe th exclusive rights of the
copyright owner. 17 U.S.C. 8501. These adctsnat disputed by Defendants — only whether any
of these acts occurred within the United Stafsis too cannot seriouslye disputed, especially
in view of established authority finding that the fixation of data that infringes alone constitutes
copying for purposes of the Copyright Act. Mover, there is ample evidence in both evidence
from individual websitesand in Defendants’ promotional mess (Exhibit 583) to show that the
infringing offers were aimed at the US marketplace.

Copyright protection applies triginal works of authorshiffixed in any tangible medium
of expression, now known or later developedpfrohich they can be perceived, reproduced, or
otherwise communicated, either dilger with the aid of a machine or device.” 17 U.S.C. §102
This definition squarely includes data files and e@@mand 1’s, if necessary, to the extent they

require the aid of a machine or device tgqkeceived, and specifically, communicated to the

! To name just a few examples from the Admitted Exhibits: (1) most all of the websites were in English
even if operated by non-U.S. or Chinese natior§a)sshipping costs to the United States were pre-
calculated (Ex.s 63, 72.1, 360.1); (3) prices for the counterfeit products, prices for discounts, prices fo
shipping and penalties were all expressed in US Dollars (Ex.s 72.1, 81, 98.3, 116, 163, 173, 210, 212
588, 590, 611, 613); (4) measures regarding seizures&dms were specifically stated and included
restocking fees in US Dollars (Ex. 72.1); (5) some websites included the trademarks of PayPal, FedE
UPS, and other US companies on the pages advertising counterfeit Louis Vuitton product (Ex.s 13
(attachments), 63, 63.2, 94, 163) and (6) some websites specifically included links to “USA” specific B
Tracking websites (Ex. 356 p.2).
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Defendants and internet usanghe public at largePerfect 10, Inc. v. Amazon.com, 808 F.3d
1146, 1160 (8 Cir. 2007) (“The computer owner shoasopy "by means of a . . . device or
process"” when the owner uses the computer to fill the computer screen with the photographid
image stored on that computer, or by commuiigahe stored imageestronically to another
person's computer.”).

Evidence was presented in the record thainiging pictures could be viewed in the norma|
visual sense on the servers odmad controlled by Defendants, trat they could be accessed
and were accessed by the Defendants and membties géneral public in the United States on
numerous occasions through standard intdsretisers. The work is “fixed” when its
“embodiment in a copy...is sufficiently permanen stable to permit it to be perceived,
reproduced, or otherwise communeaxfor a period of more thantransitory duration.” 17

U.S.C. 8101Perfect 10, Inc.508 F.3d at 1160 (“In sum, based on the plain language of the

statute, a person displays a photographic image by using a computer to fill a computer screen wi

a copy of the photographic image fixed in the compaitaemory.”). The infringing copies in the
present case are not briefly, automatically, or itanky stored, but insted reside on Defendants’
servers for months, and in some cases, ydarg., bag925.com (subject of complaints beginning
in February, 2007, was also found to be residing demants’ servers durirtge trial, more than
two years later in August, 2009).

Courts have repeatedly held that uplogdtontent can be a basis for finding direct
infringement for systems operatorSega Enterprises Ltd. v. MAPHI857 F. Supp. 679, 683
(N.D. Cal. 1994) (“The unauthorized copying of cagiited computer programs is prima facie an
infringement of the copyright,” in a case inviolg electronic bullén board operators). Courts
have also held that the mere loading of infinggsoftware onto a computer creates an infringing
copy. MAI Systems Corp. v. Peak Computer,,1861 F.2d 511, 518 {9Cir. 1993):NLFC, Inc. v.
Devcom Mid-Am., Inc45 F.3d 231, 235 (7th Cir. 1999%tenograph L.L.C. v. Bossard Assocs.,
144 F.3d 96, 100 (D.C. Cir. 1998) (“The languagéhef Copyright Act, case law, and common

sense support the proposition that the installaticsotifvare onto a computer results in "copying"”
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within the meaning ofhe Copyright Act"also citing2 MELVILLE B. NIMMER & DAVID
NIMMER, NIMMER ON COPYRIGHTE 8.08[A][1], at 8-113 (1997) (“the Act's language ‘makeg

clear that the input of a wiinto a computer resulta the making of a copy’”)t.owry's Reports,
Inc. v. Legg Mason, Inc271 F. Supp. 2d 737, 745 (D. Md. 2003) (stating “[u]lnauthorized
electronic transmission of copyriglut text, from the memory of omemputer into the memory of
another, creates an infringitigopy” under the Gpyright Act.”); Advanced Computer Servs. of
Mich., Inc. v. MAI Sys. Corp845 F. Supp. 356, 364 fn. 9 (E.D. Va. 198ding Vault Corp. v.
Quaid Software, Ltd847 F.2d 255, 260 (5th Cir. 1988) ("the act of loading a program from a
medium of storage into a computer's memory constitutes a copy of the prog&®aBunker
Ramo Corp. v. Altech, IncZ65 F. Supp. 1310, 1332 (N.D. Ill. 1990).

An abundant number of cases clearly estaltliahmere storage of software (programs,
data, code, etc.) is infringing because it neadgsaakes a copy, and is sufficient to trigger
liability. The fact thathe physical characteristic of thtore data is allegedly unreadabiethout
the aid of additional software does not alter fait. These cases correctly focus on the compute
on which the copy resides, not the location efuploader or user. A&ordingly, Defendants’
additional actions that took placethe United States subject them to the authority of the
Copyright Act.

Defendants do not dispute the key fact thatftrensic inspection of just a sample of
Defendants’ servers revealed peae thousand websites that wegsponsive to searches for

Louis Vuitton keywords, and some websites thate found were the bject of notices of

infringement from more than a year precedingitispection. One kind of direct infringement of

Louis Vuitton’s copyrights occurred through the dispand offer for sale of counterfeit goods that

originated from websites hosted on Defendants’egsrand transmitted through their routers. Th
Defendants materially contributedad of that infringement her@) their data center in San Jose
and corporate office in Fremont, even though thesewgé/en notice of the rampant piracy taking

place on their systems.

? Defendants’ expert testified that he needed taarapecific, separate program to reduce the image he h4
identified into 1's and 0’s thereby admittingfebricating Defendant€xhibits 1548 and 1549.

Louis Vuitton v. Akanoc, eal.; Supplemental Brief re

T . -5- Exhibit C Page34
Applicability of Copyright and Trademark Laws

112

ad




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case5:07-cv-03952-JW Document238 Filed02/03/@0 Pagel}’ of 20

b. Direct Infringement by Importation into the United States.

Direct infringers using Dfendants’ equipment have also infringed through the
unauthorized importation of copies acquired outside the United SB%G. Music v. Pere2952
F.2d 318, 319 (B Cir. 1991);Parfums Givenchy v. Drug Emporiu88 F.3d 477, 480 {oCir.
1994);Subafilms, Ltd. v. MGM-Pathe Communications, @d.F.3d 1088, 1096 {Cir. 1994). In
particular, 17 U.S.C8602(a)(1)-(2) provides:

“(1) Importation. Importation into thenited States, without the authority
of the owner of copyright under thifle, of copies or phonorecords of a
work that have been acged outside the United States is an infringement
of the exclusive right to distributmpies or phonorecords under section
106 [L7 USCS 8 10 actionable under section 5017/[USCS $01].

(2) Importation or exportation of infrging items. Importation into the
United States or exportation from tbaited States, without the authority
of the owner of copyright under thifle, of copies or phonorecords, the
making of which either constituted arfringement of copyright, or which
would have constituted an infringemerfitcopyright if this title had been
applicable, is an infringement of thechxsive right to distribute copies or
phonorecords under section 106 [USCS 8 10 actionable under
sections 501 and 5067 USCS 8%01 and506].”

The Ninth Circuit has appliethe Copyright Act to goods manufactured abroad but
imported into the United States. “Section 602(a$ emacted in order to provide greater remedie
for U.S. copyright owners, and ‘makes the maceof importation - regardless of sale - an
infringement of Section 106(3)#stribution right, and prohits unauthorized importation, not
only of pirated copies, but also ©dpies that were lawfully made Parfums Givenchy38 F.3d at
481 quoting Parfums Givenchy v. C & C Beauty Sa#&2 F. Supp. 1378, 1390 (C.D. Cal. 1993)
(citing considerable legislative history supporting this holding). The Ninth CircB@&ifums
Givenchyand Subafilmsexplicitly recognized that 8602(a) givéhe exclusive rightf distribution
by a copyright owner dpaterritorial scopeld.; Subafilms24 F.3d at 1096. Thus, in addition to
the acts of unauthorized copying onto the Deferglaetrvers based in San Jose, the importation
by Defendants’ customers of piratical product iie United States, evéinmanufacture of those
infringing goods occurred outside of the Unitedt8¢, has been consistently recognized as an

infringement of the Copyright Act.
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Even if for the moment the Court is inclinexentertain Defendasitmeritless argument
that Louis Vuitton somehow authorized the s#lpirated goods tlmugh the actions of its
investigator, 8602(a)’s applicatido even non-piratical goods indicatat it is the unauthorized
nature of the infringer seller’s adtsat gives rise to infringemenmna that liability is not influenced
by the actions of the purchaser or even the kghyowner who may hawveriginally manufactured
the good under its authority.

Additionally, courts have repeatedly uphé&htlings of infringement and awards of
damages based upon investigatory efforts and bhaderstood the purpose of investigatory
purchases to confirm infringemest that lawsuits, if necesgahave additional evidentiary
support. Some courts have expressly outlinésiunderstanding that investigators do not
authorize unlawful copying by condirgy their investigations and uathorized copies made at the
request of investigaterare still infringing.Olan Mills Inc. v. Linn Photo Cp23 F.3d 1345, 1348
(8" Cir. 1994);Atl. Recording Corp. v. Howels54 F. Supp. 2d 976, 985 (D. Ariz. 200Byan V.
Carl Corp,, 23 F. Supp. 2d 1146, 1149 (N.D. Cal. 1998).hotul otherwise would severely inhibit
a copyright owner’s ability to piae and enforce its rights and wduncourage cases to be filed
based on less substantiated evidence. Suchdmfalould be contrary to law and good practice.
In addition to the numerous bases for a findindiggct infringement unddJS copyright law is
the Defendants’ customers’ unlawfmportation of piratical goods.

2. Application of United States Law to Defendants’ Own Conduct

Although it should be clear from the fact thatited States law is pperly applied to the
underlying direct infringement enabled by Dedants’ contributory conduct, the Court can
separately find that United States law appliestdube Defendants’ own role in this infringing
activity.

The continued storage and mtaimance of servers housindringing copies by a web host
after being given notice proved Lewuitton’s claim for contributorynfringement. As described
above, the uploaded data is itself infringing.n@wuing to aid the publidistribution of such

material with notice supports a finding tlaaservice provider ikable for contributory
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infringement for that direct infringemenReligious Technology Center, et al. v. Netcom On-Ling
Communication Services, Inc., et, &07 F. Supp. 1361, 1375 (N.D. Cal. 19958ga Enterprises
Ltd. v. MAPHIA 857 F. Supp. 679, 683 (N.D. Cal. 199AI Systems Corp. v. Peal Computer,
Inc., 991 F.2d 511, 518 {ocir. 1993);CoStar Group, Inc. v. LoopNet, In873 F.3d 544, 551 {4
Cir. 2004) (stating ISP can be indirectly lialior users downloading infringing content onto
RAM). In fact, the realities ahe electronic world and intellecl property infringement in that
space has been recognized by controlling casédiaeven less involved acts of contribution.

For example, in th&rokstercase, Grokster did not even store the infringing data on its
servers but rather, provided soft@dor others to infringeMetro-Goldwyn-Mayer Studios, Inc. v.
Grokster, Ltd. 545 U.S. 913 (2005). While the Supre@murt applied an “inducement” theory,
the scenario before usnsuch more concrete. [@rokster there was certainly not the kind of
control over the data or the fixation of the dduat exists on Defendants’ servers in their
datacenter in San Jose. The very source of fiegmg material was on Defendants’ servers andg
the very first “hop” onto the internet of anyfrimging copies was frorDefendants’ router.
Defendant Chen provided ample testimony about theadel#ty of his systems situated so close t(
the Internet backbone as wellssphisticated cooling and power supplies, 24 hour, 7 days a we
service, and other additional means to ensarginuous internet accessmaterial located on
Defendants’ servers. These services were aagitinprovided to infringers despite specific and
general notice. Therefore, Defendants’ involeatrsatisfies the requirements of a finding of
infringement as well as of the@plicability of the Copyright Act.

Defendants’ were even moreeltly involved in the underlgg direct infringement than
the defendant iNapster where a “peer to peer” network westablished and infringing material
was made accessible using in part, Napstertesork servers and server-side softwaké&M
Records, Inc., et al. v. Napster, In239 F.3d 1004, 1011@Cir. 2001). Unlike Napster where
individuals were connected tadividual “host” computers frorall over the world, Defendants’
serversare the host servers, these host servers ar¢égldda one place, in one data center in San

Jose, California, and Defendants have absolute control over the accessibility of any infringing
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conduct of which they are aware. The NintihcGit has cited numerous times, "if a computer
system operator learns of specific infringing miateavailable on his system and fails to purge
such material from the system, the operator knofvesxd contributes to dct infringement.”
Perfect 10, Ing.508 F.3d at 117MNapster 239 F.3d at 1021. There is no question that the
unauthorized copying and storage of a copyrighted war& server is infringg. It has been time
and again found to be so by controlling authority.addition to the unauthorized copying and
storage on Defendants’ servatss Defendants’ knowledge andmtinued provision of services
that indisputably occur here ahsatisfies the jurisctional and elemental nexus under the law of
contributory copyrigt infringement.

Defendants’ cited authority is distinguishabtenapplicable. In particular, Defendants’
cite Perfect 10, Inc. v. Amazon.com, |87 F.3d 701, 717 Y9Cir. 2007) and spéfecally include
the portion where the Court states thabt@le’s computers do not store the photographic
images...” Defendants’ Moving Papers pp. 5:28-6f8is authority is inapplicable on its face
because it is undisputed that Defendants’ serstre the images in their image form and
broadcast them online through Defendants’ rautédefendant Chen, Defendants’ expert and
Defendants’ employee Andrew Cheng confirmedéHhasts. Defendantgxpert in particular,
testified that he had to use asfic program to create the 0’'schl’s that Defendants’ referenced
at trial and in their motion. The distinction osually perceptible images versus 0’'s and 1's was
fabricated by the Defendants and admittedly so. This argument is meritless.

Furthermore, “[b]otiNapsterandNetcomacknowledge that sepes or products that
facilitate access to websites throughout thédvoan significantly magnify the effects of
otherwise immaterial infinging activities.” Perfect 10, InG.508 F.3d at 1172jting Napster 239
F.3d at 1022Netcom 907 F. Supp. at 1375. The Supremei€bas acknowledged that “[t]he
argument for imposing indirect lidiby’ is particularly ‘powerfu’ when individuals using the
defendant's software could make a huge number of infringing downloads everyGiakster,

545 U.S. at 929. Moreover, copyright holders cammotect their rights in a meaningful way

unless they can hold providers of such servizgzroducts accountable for their actions pursuant
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to a test such as that enunciatetlapster. See It 929-30 ("When a widely shared service or
product is used to commit infringement, it mayit@ossible to enforce rights in the protected
work effectively against all direct infringers, thely practical alternativbeing to go against the
distributor of the copying devider secondary liability on a theonf contributory or vicarious
infringement.”)”.Perfect 10, In¢.508 F.3d at 1172. The recognition of the sheer volume of
infringement that are made possible by serviawipers, such as web hosts and these Defendan
further support application dfie laws to Defendants here.

Controlling law on the extraterritorial apgdtion of the Copyright Act overwhelmingly
supports the same conclusion that Defeslanust answer t0S Copyright Law?

C. Trademark.

Defendants’ bankrupt argument regarding &etrritorial application of the Lanham Act

IS,

can be given no greater credence with respect to Louis Vuitton’s claim for contributory trademark

infringement. Although governed by different laaitity and standards,éiDefendants’ argument
has no more traction to trademark than it does to copyright.

Indeed, trademark law has broader extrataral application than copyrightNintendo of
Am. v. Aeropower Cp34 F.3d 246, 249-50 fn. 5%4Cir. 1994). This is reflected by controlling
authority holding that the LanhmaAct applies upon entry of infiging goods into foreign trade
zones so long as the trademark was validly registeédegan Garden v. Marktrade C&®53 F.2d
500, 505 (9th Cir. 1991) (“entry of infringing goodsara foreign trade zone is a sufficient act in
commerce to trigger subject matter jurisdictioridderal courts under the Lanham Act, which, by
definition, can only be brought to vindicate maitkat enjoy protection ithe United States by
virtue of proper registration.”). Plaintiff far egeds the required standards given the more than
ample evidence presented teapports the jury’s findings.

Furthermore, the acts at issue in the presase¢, most of which occurred in the United

States, clearly establish theopriety of Lanham Act apmation under overwhelming Ninth

% Citation concerning the applicability of copyright law to the present case given “any” act of infringem¢
occurring here, and further discussiorSugafilmswvas included in Plaintiff's Opposition to Defendants’
Motion for Judgment, Docket No. 213, and will not be repeated herein.
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Circuit authority and the facts of this case. Tiedendants’ fail to show that a reasonable juror
could not have found for Plaintiff as a matter of |&Bupra section B.(2).

1. The Lanham Act Applies to Use in Commerce of the Underlying Direct

Infringements at Issue in the Casend Has Applied to Acts Even More

Attenuated than the Direct Counterfeiting At Issue Here.

“The Supreme Court has held that thecammerce" requirement should be construed
liberally because the Lanham Act ‘confersdmt jurisdictional powers upon the courts of the
United States.”’Fin. Express LLC v. Nowcom Corp64 F. Supp. 2d 1160, 1172 (C.D. Cal.
2008)citing Steele v. Bulova Watch C844 U.S. 280, 283 (1952). Many appellate courts,
including the Ninth Circuit have found thatommerce” under the Lanham Act necessarily
includes all the explicitly identified variants of interstate commeRiayboy Enter., Inc., v.
Netscape Commc'ns Corf354 F.3d 1020, 1024 fn 11 (9th Cir. 2004)| Bancorp, LLC v.
Societe Des Bains De Mer Et Du Cercle Des Etrang®8,F.3d 359, 364 {4Cir. 2003)

(equating reach of Lanham Act to any comoeecovered by the Commerce Clause of the
Constitution including foreign trad&d. at 364-66){United We Stand Am., Inc. v. United We Stan
Am. N.Y., InG.128 F.3d 86, 92 (2d Cir. 1997) (santelgnetary Motion, Inc. v. Techsplosion, Inc.
261 F.3d 1188, 1194 (T1Cir. 2001) (same). The Ninth Cir¢ has commented that there is no
requirement of even an actual “sale” for propgplecation of the Lanham Act if the “use” is in
connection with the sal&f goods and servicesBosley Med. Inst., Inc. v. Kremet03 F.3d 672,
679 (9" Cir. 2005). The Ninth Circuit has addressed thisestion in the Internet context
specifically, and presumed that the use otgeted marks was “in commerce” concerning even
more indirect uses such as domain naeggstration and keyword stuffing or keyinBrookfield
Communs. v. W. Coast Entm't Corpr4 F.3d 1036, 1053{Xir. 1999) andPlayboy Enter., Inc.,
354 F.3d at 1024. Thus, the hosting of offerspimducts infringing viid, long standing United
States trademarks by United Stdbesed websites in the Unitecafés where product reached the

United States, is a straightforward applicatdithe Lanham Act. There can be no serious
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question as to the use of the marks in commermecan there be arsgerious doubt as to the
applicability of the Lanham Act to this case.

The record strongly suppottse jury’s finding. There waslearly use in commerce of
Plaintiff's trademarks on the counterfeibguct and packaging obtained by Plaintiff's
investigator, as well as from the website prinscadimitted into evidence. There was no dispute
that the items purchased by tiheestigator were imported intbe United States, nor was there
any dispute that the websites at issue were caniabehosted on Defendants’ servers in San Jos
and displayed the very infringingqatucts that were later received by the investigator in the Unit
States. The jury was diligent in satisfying ttsetves that there was evidence in the record to
support the damages award they entered. Thdigogshat the jury posed to counsel and the
Court is further evidence of this diligesand methodical examination of the recdsgéeDocket
No. 234. Defendants’ attempts to flatly ignorédewice in the record (inexplicably disregarding
images that were stored on the servershasvn in Ex. 593.31 and testimony from Plaintiff's
witnesses of personal knowledge of uses in coro@er, interject their own additional elements
to the claim of trademark infringement (suchtlas requirement of sueys to show confusion,
personal jurisdiction over the direafringements, or evidence of promotion of the counterfeit
marks, etc.) should be summarily rejected.

Defendants’ argument that no reasonable joonid find “use in commerce” in the record
is simply without merit. Defedants’ motions should be denied.

2. Even the Heightened Standard For Applicability of the Lanham Act

Employed by the Court Was Met Due to the Nature and Volume of

Counterfeiting Taking Place on Defendants’ Servers.

Defendants’ trademark based argumentsadditionally without merit as the Court
instructed the jury on what Plaintiff believessaahigher burden that necessary concerning the
applicability of the Lanham Act to foreign actsquiring that those acts “substantially affect”

commerce rather than just have “some afféctWells Fargo & Co. v. Wells Fargo Express Co.

“ Citation and further explanation concerning the @pplie standard was included in Plaintiffs Opposition
to Defendants’ Motion for Judgment, Docket No424and will not be repeated herein. See Wsdis
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556 F.2d 406, 428 {oCir. 1977) (stating although foreign activitiemust of course hav@me
effect on United States foreign commerce before they can be reached, we disagree with the g
court's requirement that thefect must be "substantiaBulovacontains no such requirement.”);
Steele v. Bulova Watch C844 U.S. 280 (1952Reebok Int’l v. Marnatech Enter€70 F.2d
552, 554 (9 Cir.1992);0cean Garden953 F.2d at 503fimberline Lumber Co. v. Bank of
America Nat. Trust and Savings Asséd9 F.2d 597 (9th Cir. 197&ee also American Rice v.
Arkansas Rice Growers Coop. As§01 F.2d 408, 414 {5Cir. 1983) (absence of any one factor
is not dispositive). In any case, the jury’s verdan line with the “broad” extraterritorial
application of the Lanham Act and controllinghi Circuit authority has demonstrated this
liberality in attaching Lanham Act jurisdiction wharshipment of infringing goods enters even a
United States trade zon@cean Garden953 F.2d at 503. Despiteetlapplication of a higher
standard than was necessary,jting still found for the Plaintiff and its unanimous verdict must
not be set aside.

The impropriety of Defendants’ contentiozen be exhibited by its heading “The Lanham
Act Does Not Apply to Direcinfringement By Foreign Nationals Outside the United States”
which is directly contradicteby controlling precedent and Defemdsi own cited case law just
one page later. Defendants’ Ming Papers pp.5:23, 6:23; comp&eebok Int’l, Ltd.970 F.2d at
556 (individual defendant and principal of the corporate defendasta Mexican citizenMattel,
Inc. v. MCA Record<296 F.3d 894, 900 {oCir. 2002) (affirming extrarritorial application of
Lanham Act to foreign defendantsge also Reebok Intl v. McLaughl#® F.3d 1387, 139019
Cir. 1995) (stating “this court has held thae ttanham Act may properlye applied to foreign
defendants’ activities out&idhe United States.”$ee also e.g., Nintendo of A4, F.3d at 248
and 252 (affirming determination that all Taiwanese defendants were liable for the various
violations of federal and stak@w found, including Lanham Act viations). The Lanham Act has

and does apply to the acts of foreign nationals.

Fargo & Co. v. Wells Fargo Express G656 F.2d 406, 428-29'(XCir. 1977) for a list of considerations to
consider extraterritorial application of the Lanham Act.
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Additional grounds for application of the imlaam Act exist when the actions of the

infringers are directed towardsettunited States, like those of Defentid customers. Exercise of

the very broad reach of the trademark laws is entirely appropriate particularly when the websites

were purposefully based in the United States dielants’ servers close tioe Internet backbone
to take advantage of speed and infrastructaund,the websites specifically targeted American
consumers as reflected on the websites themsedwesaptly expressed by Defendants’ own
advertisements, see Exhibit 583, that businessarseas could better tatgAmerican consumers
through being hosted by web hosts like the Defendants.

Furthermore, Defendants for some inexplicakl@son ignore the fatiiat they are all
United States citizens, and maditof the contributorily infringingacts to which they are charged
occurred in the United States. Had Plairiibught suit in China, Defendants would be making
the same arguments concerning itloevn “bulletproof” status there. Such a result would be
completely unjust.

There was also substantial and largely spdied evidence in the record of the
proliferation of counterfeit websites and their illegal wares origigdtom Defendants’ servers in
San Jose. Similar to tiBulova Watch Cocase, involving a defendaloicated outsid the United
States selling counterfeit goods thadre manufactured abroad Ishipped into the United States
causing the requisite harm, 344 U.S. at 28&88jnfringing goods sold by Defendants’
customers clearly have the sufficient adveféeceon United States commerce and those sales
would not have occurred but for access andstrassion of infringements from websites residing
on Defendants’ servers. Flooditige internet with readily available knock-off goods, that are
illegal, have numerous negative impacts on coramthat the jury could reasonably conclude
were sufficiently damaging. It was also reasonédi¢he jury to concludéhat counterfeits are
extremely harmful to the reputation ofuxliry goods company like Louis Vuitton, who has a
significant United States presenpegcisely because counterfet®e cheap, of lower quality, and

proliferate in the marketplace ingperly reducing the scarcity of Louis Vuitton’s genuine produd

® See footnote 1.
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Counterfeits and counterfeiting websites also barisumer’s confidence in Louis Vuitton’s
ability to maintain the value dafs name and its true products. The jury also heard testimony
concerning customer complaints into its call cemesan Francisco, thele of Louis Vuitton’s
San Dimas, California manufacturing facility, aado the sizeable budget that Louis Vuitton has
to expend to deal with counterfeiters and thoae did and contribute tine counterfeiting like the
Defendants in this case. The jury had ample sappdind that Defendantsind their customers’
acts affected United States comoeeunder either the “some affgtor “substantially affects”
tests.

As outlined above, even as the Court insedand the jury applied a higher standard
underBulova Watch C9.344 U.S. 280 (1952), the jury still found liability against Defendants.
The jury had ample evidence of the impact of the actions of Defendants and their customers
United States commerce. Thewas no dispute that Defendamtere based in San Jose,
specifically advertised their secds to those that wanted to doibess in the United States, or
that the datacenter at which tinéringing websites were hosted, was just a few blocks from the
courthouse. There was no errortba issues of the applicabilitf the Lanham Act to the case
and the unanimous eight-person verdict is thengst testament as to the sufficiency of the
evidence on these issues.

CONCLUSION

For the foregoing reasons, Plaintiff reqfaty requests that the Court deny both of
Defendants’ Motions for Judgment as a Mattektaiv and enter Judgment in favor of Plaintiff

consistent with the jutg unanimous verdict.

Dated: September 3, 2009 J. Andrew Coombs, A Professional Corp.

/sl J. Andrew Coombs
By: J. Andrew Coombs
Annie Wang
Attorneys for Plaintiff Louis Vuitton Malletier, S.A.

® The Court specifically requested further briefing on the applicability of the laws to the infringing acts
issue and Plaintiff did not address other of Defendamtgiments concerning the applicable legal standar
in this Supplemental Brief. Should the Court reqaniditional briefing on the standards of liability,
Plaintiff can do so at the Court’s direction.
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