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Plaintiff Louis Vuitton Malletier, S.A. (“RAintiff” or “Louis Vuitton”) submits this
Opposition to the Motion for Summary JudgrhehDefendants Akanoc Solutions, Inc.
(“Akanoc”), Managed Solutions Group, IncMSG”) (collectively the “ISP Defendants”) and
Steven Chen (“Chen”). The ISP Defendants @nhdn are collectively referred to herein as
Defendants.

A. INTRODUCTION

Defendants’ desperation tead trial on the merits is amply evidenced by their repeated
mischaracterization of the relevdagal standards and of the dahie evidence illustrating their
deplorable procedures (or, more accuratebk & any procedures) handling notices of
infringement transmitted by Louis Vuitton. Defendamrguments fail for a variety of reasons an
the propriety of denial of this motion for summgudgment is apparent in light of the record.

Among the more egregious errors in the Defendants’ motion include:

0] The statement that Defendants’ owredt infringement must be proved
in order to state a claim for seconglfiability when it is the admitted
infringement by third parties whidh relevant to the analysis of
Plaintiff's claims for secondary liability. Defendants’ Memorandum in
Support of Summary Judgment (heagter “Supporting Memo.”), 3:14-
4:1, 5:1- 13, 16:16- 22, 17:15- 17;

(i) The suggestion that only intentidmaducement of infringement can
support a claim for contributory tradenk infringement when all of the
relevant authority shows thatetltontinued provision of goods and
services with knowledge of infringemiecan also establish contributory
trademark liability apart frormtentional inducement. Ict 2:15;

(i) The continued assertion of irrelextdederal statutes to justify
Defendants’ inaction, when thosaersaarguments have already been

rejected by this Court in a discovetispute, as a result of which the

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -1 -
for Summary Judgment
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Defendants are precluded fromlitegating those issues. let 12:2-
13:20, 24:14-17;

(iv) The articulation of post-litigation procedures as justification for denying
claims based upon pre-litigation inactiwhen those procedural changes|
only evidence the greater (although stiBufficient) degree of control the
ISP Defendants can exercise when they elect to do sat 10:16-28,
17:27- 18:7; and

(V) The mischaracterization of objectidia testimony by Plaintiff's 30(b)(6)
witness when that testimony was exgsly offered subject to objections
fails to disprove the wealth of other evidence which satisfies the claim
Id. at 3:15, 5:26-6:2, 6:11-12, PP-23, 14:10-17 15:3-6, 17:9, 17:20-27,
19:3-4, 19:12-13, 21:4-7, 22:1-83:7-9, 23:24-27, 24:23- 25:4.

As set forth more fully below, there is abuntlavidence that the Defendants’ reckless an
wanton provision of goods and services on a wiabdelsasis to those engaged in offshore illegal
enterprises targeting the U.S. market supports anfgnol liability, and, presda disputed issues of
material fact warranting eal of summary judgment.

B. STATEMENT OF FACTS

I. Summary

Plaintiff claimsContributoryand Vicarious Trademark anab@yright Infringement against
Defendants for failing to act even when repelgtedt on notice of abuse using its servers and
Internet services. No claims for direct imfgement are brought against the Defendants in this
action. Rather, Plaintiff's claim®r secondary liability are prezhted upon undisputed underlying
acts of direct infringement by website operatoh®se sites were hosted on servers admittedly
owned and controlled by Defendants, and, to whitérhet traffic is dire&d by Internet routers
owned and controlled by Defendants.

Plaintiff identified a number of websitesgpnoting, offering and skhg counterfeit Louis

Vuitton merchandise which were hosted by Defersldased on multiple corroborating sources g

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -2 -
for Summary Judgment
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information. Declaration of Nikolay Livadkin (“kadkin Decl.”) at 11 11:9; Declaration of J.
Andrew Coombs (“Coombs Deb), 1 3, Ex. B, 34-37 (hereiftar “Holmes Depo.”). These
websites were operated from China and offeredhigiing goods located in China to be shipped tq
consumers located in, among other places, the USimés. Declaration of Robert L. Holmes
(“Holmes Decl.”), 11 3-15. Despite alleged saricrashes” and non-cormgnce with discovery
procedures, Louis Vuitton demonstrates thaeDdants hosted websites from which counterfeit
products were sold and that they continued &t bach sites long after notices were transmitted |
or on behalf of Plaintiff. Coombs Decl., | 6.

ii. The Underlying Direct Infringement

The ISP Defendants provide Internet goods and services which consists of, among oth
things, routers linking Internet traffic to designated websites and servers (hardware) on which
Internet content can be assed and stored. Coombs De§l2, Ex A, 39:4-23, 43:14-44:11,
47:15-49:23, 58:8-59:1 (herwifter “Chen Depo.”). That certain of Defendants’ websites used
these goods and services to promote, offer, display and sell counterfeit Louis Vuitton mercha
is not disputed. Indeed, by their Motion fomSmary Judgment, Defendants raise no argument t
challenge the underlying elements of Plaintitflaims of direct infringement on the websites
which are implicated in this action.

Defendants do not contest Louis Vuitton’sresship rights in its copyrights and
trademarks. Supporting Memo., 38-16:12. Defendants also admit that some infringing use @
Louis Vuitton’s properties has occurred, Supportingride at p. 3:16, and that “a small fraction g
Websites hosted by their customers may from tinterie contain objectiorde content, including
possibly offering counterfeit goods for saleédefendants’ Oppositioto Motion to Compel
(Docket Document 37) at 1:25- 2:1.

Even were the Defendants to try to digptite underlying infringement occurring on the
underlying websites, evidence submitted in suppbthis Opposition easily demonstrates the
existence of disputed issuesméterial fact, namely: (i) Internatebsites hosting offers of product

embodying Louis Vuitton’s underlying intellectyadoperty rights; (Livadkin Decl., 11 12-19,

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -3 -
for Summary Judgment
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Holmes Decl., 11 3-15, Holmes Depo., 167:17- 168(1i3}he infringing nature of the offers
appearing on those websites (LikadDecl., 1 5); and (iii) the facuch websites were hosted on
servers owned by Defendants anavtach Internet traffic was dected through Internet routers
owned by Defendants (Holmes Decl., 1 3-15).

iii. The Plaintiff's Notices

Despite statutory formalities enacted ten years ago and despite industry practices follg
upon the enactment of those formalities, priathslawsuit, the ISP Defendants filed no notice
with the United States Copyright Office to designah agent for service nbtices of infringement
conforming with the DigitaMillennium Copyright Act (‘“DMCA”). Chen Depo., 111:8-13;
Livadkin Decl., § 11. Despite statutory requirensahtat an ISP publish terms of service which,
among other things, specify the manner in whictices of infringement can be served, Defendan
MSG maintained no active website, let alonerdwpiired terms of service. Livadkin Decl., T41.

Plaintiff sent multiple notices, by email abhyg hand delivery, to all known addresses for
Defendants regarding a numizérinfringing websites. 141 11-17. The reminder notices were
only sent because the infringing offers remaiaedessible using Defendants’ goods and service
1d.> No response to any of Louis Vuitton’s pitigation notices was er received by Louis

Vuitton. Id.

! |t appears that this dereliction compoundesldifficulties associated with providing more
efficient notice because certain of Louis Vuitton’s notices were first transmitted after Defenda
MSG spun off part of its businegs Defendant Chen'’s erstwhipartner, Jacques Pham. Chen
Depo., 32:15-34:19, 35:1-35:23. Because Mr. Phdm&naged Solutions Group” operated with
the same name, maintained a website and was batgrassociated with IP addresses assigned
Defendant MSG, a couple of Louis Vuitton’s notieesre addressed to the spun off entity instead
of Defendant MSG. Livadkin Decl., § 11. Thisae was corrected and subsequent notices were
sent to Defendant MSG’s address of reqadadkin Decl., f{ 12-19lthough it appears those
notices received no more attention than those addressed to Mr. Pham’s business.

2 Defendants do not dispute transmission of tireatels. Defendants do dispute receipt of those|
transmitted to Mr. Pham, but do not and canngiwdis receipt and, therefore, notice, concerning
all others. Coombs Decl., Ex. E (sample gertsansmitted in response to post-litigation
demands).

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -4 -
for Summary Judgment
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iv. The Defendants’ Control and Inaction

a. The ISP Defendants’ Control

Defendants do not dispute that the ISP Ddénts own servers, maintain a server
“environment” and operate a business using thasesein northern California accepting paymen
for use of their equipment and personnéhen Depo., 30:13-189:4-23, 43:14-44:11, 45:4,
47:15-49:23, 58:8-59:1.

The ISP Defendants hold ultimate control over those servers as they can, and do, pull
plug, “disable”, “terminate” or “discontinueservice due to unacceptable behavior of which
Defendants are notified by thirdnpias, including instances wheenoncompliant abusers move IP
Addresses within Defendants’ assignedlétks. Chen Depo., 28:13-29:13, 70:19-71:15, 83:5-
84:9, 136:4-19; Coombs Decl., 1 5, Ex D (heresrdftone Depo.”), 24:6- 25:18; Coombs Decl., 1
4, Ex C (hereinafter “Luk Depo.”), 14:20-221:19-22:12, 35:19-36:1, 56:1-22, 66:7-67:22, 70:3-
14, 73:10-74:6. The “unplugging” process simpguires an email and about 30 minutes. Luk
Depo., 22:7-12; Chen Depo., 71:18;:B4:10-16. Defendants routigehspect website content
and also request password information fromirtfcustomers” to inspect and insure that
complained of, offending material has beenoeed before reinstituting service. Chen Depo.,
23:14-23, 127:1-10, 130:4-133:12,6t13-15; Luk Depo., 65:6-10.

Additionally, Defendants “re-set” passwordsemhservers are ‘retued’ or ‘abandoned.’

Fn. 3 of Magistrate Judge Lloyd’'s Order. Hawwe Defendants kept almost no records despite
urging others to do so, and did not registeagent with the Copyght Office to receive
complaints. Luk Depo., 19:8-23, 31:12-325,15-76:19; Chen Depo., 93:1-25, 111:1-13.
Defendants also routinely monitor bandwidth usagieit servers, inspect content on their serveg
in response to abuse complaints from third paréied,in some instances, take extra precaution f
certain “big” companies like Mrosoft, eBay and PayPal. Luk Depo., 22:13-24:4, 26:2-8, 49:22
24, 65:6-10, 66:4-67:22; Ché¥epo., 23:14-23, 64:4-65:23, 12710, 130:4-133:12, 136:9-15.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -5 -
for Summary Judgment
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b. The ISP Defendants’ Inaction

Despite the admitted control over server and router operations as evidenced by the
testimony outlined above, Defendants claim that thiese justified in their complete inaction in
response to Louis Vuitton’s notices. They maks thaim based on an alleged third-party arm’s
length relationship with distributerocated in the People’s RepulditChina. Defendants use the
terms “customers”, “distributors”, “resellers” atgartners” interchangeably which alone creates
disputed issue of material fatncerning the true nature ofghielationship and the benefits
derived from this relationship. Lone Depo., 14:9-16:21.

Evidence in support of and in opposition testimotion demonstratiat, although the ISP
Defendants did nothing to remove themselves the chain of communication for abuse
complaints, specifically including notices of infrirgent, they also did nothing more than — at be
— forward those abuse complaints to the party astautivith the relevanP address. Chen Depo.,
24:12- 25:13; Luk Depo., 20:15- 21:6. The evidestoaws that even where a follow up notice wg
transmitted to the ISP Defendants advising theahttie underlying abuse persisted, no different
action was taken. Luk Depo., 31:6-15. No differ@etion was taken where a distributor merely
transferred the abusive activity to a different semwned by the ISP Defendants. Even after the
litigation was filed, the evidence demonstrates #satnuch as a month could elapse before any
action other than a simple email notificat would occur. Coombs Decl., Ex. E.

Defendants’ stated “protocol” outlinedtimeir motion for summary judgment: to be “more
careful” with abuse complaints regarding “illeggdues” includes “pinging” domain names to trac
IP Addresses using an internet program thavelable to the publicSupporting Memo., 7:6-14;
Luk Depo., 30:9-24, 75:24-76:15 (insttions to be “more carefulvere given around September
2007); Chen Depo., 85:22-86:2 (on a follow up questibout company policpefendant testified
that did not think there was a “gamal policy” on handling of abuse mplaints). Plaintiff similarly

used and continues to use tipinging” method to track doamn names’ IP Addresses to

Defendants and second and triple sourced the resulting hosting information, taking more care i

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -6 -
for Summary Judgment
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identifying Defendants than Defendants did tentify their “customers” internally. Livadkin
Decl., 1 8; Holmes Depo., 112:24-122:3.

Defendants can show no action was takeresponse to Louis Vuitton’s complaints prior
to litigation. Luk Depo., 52:12-19; Chérepo., 100:13-104:12, 108:12-22, 109:12-110:10.
Defendants’ stated reformed procedures aftelathveuit was filed only showhe amount of control
they have always possessed but chose not to sgencthe past. Plaifits evidence demonstrates
that, whatever action or inaction followed frai® notices, the underlying infringement which was|
the subject of those notices peted despite such notificationgivadkin Decl., 1 12-17. The
alleged “crash” of email servers which purporteatgurred shortly before the lawsuit was filed
destroyed critical information predating tla@vsuit. Supporting Memo., 8:13-16; Chen Depo.,
108:12-22. Though Defendant Chenesate “immediately” searched for the websites specifica
listed in the complaint after service of the lawtsChen did not exgin why Defendants piled
unopened mail, specifically including correspondence from Louis Vuitton, on an unoccupied d
at Defendants’ place of business for nearlyentire year. Chen Depo., 100:13-104:12, 109:12-
111:7. The whereabouts of the neglecte is, appareny, still unknown. _1d. 110:7-10.
Defendants keep no files of abuse complaintepeat infringersLuk Depo., 19:8-11, 31:12-32:1
(employee’s faulty memory is her only recordjlhastrate, Luk stated “How can | remember so
many things?”). Instead, Defendants have atysif erasing datana point to the purported
“crash” as the overused excuse for a lack ofipction of any documents relating to any website
content or pre-litigation related abuse compkainom Plaintiff, period. Chen Depo., 40:3-9,
92:15-93:25, 108:12-22; Coombs Dedl 9; Supporting Memo, 8:15.

Defendants have been notified since as emlovember of 2007, aidditional specified
websites, most of which were the subjectiistovery requests to and from Defendants and
deposition questions by Defendants which produaliedsands of pages of responsive documents
by Plaintiff. Coombs Decl., § 8. Louis Vuitt@ontinued to bring websites to Defendants’

attention which were located on routed throllgiAddresses allocated Defendants and/or

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -7 -
for Summary Judgment
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located on servers owned, operated and maeddiy the Defendants as discovered by pinging
those websites in the manner describethenSupporting Memo. Livadkin Decl., 11 8, 18.

Defendants’ inaction allowed websites whigere illegally repsducing, displaying, and
distributing counterfeit goods teside on the Defendants’ servaysvhich Internet traffic was
directed by the ISP Defendantsuters. Coombs Decl., § 6; Lilan Decl., ] 11-19. Some of
the repeat infringers were RBmdants’ best “customers.” Coombs Decl., 1 6; Chen Depo., 60:1]
24, 143:16-144:12. Despite noticeinfringement, Defendants appearcontinue to do business
with these same individuals, and allow themdatmue to use Defendantgtoduct and services
without recourse. Defendants’ awolicy of penalizing abusersrarely enforced or simply not
enforced. Luk Depo., 33:22-34:12, 62:5-8,e@lDepo., 67:18-69:17. Defendants enjoy the
benefits of infringement and do nothing togsit despite a right and ability to do so.

C. Defendant Steven Chen

Defendant Chen is the sole owner and General Manager of the ISP Defendants. Cher
Depo., 7:18-8:13, 34:14-19. As such, Chen is engegtd day-to-day management of almost a
aspects of the ISP Defendants’ businessesomgnthose areas over which Chen plays an active
role is the response to abuse ctamys, specifically ioluding responses to nogs of infringement
addressed to the “abuse” emalbleess at each of the ISP Defendants. Chen Depo., 22:24- 231
Chen’s testimony is that he actively reviethhe abuse email box, seleely handles notices
addressed to that mailbox and addressésifaip above and beyond the ISP Defendants more
usual forwarding of complaints to Chibased “distributors” for handling. Id.

C. ARGUMENT

i. The Standard for Summary Judgment

Summary judgment is propef the pleadings, depositions,savers to interrogatories, and
admissions on file, together with the affidavitsaiy, show that there is m@nuine issue as to any
material fact and that the moving party is entitiegudgment as a matter of law.” Fed. R. Civ. P.
56(c). A material fact is onedhcould affect the outcome ofetlsuit, and a genuine issue is one
that could permit a reasonable jury to enterraieein the non-moving party's favor. Anderson v.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion - 8 -
for Summary Judgment
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Liberty Lobby, Inc, 477 U.S. 242, 248, 106 S. Ct. 2505, 9EH. 2d 202 (1986). If the evidence

is such that a reasonable juyuld return a verdict for the nonmoving party, summary judgment

not proper._First National Bardf Arizona v. Cities Service Ca391 U.S. 2531968). “All that is

required is that sufficient evéthce supporting the claimed factdapute be shown to require a
jury or judge to resolve the parties’ difiteg versions of the @ith at trial.” 1d.at 288-89. If
reasonable minds could differ as to the impothefevidence, summary judgment is not proper.

Wilkerson v. McCarthy336 U.S. 53, 62 (1949). The judg&mction at the summary judgment

stage is not to weigh the evidence and detezrthie truth of the matter but only to determine
whether there is a genuimssue for trial._Andersqrt77 U.S. at 249.

The party moving for summary judgment ksetire initial burden of establishing the
absence of a genuine issue of material factcandsatisfy this burden lpresenting evidence that

negates an essential element of the non-moving party's case. Celotex Corp. yACatte.

317, 322-23, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (198&erAatively, the movant can demonstrate
that the non-moving party cannot provide evidetacgupport an esseaitelement upon which it
will bear the burden of proof at trial. Id.

Once the moving party meets its initial 8en, the non-moving party must "go beyond th¢g
pleadings and by her own affidavits, or by 'tepositions, answers to interrogatories, and
admissions on file," [and] designate 'specific fahtsasng that there is a gaine issue for trial.™
Id., 324 (quoting Fed. R. Civ. P. 56(e)). The noovant "may not rest upon the mere allegations

or denials of the adverse party's pleadingd.fe Civ. P. 56(e); Valandingham v. Bojorqu8a6

F.2d 1135, 1137 (9th Cir. 1989). However, any infees drawn from the underlying facts must

be viewed in the light most favorable to ety opposing the motioriMatsushita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986).

Defendants fail to meet their initial burdeacause they cite inapplicable law and
mischaracterize the record. Theiotion should be denied. Plafhintroduces ample evidence to
demonstrate that there are genugseies of materiabtt. Therefore, Defendants’ motion seeking
summary judgment should lbenied in its entirety.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -9 -
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ii. Plaintiff Claims Liability For Secondary, not Direct, Liability

Defendants’ motion is predicated upon a fundatal misstatement of the applicable facts
and law. Inexplicably, although clearly framedaasase of secondary lialylifor contributory and
vicarious liability under the Copyright Act and theademark Act, Defendants argue that proof of
theirdirect infringement is required to establisbility. SupportingMemo., 3:14-4:1, 5:1-13,
16:16-22, 17:15-17. In doing so they relyare unpublished decision which, when compared
with any number of published deass, including those of this Coudgearly demonstrate that it is
the direct infringement bthird parties whose illegal conduct @ided, abetted, induced or
otherwise contributed tor controlled by theecondarily liable defendants, that constitutes the

relevant analysis. Perfect 10, Inc. v. Visternational Sergie Association, et al494 F.3d 788,

803-807 (§' Cir. 2007) (referencing underhg acts of unidentified “users”, “third parties” and
“offending websites” separate and apart fribra defendants named in the case law).
These underlying infringementseamot disputed by Defendants:
0] Plaintiff owns the relevant intellagl property rights. Supporting Memo,
3:8-9, 16:12; Livadkin Decl., Ex. A,
(i) Internet websites host offers pfoduct embodying Louis Vuitton’s
underlying intellectual propty rights; (Livadkin Becl., §{ 11-19, Holmes
Decl., 11 3-15, Holmes Depo., 34:10-37:20);
(i)  the offers appearing on those websées infringing (Livadkin Decl., 1 5);
(iv)  such websites were hosted on servers owned by Defendants and to whig
Internet traffic was directed throudpternet routers owned by Defendants
(Livadkin Decl., 11 8, 11-16, Holmes Decl., 1 3-15).
Arguments by Defendants concerning the absei any direct infringement by them are
irrelevant and inapplicable and amply demaatsthow fundamentallyiiconceived Defendants’

arguments are in support of summary judgment.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion - 10 -
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iii. Defendants Have Not Met Their Initial Burden on the Underlying

Direct Infringement of Plaintif f's Copyrights and Trademarks

Derivative copyright and trademark liabylare predicated upon an underlying direct
infringement and damage — all of which are gpdied BY DEFENDANTS, if only because they
fail to meet their initial burden on these psibly misconstruing the applicable law. Supporting
Memo., 3:14-4:1, 5:1-13, 16:16-2P7:15-17. Defendants do not dispute the elements of the
underlying direct infringement by third partieshe operators of websites who counterfeit offers
were hosted on servers andabich Internet traffic was deécted through routers owned by
Defendants.

Defendants do not dispute Louis Vuitton’s owstep of its copyrights or trademarks for
purposes of this motion. Supporting Memo, 3:8-9, 16H2ther, Defendants are silent as to the
unauthorized and infringing character of thequat offered on the Websites. Moreover, even
were Defendants foolhardy enough to attempt such arguments, Plaintiff easily meets its burdg
demonstrates the underlying direct liability is proven by thetfedta number of websites were
unlawfully reproducing, displayinglistributing, at times altang but nonetheless selling in
commerce, counterfeit goods using and reproducmgs Vuitton’s valuable properties. Holmes
Decl. at 1 3-15; Livadkin Decl., 11 5, 11-19 (mahyhe websites weredgertising their products
as “replica”). The counterfeiting activities Defendants allowed to continue damage Louis
Vuitton’s goodwill and undermine the value ofiit$ellectual propertiessmong other things.
Livadkin Decl., 1 20. Plaintiff is thus damaged aigputed issues of maial fact preclude entry
of summary judgment.

iv. Defendants Have Not Met Their Initial Burden on Plaintiff's Claims for

Contributory Copyright or Trademark Infringement

Defendants’ mischaracterizatiohthe applicable law in support of summary judgment is
matched by their mischaracterization of the relevaoord. First, Deferahts point to alleged
post-litigation practices as evidamwhich (even were it sufficientannot immunize pre-litigation

conduct. The law does not support this conflatbpractices and, tthe contrary, stated

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -11 -
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reformation of protocol in responding to abuseptaints post-litigatiomemonstrates a degree of
control which can be (and should haxeen) exercised by Defendants all aldn§econd,
Defendants conveniently ignore numerous parte@fecord which amply demonstrate the willful
blindness standard for contributdrgbility which, as outlined below, is not the only standard for
secondary liability in this context, nor the omge which warrants imposition of liability on the
Defendants hereif.
a. Contributory Copyright Infringement

The Ninth Circuit has stated that “[o]ne imiges contributorily by itentionally inducing or

encouraging direct infringemerand infringes vicariously by pfiting from directinfringement

while declining to exercisergght to stop or limit it.” _Pdect 10, Inc. v. Amazon.com, Inet al.,

508 F.3d 1146, 1169 tfSI:ir. 2007)_citingthe Supreme Court deasi of Metro-Goldwin-Mayer

Studios, Inc. v. Grokster, Ltd(“Grokster), 545 U.S. 913, 930 (2005). iBr controlling decisions

have acknowledged that “services or producs ficilitate access to websites throughout the
world can significantly magnify the effects” mifringing conduct and thah certain instances,
seeking compliance from providers may be the only meaningful way for copyright holders to

protect their rights.Perfect 10, In¢508 F.3d at 1172.

Defendants actively marketed their productd aervices to Chinese based “customers”
who wanted to do business in the United Statesobtained a reputatidor providing dedicated
servers in the United States and hostinganterfeiters. HolmeBepo., 148:4-20, 153:9-15;
Supporting Memo., 4:8, 4:19-22, B Lone Depo., 11:18-17:23. Howar, Defendants are unable

to adduce any record of their comtiprior to service of the lawdwther than stating that the one

3 Abundant authority supports the proposition teages and injunctive relief are appropriate
notwithstanding later, non-infringing behavioy the Defendants. Lyons Partnership, L.P. v.
Morris Costumes, et al354 F.3d 789, 800 {4Cir. 2001) (“voluntay discontinuation of
challenged practices by a defenddoés not necessarily moot a lawsuit...defendants ‘face a hex
burden to establish mootness...because otherwisenibelyl sSimply be free to “return to [their]

old way” after the threat of a lawsiias passed’...” (and cases cited therein).

* Defendants’ argument on an “inducement” theorijatfility is not applicable as Defendants are
not distributing a device or softneand are not de-centralized from the infringing activity in any
way, as the website content is hosted on sermened, operated, supervised and monitored by
them.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion - 12 -
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registered letter they recall receiving was addealppde of nearly aentire year’s worth of
unopened mail. Luk Depo., 52:12-19; Chen Depo., 100:13-104:12, 108:12-22, 109:12-110:10.
Plaintiff sent initial notices and when they wegaored, sent “reminderdr follow up notices, all
the while the infringing websites remained actwel in business as Defendants did not enforce
their own policies of police bgreference. Livadkin Declff 11-18; Luk Depo., 22:1-24:4, 26:2-
8, 33:22-34:12, 62:5-8, 65:3-67:22, 68:9-20, 73:3-18u(E Vuitton was not a “big” company that
Defendants’ employee had even heangd ©hen Depo., 23:18-23, 67:18-69:17, 127:1-10, 130:4-
133:12, 136:9-19. Accordingly, the only relevant addnissible evidence is (i) Plaintiff received
no response to any of its noticasid (ii) the goods and servicestbé ISP Defendants continued tq
be used to facilitate access to the underlyifignging activity notwithstading its transmission of
such notices to the best available addressee mazailable by Defendantsivadkin Decl., 11 12-
18.

A defendant may be liable for contributargpyright infringement if it knew of the
infringing activity, and induced, caused, or mathyicontributed to th infringing conduct of

another._Perfect 10, In&08 F.3d at 1171. Under Grokstire Supreme Court found that an

actor may be contributorillyable for taking steps that are substantially certain to result in direct
infringement, noting that contributomfringement is rooted in toralv concepts of imputed intent.
Id., citing 545 U.S. at 934-35. On point, the Ninthr@@it has held that “a computer system
operator can be held contributorily liable if it has actual kndgéethat specific infringing material
is available using its system, and can take#e measures to prevent further damage to
copyrighted works, yet continues tmpide access to infringing works.” ldt 1172 (citations

omitted); sealsoA&M Records, Inc. v. Napster, In239 F.3d 1004, 1021 {Cir. 2001) (in the

context of a provider of Internaccess or services, “if a compusystem operator learns of
specific infringing material avaitde on his system and fails porge such material from the
system, the operator knows afdacontributes to direct infrgement,” finding liability for
knowledge, assistance and failure to klaccess to infringing content); selsoReligious

Technology Center v. Netcom On-lEf€ommunication Services, In@07 F. Supp. 1361, 1374

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -13 -
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(N.D. Cal. 1995) (finding eleatnic bulletin board opetar contributorily liable for failing to

delete an infringing post). Additionally, in the Perfect 10, tase, the Ninth Circuit was not

persuaded by the fact that “Goe® assistance is available tbvaebsites, not just infringing
ones.” 508 F.3d at 1172.

Here, Defendants were sent multiple noticesr a period of time of infringing conduct
occurring on websites hosted byih but did nothing in responseivadkin Decl., 11 11-18; Luk
Depo., 52:12-19; Chen Depo., 100:13-1(%:108:12-22, 109:12-110:10 (png a registered letter
in a pile of unopened mail should constitute dringing level of inaction for purposes of this
analysis); Supporting Memo., 8:10-20 (Defendaats only state thahey must have done
something contrary to their own employee'stimony that until recently she had never seen a
Louis Vuitton complaint before and had never heard of Louis Vuitton. Luk Depo., 52:12-19, §
20).

Defendants’ business of knavgly providing server capacitp “customers” engaged in
infringing activity is also consistent with the Nin€ircuit’s jurisprudence dinding liability in the
case of one who knowingly provigi¢he “site and facilities” fiothe underlying infringement.

Perfect 10, In¢.494 F.3d at 789-90 (discussing findinggialbility in Fonovisa, Inc. v. Cherry

Auction, Inc., et a.76 F.3d 259, 264 K’9Cir. 1996), where flea market proprietor provided

environment for sales to thrive and benefitted from the sale of pirated works and N2g&tei3d
at 1022, where Napster was found to have mategalyributed to users’ direct infringement by
providing “site and facilities” for tat infringement). In finding agnst liability in the Perfect 10,
Inc. v. VISA case, the Ninth Circuit Counoted that Visa did natperate the servers on which
infringing websites reside 1d. at 800 (emphasis added). Here, such goods and services are
precisely among those provideddawhy Defendants are liable.

Additionally, the counterfeit purchaseseg/ed from various websites hosted by
Defendants indicated Chinese return addresdesmes Decl., 11 3-15; Livadkin Decl., | 6.
Defendants are known hosts of counterfeiters. Holmes Depo., 148:4-20, 153:5-11. Defenda

admit they market themselves specifically tar@se “customers” who want to do business in the

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -14 -
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United States and who want to benefit from the dedicated servicesasfdaats’ servers which

are located in the United States. Chen Depo., 28;%upporting Memo., 4:8, 4:19-22, fn 5; Long

Depo., 11:18- 17:23. In fact, Defemds’ have made a name for themselves in China. Lone
Depo., 14:9-16 (stating that Defendantgheir “partners” are th@p search result “hits” for “U.S.
servers” in Chinese on Google). Thus, the spiged elements of Defendants’ products and
services, Defendants’ acts to market themesebs an ideal environment for Chinese based
businesses who want to do business in thigedrstates, and threnistory for hosting

counterfeiters, is consistewith the reasoning in Fonovisand_Napsteras contributing the site and

facilities to an infringer’s enterprise.

Defendants’ do not meet their burden and dispigsaes of materidact preclude liability
for contributory copyright infringement.

b. Contributory Trademark Infringement

Secondary liability for trademark infringement is about control.

Defendants rent IP Addresses on their sarbeit unquestionably retain physical possessi
of the servers and thus the content that residéiseoservers. Like amalord, Defendants have a
legal duty to control illegal activities on their “rezdtate” (IP Addresses) or their “environment”
and liability arose when Defendants failed to takBon as to illegal use of their servers, even
when put on notice. Chen Depo., 45:4 (deseglserver space as “environment”); $&ekheed

Martin Corp. v. Network Solutions, Inc194 F.3d 980, 984 {oCir. 1999) (discussing extent of

control and monitoring of the instrumentalityedsby a third party to infringe drawing from
common-law responsibilities of a landlord regagdillegal activity ona rented premises).
Secondary liability for trademark infringemesttares common roots in tort law with

secondary liability for copyrightfringement._Perfect 10, In08 F.3d at 1171, citingd5 U.S.

at 934-35; see alddard Rock Cafe Licensing @m v. Concession Services, 1n855 F.2d 1143,

1148-49 (¥ Cir. 1992). The record offers abundantdence relating to Defendants’ actual
knowledge, ability to control, antbntinued supply of its produahd services to infringers, to

defeat Defendants’ motion for summauglgment on the trademark claims.

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion - 15 -
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To be liable for contributory trasnark infringement, a defendant meisher (a)
intentionally induce the primary infringer to infringe (ii) “continue to supply an infringing
product to an infringer with kndedge that the infringer is siabeling the particular product

supplied. Perfect 10, Inc194 F.3d at 807. Where the defendant’s contribution concerns the

provision of services, Courts hawedified the test to “considerdlextent of control exercised by
the defendant over the third party’s means tifngement... Direct control and monitoring of the
instrumentality used by a third party to imigie” permits a finding of contributory trademark

infringement. _Lockheed Martin Cord.94 F.3d at 984-85; see alSealy, Inc. v. Easy Living,

Inc., 743 F.2d 1378, 1382'(<Cir. 1984) (one who intentionalipduces another to infringe a
trademark or supplies, knowing or having reasoknow the materials supplied will be used to
infringe a trademark, is contributagriliable for trademark infringement).

Defendants were ultimately responsible and &blsontrol the contdrihat resides on their
servers through content inspectj monitoring, unplugging or diskg of IP Addresses, and
ultimately, terminating “customers.” Ch&epo., 28:1-29:13, 70:19-75183:5-84:9, 136:4-19;
Lone Depo., 24:6- 25:18; Luk Depo., 14:2P; 21:19-22:12, 35:19-36:1, 56:1-22, 66:7-67:22,
70:3-14, 73:10-74:6. Defendants are able to momigbsites not only because they are publicly
viewable, but when disabled, Defendants regpassword information to inspect the content on
the server and insure that compéd of, offending material hagén removed before reinstituting
service. Chen Depo., 23:18-23, 127:1-10, 130:411833:36:4-19. Additionally, Defendants have
stated that they are able to “re-set” passwordsnvdervers are ‘returned’ @bandoned.” Fn. 3 of
Magistrate Judge Lloyd’s Order. Defendantoahonitor internallyoy unplugging abusers for
moving from one IP Address med by Defendants to anotherAdress owned by Defendants,
an action that would absolutely require monitoring. Chen Depo., 136:4-19. Thus, Defendants

have, selectively, and certainly not with regardléais Vuitton’s complaints in the past, exhibited

® While the Defendants appear to argue thantiteal inducement muse proved to establish
contributory trademark liabilt the Defendants’ own authtiés do not stand for such a
proposition, as is evident frothe decision in Perfect 10, 1nd94 F.3d at 807. Moreover, even
were liability so narrowly construed, Plaintiff sets forth below several disputed issues of fact
relating to the ISP Defendaniaducement of infringement by thieird party website operators
and the alleged intermediate distributors.
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not only an ability to exercisettd control, but a track record ocdmoving and disabling infringing
activity for other parties. Luk Depo., 22:23; 23:22-24:4, 26:2-8, 680-22, 68:1-8, 73:10-14;
Chen Depo., 23:3-23, 127:1-10, 130:4-133:12, 136:4H&e, they simply chose not to act in
response to Louis Vuitton’s demands.

Even after put on notice of the infringementfé&mants failed to act and admitted that the
own penalties for abuse were rarely enforcedatrenforced at allLuk Depo., 33:22-34:12, 62:5-
8; Chen Depo., 67:18-69:17. Defendants’ allowandafahging activity to continue (for some of
their best “customers”) promoted the salesainterfeit goods on websites hosted by Defendant
and their ultimate control and history of monitayifor other complaining entities, gives rise to
liability for their failure to act irresponse to Louis Vuitton’s complairits.

V. Defendants Have Not Met Their Initial Burden on Plaintiff's Claims for

Vicarious Copyright or Trademark Infringement

As apparent throughout, Defendsintontinued mischaracterizam of the applicable law
and the record persists in their failed arguis against a finding of vicarious liability.
a. Vicarious Copyright Infringement
Vicarious copyright infringemens shown when the defendgnbfited directly from the
infringing activity “while declining to exeise a right to stopr limit it.” Grokster 545 U.S., 930.
To succeed, a plaintiff must showetdefendant had the right and &bito supervise or control the
infringing activity of the direct infringer andahit derived a direct fiancial benefit from the

infringement. _Perfect 10, In&608 F.3d at 1173. “The ability twock infringers' access to a

particular environment for any reason whatsoevevigdence of the right arability to supervise.”
Napster, In¢.239 F.3d at 1023. A direct financial bahekists where “the availability of

infringing material ‘acts as a “draw” faustomers’. _Ellison v. Robertson, et,@57 F.3d 1072,

® Defendants restate their failed argument réigg the Stored Comumications Act and are

precluded from relitigating issuedready resolved against them: the Stored Communications A¢

simply does not apply. Defendants are now caldifeestopped from re-litigating this issue.
Segal v. American Tel. & Tel. Co606 F.2d 842, 845 {9Cir. 1979) (The doctrine of issue
preclusion prevents relitigation afl issues of fact or law #t were actually litigated and
necessarily decided in a prior proceeding.).

Louis Vuitton v. Akanoc, et alOpposition to Defendants’ Motion -17 -
for Summary Judgment

ir

LY




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1078 (9" Cir. 2004) citing Napste239 at F.3d at 1023. The Ninthr@iit expressly stated that
there was not a “quantificationqeirement” or a requirement that the draw be “substantial”, but
noted the financial benefit may be found when tHaevaf the services lies in providing access to
infringing material. _Ellison357 F.3d at 1078-79. Defendants provide the ultimate access to
infringing material residing on theservers in addition to other valuable services which cater to
counterfeiting operation.

Defendants’ had a legal right apchctical ability to block opolice use of its servers, and
did so at will with the ease of sendingemail. Supporting Memo., 10:2-4, 24:4 (Defendants cal
prohibit abuse under their “User Agreement”); Chen Depo., 28:113290:19-71:15, 83:5-84:9,
136:4-19; Luk Depo., 14:20-22, 21:19-22:12,18636:1, 56:1-22, 66:7-67:22, 70:3-14, 73:10-
74:6; Lone Depo., 24:6- 25:18. Daftants were able to easily take away the tools the offending
websites used to reproduce, distite and alter infringing imageser the Internet and products in

commerce through the unplugging or disabling oAtleiresses, but chose not to do so for Louis

Vuitton. Luk Depo., 22:7-12; Chen Depo., 71:10-1518416 (describing the “unplug” process a$

sending an email and taking about half an hoDgfendants instead, routinely acted on behalf of]
other complaining parties. Luk Depo., 22249-23:22-24:4, 26:2-8, 66:20-22, 68:1-8, 73:10-14;
Chen Depo., 23:3-23, 127:1-10, 130:4-133:12, 136:4L1Ee the swap meet owner in Fonovisa
Defendants not only had the riglaind did in their case), to stoffending use through unplugging
or disabling but through thatgtt, had the ability to contrt¢the activities ocurring on their

servers. 76 F.3d at 262.

Defendants derived a direct fimgial benefit from the infringement through payment of us
of its server space to some of their best “custshand at times, their services, which may have
partially contributed to the lack of action takarresponse to Louis Vuitton’s complaints. Coomb
Decl., 11 6; Chen Depo., 60:17-283116-144:6. “Turning a blind eyto detectable acts of
infringement for the sake of profiives rise to liability.” _Napste?9 F.3d at 1023. Defendants
were put on notice by Louis Vuitton through a esrof letters. Livadkin Decl., §{ 11-18.

Defendants’ state that their “customers” agreeactmeptable uses of their services but in the san
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breath state that the very same acceptablpaigsy prevented them from accessing content
without permission from their “customersSupporting Memo.,10:2-6, 24(4uotations added).
Regardless of this internal coadiction, Defendants routinely eméad their policy in cases of
Spamhaus, pornography, Microsoftaltectual property infringemesiteBay fraud, and PayPal
intellectual property infringements the very least, and mdiearefully” since about September
2007. Luk Depo., 22:19-23, 23:22-24:4, 26:2-8, 6&22068:1-8, 73:10-14; Chen Depo., 23:3-23
127:1-10, 130:4-133:12, 136:4-19. Defent$aroutinely policed theiservers and as a matter of
policy, would and did pull thplug on infringing websites.

Further, documents produced thus far stioat some of Defendasitbest “customers”

were related to the infringing websites. ddwbs Decl., Ex. E; Chen Depo., 60:17-25, 143:16-144:

(citing IT5, Alice Chen or Zhonghit3 as one of Defendants’ best “customers” and “boysee” as
well as NoraQ and Lin Lin as others). AdditiogalDefendants’ advertised themselves directly tq
individuals located in China armbasted of their dedicated s@®s and U.S. based servers.
Supporting Memo., 4:8, 4:19-22, & Lone Depo., 11:18- 17:23. Defendants’ hosting provided
access to infringing websites which were seltngnterfeit goods. Hmes Decl., 1 3-15;
Livadkin Decl., 11 11-20. The availability ofetbefendants’ dedicates#rvers and U.S. based
location, coupled with Defendants’ employee’s largguskills, satisfies #nkind of “draw” that
infringers would be looking to utilize for theitalgal business. Thus, teecond prong of the test
is established and Plaintiff has met its burden.

Due to Defendants’ ultimate ownership, possessaind selective exercise of power over th
content of the servers, Defendants are kddxbe for vicarious trademark infringement.

b. Vicarious Trademark Infringement

Vicarious trademark infringement is found widine “defendant and the infringer have ar

apparent or actual partnaig, have authority to bind one anotletransactions with third parties

or exercise joint ownership or contmlter the infringing product.” Perfect 10, Ind94 F.3d at

807. An Internet search engine€antrol over the gpearance of anothergglvertisements on its

search results pages which unfally used a trademark ownearproperty stated a claim for
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vicarious trademark infringement. GovernmEntployees Insurance Company v. Google,, let.

al., 330 F. Supp. 2d 700, 705 (E.D. Va. 2004)fepdants are liable under the test.

Defendants have described a “partner’trefeship with its “customers.” Lone Depo.,
14:9-16 (describing first 20 hits on Google for paréeidearch stating “atdst 15 will be partners
of ours. So they would know about our pasitwithin this indusy.”). Defendants send
complaints to their “partners” for follow up aodten trust the word ahese “customers” when
reinstituting service. Luk Depo., 59:14-19. Adaoitally, Defendants are unaltio establish a “re-
seller” arrangement through any contract (none wesduced in this ligation) or any kind of
arms-length relationship between thelmss and the website operators.

Defendants also ultimately control the cont@mtheir servers and routinely exercise their
unplugging, disabling and terminatioights with respect to abuse of their property for other

complaining parties. Luk Depo., 22:19-23, 232224, 26:2-8, 66:20-22, 6B:8, 73:10-14; Chen

Depo., 23:3-23, 127:1-10, 130:4-133:12, 136:4-19; Lone Depo. 24:6- 25:18. However, Defendan

continued to accept payment for their produais services, allowing infringements of Louis
Vuitton’s intellectual properties to cbnue without recourse, despite notice.

Defendants’ sole part-time employee desighébdeforward abuse complaints stated that
until recently she never saw a Louis Vuitton corgland had never heard of Louis Vuitton. Luk]
Depo., 52:12-19, 68:9-20. Defendant Chen stated unacplly that he receed one letter from
Louis Vuitton at his home, but merely took it tonk@nd placed it on a pile of about a year’s
worth of unopened mail. Chen Depo., 100:03:12, 108:12-22, 109:12-11@. Defendants had
no formal policy in place. 1085:22-86:2. Only as of aund September 2007 did Defendants
begin to institute guidelines foesponding to complaints about g activity, and indications are
that the prior policy was at best haghrd. Luk Depo., 16:18-221:6-32:1, 75:24-76:15
(employee’s faulty memory is Defendants’ onégord of abuse complaints, to illustrate, Luk
stated “How can | remember so many things?”)ang case, there was ndiaa taken as to Louis
Vuitton’s complaints, Livadkin Decht {{ 12-20, and virtually no penalty enforced by Defendan

Luk Depo., 33:22-34:12, 62:5-8; ChBrepo., 67:18-69:17, allowing illebactivities to continue.
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For Defendants’ “partnership” with the offendinges and ownership of the servers on which tH
infringing content resided, andlssequent failure to act, dégpnotice, Defendants should be
found liable for vicarious trademark infringement.

Vi. Genuine Issues of Material Fact Preclude Summary Judgment

The material facts in dispaivhich prevent the Court from granting summary judgment i
favor of Defendants mainly arise from Defendaotish contradictory assevhs. Genuine issues
of material facts exist within Defendants’ nwvidence about Defendahknowledge, whether the
complained of websites were ever hosted on mdats’ servers and theig& relationship between
Defendants and the website operators, at anmim. As discovery is not yet complete, and
execution of Magistrate Judgeoyid’s recent discovery orderpending, more information is
expected to further supp Plaintiff's claims.

As an example of Defendants’ internal confusion, whigeivasive throughout the record
Defendants’ Motion alone presents a seriededr falsities and coradictions including:

1. Defendants state they do not know what kinddaiifvity rests on the segvs and yet, can list

several of those unknown useSupporting Memo., 4:8-12.

2. Defendants state they have an acceptable U=y paot state they do not have a right to
access content located on their servers, laut #yain, state they unplug “customers,” in th

same breath. Icht 10:2-6, 24:3-5.

3. Defendants state that they have relationsWifis resellers and do not do business with an
website operators, l@t 3:25-4:1, 14:24-25, biave failed to pointo any contract with

any alleged distributor, marof which Defendants claim only to know by their “email”

identity.

4. Defendants state that Louis Vuitton fails to prove its case on direct infringement when

direct infringement by Defendantsrist a claim in this litigation. ldat 3:9, 3:14-4:1, 5:1-

13, 16:16-22, 17:15-17.

5. Defendant MSG provides “unmanaged” solutions despite its namat 16:7-8.
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. Louis Vuitton’s letters “may have eventually been sent to a correct addresk?; 28,

even though Defendant Chen admits he rextkat least one nge at his home. Chen

Depo., 100:13-104:12, 109:12-111:7.

. Defendants’ “conscious efforts to responaliegedly infringing domains” included not

addressing mail delivered to them personally iastead adding it to a pile of almost an
entire year’s worth of unopened mail onwaroccupied desk in the office. Supporting

Memo., 7:23; Chen Depo., 100:13-104:12, 109:12-111:7.

. Defendants describe their efforts inpesding to abuse complaints as “conscious”,

Supporting Memo., 7:23, and “practical” lak 18:7, when they have record keeping of
any sort relating to abuse complaints excepttie faulty memory of a part-time employee
who claims that until recently she had nereceived any complaint from Louis Vuitton.

Luk Depo., 19:8-11, 31:12-32:1, 52:12-19, 68:9-20.

. Defendants state that 4 of the 5 websites listelde original complaint were not hosted by

them, Supporting Memo., 8:5-7, when in an gitieey clearly state #y did host one of the

websites listed in the complaint. Seéeombs Decl. Ex. E.

10. Defendants state Plaintiff's proof is imagssible hearsay, Suppgmg Memo., 19:18- 21:12,

even though they are the result of pingithg same method used by Defendants to identif
IP Addresses, Icat 18:5, and some of the documehemselves are of the same type onc

identified by them._Se€oombs Decl., Ex. F.

11. Defendants state they “do not and cannotitnoithe use made of their equipment and

Internet access”, Supporting Memo., 4:13, wtiey clearly do. Chen Depo., 28:13-29:13,
70:19-71:15, 83:5-84:9, 136:4-199ne Depo., 24:6- 25:18; Luk Depo., 14:20-22, 21:19-
22:12, 35:19-36:1, 56:1-22, 666/~22, 70:3-14, 73:10-74:6.

The above internal contradictions are pu$éw of the reasons why summary judgment in

favor of Defendants should be flatly denied.
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Vii. DomainTools.com and Similar Website Printouts Are Admissible and

Defendants’ Complete Disregard fo the Discovery Process Does Not

Equate to Plaintiff's Failure to Prove its Case

Defendants argue that websites printouts are hearsay and are inadmissible. Although
Plaintiff's evidence does not depend solgbon such printoutsna the Court should deny
Defendants’ motion regardless of its conclusion amekidentiary issue, for the following reasong
website printouts, like thosedim DomainTools.com which neathackage the results of a number
of functions, includinginging, are admissible.

First, Defendants identified “reYant web pages from ARIN.NET and
DOMAINTOOLS.COM” in their initial disclosures as documents upon which they may use to
support their claims or defenses in this actionor@os Decl., Ex. F. Further, the Parties all use
“pinging” as one method to determine the IP Addrand thus the host afyaparticular website.
DomainTools.com merely compiles data in a digéstibrmat and includes the result of “pinging”

and a search of the resulting host._In MaljBe&ductions, Inc. v. Goodifies Home Video Corp.

81 F.3d 881, 889 fn. 12‘?93ir. 1996), the Court ruled thtte authentication requirement was
satisfied where the documents at issue wéerexl by both sides atftirent points in the

litigation. Seealsoln re Homestore.com, ¢n Securities Litigation347 F. Supp. 2d, 769, 781

(C.D. Cal. 2004) (court held that the authentmatiequirement was met because the documents
guestion were produced dag discovery and were offered by the party opponent).

Documents identified by Defendants in thieitial disclosures and produced by Louis
Vuitton in discovery are properly authenticated dound admissible. The very same functions
that Defendants undertake to locate an IP Adslron a publicly available source, are the same
functions undergone through a DamBools.com “ping” or query. Defendants can not complain
about documents they themselves identified or decusithat merely reitet@the results of the
same search undertaken by all.

Secondly, Plaintiff not only double checked thesrmation but triple checked the resulting

information reflected in the DomainTools.coninpouts and the information reflected in the
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DomainTools.com printouts were never wrordplmes Depo., 112:24-122:3. In Moose Creek,

Inc. v. Abercrombie & Fitch, Cp331 F. Supp. 2d 1214 (C.D. Cal. 2004), the court considered

unauthenticated internet documents submitteglaintiffs in support of their motion for
preliminary injunction for trademark infringemefithe court stated: Fed. R. E. 901(a) defines a
standard of admissibility that rather general or elastic: the evidence must merely be sufficient
support a finding that the matter in questiowlgat proponent claims. The DomainTools.com
printouts were merely a way to neatly package the information. Holmes Depo., 114:10-14.
Defendants also object to printsdtom infringing websites thoughei bear the URL as well as a
date stamp, whose ultimate significance hdre (tosting information) was verified through
multiple means.

The best evidence for all Internet related faits would be Defendasitown records, but
they claim to have none. Defendants continuayiyto point to their own shortcomings in the
discovery process and convert it iRR@intiff's failure to make al®wing on an essential element.
Plaintiff has proven its case dé@spDefendants’ litigation stradyy of providing no information or
contradictory information. Defendsts’ failure to provide docunmation simply shows bad faith
and an inability to prove up any defense or clafrany arms length relationship with its alleged
“resellers”. No proof of any sualeseller relationship has evezdn produced nor has it ever been
accepted as truth. Instead, the evidence shawgprntouts such as DomainTools.com package
information that supports, that Defendantatonie to do businessitlv known infringers.

CONCLUSION

For the foregoing reasons, Plaintiff redaty requests the Court deny Defendants’

motion for summary judgment.

Dated: August 18, 2008 J. Andrew Coombs, A Professional Corp.

/sl J. Andrew Coombs
By: J. Andrew Coombs
Annie S. Wang
Attorneys for Plaintiff Louis Vuitton Malletier, S.A.
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