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FPROPOSED] STIPULATED PROTECTIVE ORDER

Upon the showing of good cause in support of the entry of a protective order
to protect the discovery and dissemination of highly confidential, confidential

information, or information which will improperly annoy, embarrass, or oppress any

party, witness, or person providing documents and/or other information in response '

to written discovery propounded in this case and/or providing deposition testimony,

pursuant to the stipulation of all parties to the case, IT IS HEREBY ORDERED:

1. This Protective Order shall govern all documents, materials, and
information, including, without limitation, documents produced, answers to
interrogatories, responses to requests for admission, deposition testimony, deposition
transcripts, and other information, whether in oral, written, paper or electronic form,
and whether disclosed or exchanged pursuant to the early disclosure requirements
and the discovery duties created by the Federal Rules of Civil Procedure or

voluntarily between the parties during early mediation or otherwise.

2. As used in this Protective Order, “document” is defined as provided in
F.R.C.P. 34(a). A draft or non-identical copy is a separate document within the

meaning of this term.

3. Any party, or any third party subject to discovery in this action (“The
Litigation”) may designate as “Confidential” or “Highly Confidential” any

document or other material that such party believes to contain “Confidential

Information” or “Highly Confidential Information” as defined below, including

without limitation, any information voluntarily produced by a party or non-party,.

any information ‘produced pursuant to a discovery request (whether in paper or
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electronic form), any document marked as an exhibit at any deposition taken in this
proceeding, any information given orally at‘ a deposition or otherwise, or the
transcript of any deposition taken in this proceedings, any information provided in
writing in response to any interrogatories, any documents produced in response to an
inspection demand or subpoena, or otherwise, if it reflects, refers to or evidences any

“Confidential Information” or “Highly Confidential Information.”

4.  With respect to the examination of witnesses upon oral deposition,
when Confidential Informaﬁon or Highly Confidential Information is supplied
and/or when the deponent’s testimony contains Confidential Information or Highly
Confidential Information, the reporter shall be informed of this Protective Order by
the party seeking confidentiality and will be required to operate in a manner
consistent therewith. The reporter shall place on the cover of any deposition
transcript that contains any Confidential Information the words “CONTAINS
CONFIDENTIAL INFORMATION” and place on the cover of any deposition
transcript that contains Highly Confidential Information the words “CONTAINS
HIGHLY CONFIDENTIAL INFORMATION.” Counsel for the respective parties
to this action shall take appropriate steps to prevent any portions of any deposition
transcript designated “Confidential” from being disclosed to any person except as

provided in this Stipulated Protective Order.

5. The party to whom such Confidential Information or Highly
Confidential Information is disclosed and its ‘attorneys shall maintain the
Confidential Information and Highly Confidential Information pursuant to the terms

of this Protective Order

6. All “Confidential” or “Highly Confidential” documents produced by
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any party or non-party in The Litigation shall be used by the party or agent receiving
or reviewing such documents only for the purposes of preparing for and conducting |

The Litigation.

7.  For purposes of this Protective Order, the term “Confidential
Information” means information that counsel of record for the designating party has
determined, in good faith, constitutes non-public Confidential proprietary data,
proprietary business information, and/or research, development, personnel, or
commercial information. Information shall be designated as “Confidential” oﬁly
upon the good faith belief that the information falls within the scope of Confidential

information under the Federal Rules of Civil Procedure and the precedents thereto.

3. For purposes of this Protective Order, the term “Highly Confidential

extremely sensgitive Confldentlal Information” whose disclosure, to
1?

Information” means infopmationtharcounsebokrecordx designatingopartyohas
another party or nonparty would create a substantial risk of serious injury that could not

determinedsinopond faithoconstitutes;referson relatesdtonnenspublic-hightyxsensitive
W;m;;g;@gm;&ggﬁ&mmﬁﬁnxxmhxasxxbn&m&mmdximda;)xik&éﬁ
weerstsyinfornatiomaboutmew servicesconproducts:thak eredmdtheplanning stage
orcthatthedesipnatingopartyoplansxtoxintroduoecbut thatcarecnokyetokiered darsale;
(Sythedesipaatingopartyisconerentor futeremmarketing plansoforanyook itsservicesor
produstsotdyoinformationconcemingx theopricingoofx servicesceoropraducts;osates
wkxmsxaédxadx&mgmgwmdim@ew{@}xfmmimmmmmﬁx@mm
sndxmarketingresearchoandodecumentsxthatrefercorselatectheretox(except dhose
sondueredspesificaity forThelxitipation).

9.  “Confidential” or Highly Confidential Information” shall be designated
specifically by marking the -thing and/or each page of a document produced as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL.” In lieu of marking and
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| producing the original of a document, a marked copy thereof may be produced,

provided that the unmarked original is kept available by the producing party for
inspection. If document is produced electronically, such document may be
designated by appending the label “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL” to the media on which the document is produced, or to any

image of such document.

10. In the event that an original copy of a documents is designated
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” as set out in Paragraph 9, and
one or more copies of the document or the original are also produced but not so
designated, the copies or original shall also be treated as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL” if the designating party so informs the receiving

party, or the receiving party is otherwise actually aware of such fact.

11. Such “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL”
designation shall be made at the time documents or materials are produced or within
fifteen (15) days thereafter. In the case of depositions, the designations shall be
made by so stating on the record of the deposition. Notwithstanding the foregoing,
documents, materials or deposition testimony that are not designated
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” at the time of production may
subsequently be  designated as  “CONFIDENTIAL” or “HIGHLY |
CONFIDENTIAL” within 15 days of the date of production, or within such other
time period allowed by the Court upon motion, by the disclosing party in a letter to
the receiving party that specifically describes each documents materials, or
testimony so designated, and the receiving party shall treat those documents as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” as of the date of their

designation.
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12.  Documents or materials marked as “CONFIDENTIAL” pursuant to the
terms of the Protective Order, and any information contained therein or derived
therefrom shall not be disclosed to anyone other than to “Qualified Persons--
CONFIDENTIAL,” who are defined to consist of:

(a) Counsel to the parties to The Litigation, including in-house

counsel, and clerical, secretarial and paralegal staff employed by such counsel;

(b) Any outside expert or consultant and their staff retained by
counsel to assist in the prosecution or defense of this action after being advised of
the terms of this Stipulated Protective Order and agreeing in writing to abide by its
terms to not disclose any Confidential material to any persons not included in this

paragraph;

(¢) Any witness at deposition or at trial who is employed or was
previously employed by the producing party at the time the Confidential document
was prepared or disseminated, as well as any person who created, sent or received
the document in the ordinary course of business as demonstrated by the evidence,
provided that any such witness or person is advised of the terms of this Stipulated
Protective Order and agrees in writing to abide by its terms to not disclose any

Confidential material to any persons not included in this paragraph;

(d) Any person noticed for depositions or designated as trial
witnesses to the extent reasonably necessary in preparing to testify, provided that
any such witness or person is advised of the terms of this Stipulated Protective Order
and agrees in writing to abide by its terms to not disclose any Confidential material

to any persons not included in this paragraph;
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(e)  Any court reporter or typist recording or transcribing testimony;

() The Court and court personnel (in the manner provided by
Paragraph 9 hereof);

(g)  Such other persons agreed to by all parties in writing or ordered
by the Court; and

(h) Named parties to this litigation (or their representatives) who
have a need to know the information, including Plaintiff Mary Sanbrook, after being
advised of the terms of this Stipulated Protective Order and agreeing in writing to
abide by its terms to not disclose any Confidential Material to any persons not
included in this paragraph. Counsel for Ms. Sanbrook has represented that Ms.
Sanbrook will abide by the terms of this Stipulated Protective Order and will not

disclose any Confidential Material to any persons not included in this paragraph.

13. Documents or materials élesignated as “HIGHLY CONFIDENTIAL”
pursuant to the terms of the Protective Order, and any information contained therein
or derived therefrom shall not be disclosed summarized, described, or otherwise

communicated or made available in whole or in part to anyone except “Qualified

Persons-HIGHLY CONFIDENTIAL,” who are to consist of:

(a) Counsel to the parties to The Litigation, excluding in-house

counsel, and clerical, secretarial and paralegal staff employed by such counsel;

(b) Any outside expert or consultant and their staff retained by

counsel to assist in the prosecution or defense of this action after being advised of
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the terms of this Stipulated Protective Order and agreeing in writing to abide by its
terms to not disclose any Highly Confidential material to any persons not included in

this paragraph;

(c) Any person who created, sent or received the document in the
ordinary course of business as demonstrated by the evidence, provided that any such
witness or person is advised of the terms of this Stipulated Protective Order and
agrees in writing to abide by its terms to not disclose any Highly Confidential

material to any persons not included in this paragraph.
(d)  Any court reporter or typist recording or transcribing testimony;

(¢) The Court and court personnel (in the manner provided by
Paragraph 9 hereof); and

(f)  Such other persons agreed to by all parties in writing, or ordered
by the Court.

(g) Named parties to this litigation (or their representatives) who
have a need to know the information, including Plaintiff Mary Sanbrook, after being
advised of the terms of this Stipulated Protective Order and agreeing in writing to
abide by its terms to not disclose any Confidential Material to any persons not
included in this paragraph. Counsel for Ms. Sanbrook has represented that Ms.
Sanbrook will abide by the terms of this Stipulated Protective Order and will not

disclose any Confidential Material to any persons not included in this paragraph.

14. A party may object to the designation of particular “CONFIDENTIAL”

LEGAL_US_W # 587286633
06/27/08 —8—

[PROROSER] STIPULATED PROTECTIVE ORDER




[V T "~ S I (SR O DR SO VS R O

: ) [N 3] 3] — — P — Yoo — o, J— —t ok

or “HIGHLY CONFIDENTIAL” information by giving written notice to the party
designating the disputed information within fifteen (15) days of its designation. The
written notice shall identify the information to which the objection is.made. If the
parties cannot resolve the objection within ten (10) business days after the time the
notice is received, it shall be the obligation of the party objecting to designating the
information as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” to file an
appropriate motion requesting that the Court determine whether the disputed
information should be subject to the terms of this Protective Order. During the
pendaricy of any such motion, the disputed information shall be treated as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” under the terms of this

Protective Order until the Court rules on the motion.

15.  In connection with a motion filed under this provision and provision
14, the party designating the information as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL” shall bear the burden of establishing that good cause exists for

the disputed information to be treated as such.

16.  Inadvertent disclosure and/or production of documents claimed to be
subject to either the attorney-client privilege or work product doctrine does not
waive the applicability of such privilege or doctrine either generally or relative to the
inadvertently disclosed and/or produced documents. If any such documents are
inadvertently disclosed to the receiving party by the producing party, the producing
party may request that the receiving party return such documents to the producing
party, and the receiving party must immediately comply by, to the extent reasonably
practicable and consistent with the technology used by the producing party to
produce the documents, returning such documents and destroying any copies, notes

or memoranda concerning the privileged information. If, however, the receiving
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party disagrees with the claim of privilege or work-product protection as to an
inadvertently disclosed and/or produced document, the receiving party may object to
the return of the document by giving written notice to the party c}aiming the
privilege. The written notice shall identify the document to which the objection is
made. If the parties cannot resolve the objection within ten (10) business days after
the time the notice is received, it shall be the obligation of the party claiming the
privilege or protection to file an appropriate motion requesting that the Court
determine the validity of the privilege or protection claim. If the party claiming the
privilege or protection fails to file such a motion within the prescribed time, the
receiving party may retain the disputed document, which shall not thereafter be
treated as privileged or protected. In connection with a motion filed under this
provision, the party claiming the privilege or protection shall bear the burden of
establishing that good cause exists for the disputed document to be treated as
privileged or protected. The disputed document shall be treated as privileged or
protected until either the Court rules on the motion filed under this provision, or the
time for filing such a motion has expired. The parties acknowledge that issues of
privilege may also arise under foreign law and/or may be litigated in the foreign
proceedings. Nothing in this agreement is intended to affect any party's right to
claim privilege or work product protection in the foreign proceedings, or any counter

argument or argument of waiver in respect of any such claim.

17. Documents or materials designated as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL?” in accordance with the terms of this Protective Order,
whether discussed in briefs or otherwise, shall be filed under seal in accordance with
the Local Rules of this Court. Any party or member of the public may challenge the
filing of papers in camera under the Local Rules. In the event of a challenge, the

party asserting confidentiality will have the burden of proving the same.
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18. At the conclusion of this case, unless other arrangements are agreed
upon, each document and all copies thereof which have been designated as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” shall, upon written request,
be returned to the party that designated it “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL,” or the parties may elect to destroy such documents. Where the
parties agree to destroy “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL”

documents, the destroying party shall provide all parties with an affidavit confirming

“the destruction.

19.  This Protective Order may be modified by the Court at any time for

good cause shown following notice to all parties and an opportunity for them to be
heard.

IT IS SO STIPULATED.
Dated: JulyZ , 2007 PAUL, HASTINGS, JANOFSKY &
. WALKER LLP
By: G ;/ | ﬁ
Jdeoffrey T. Stover

Attorneys for Defendant
OFFICE DEPOT, INC.

Dated: July 25, 2007 MADDOX HARGETT & CARUSO

,.E" @ SW\IC&L‘.\ C 75 )
By:
' Barbara Quinn Smith
Attorneys for Plaintiff

MARY SANBROOK
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IT IS SO ORDERED.

Dated: 3/23/09

L]

United States RistrotGovrt Judge

Magistrate
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