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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

FELTON A. SPEARS, JR. and SIDNEY
SCHOLL, on behalf of themselves and all| Case No.5:08€v-00868 RMW(HRL)

otherssimilarly situated
ORDER RE DISCOVERY DISPUTE
Plaintiffs, JOINT REPORT NO. 9

V. [Re: Docket No. 375]

FIRST AMERICAN EAPPRAISEIT (a/k/a
eAppraiselT, LLC), a Delaware limited
liability company

Defendant

Plaintiffs sue for themselves and on behalf of a certified class of “[a]lLoo&rs in
California and throughout the United States who, on or after June 1, 2006, received home lo
from Washington Mutual Bank, FA in connection with appraisals that were obtainedhithroug
eAppraiselT.” They claim that defendants engagexdscheme to inflate the appraised values of
homes receiving loans in order to sell the aggregated security intere$istad iprices. First
American éppraiselT (EA is the only defedant left. Plaintiffs’ sole remaining claim for relief
is that the complainedf conduct violates thantikickback provision of th&keal Estate
Settlement Practices Act (RESPA), 12 U.S.C. § 2607(a).

In Discovery Dspute Joint Report (DDJR) No. 9, plaintiffs seek an order compelling EA

to produce depositionanscripts and expert reports fraarseparate lawsysending in the Central
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District of California,FDIC v. Corelogic Valuation Services, LLC, Case No. SACV11-704 DOC
(ANXx) (“FDIC Action”). According to plaintiffs, these documeiat® particularly réevant for
impeachment purposesid araesponsive to their Request for Production No. 1 (RequeskHat
requestsks EA to produce “all documents, sworn statements, transcripts of depositions or ot
testimony and exhibits thereto, and other discovery produced or received Byr{B&jer

litigation “that relates to, refers to, or otherwise concerns the inflatioropepty values or
conduct that had the effect of inflating property values reported in appraisdsnegdormed or
delivered by EA to WaMu for WaMu residential property loans.” (Dkt. 375-1, DDJR No..9, E
A at ECF p. 7). Although Request 1 specifies only three other lawsuisntains asubsection
“D,” which essentially isa catchall provision pertaining to “[a]ny other action filed in any court
or other forum in which the inflation of property values in appraisal reports pedarnuelivered
by EA to WaMu for WaMu residential property loans is alleged.” (DDJR No. 9, Ex. AR{pEC
7).

The parties disagree whether EA is obliged to produce the documents pursuant yo its
to supplement under Fed. R. Civ. P. 26(e). EA’s refusal to produce the documents is based,
large part, on the fact that the FDIC Action was not filed until some nine monthRafjeest 1
was served, and the requested documents were not created until after the October 48t 2013
discovery ctoff in this case. EA further contends that plaintiffs simply waited too long to mov
to compel the documents anywalhe matter is deemed suitable for determination without oral
argument. Civ. L.R. 7-1(b). For the reasons discussed below, the court grants in partesnd ds
in part plaintiffs’ request for an order compelling this discovery.

Although the FDIC Action was not filed until after Request 1 was propoutiutdawsuit
falls within the (rathebroadly worded) Request 1(DJ.here seems to be at least some overlap
between these lawsuit®laintiffs point to two allegations in the FDIC’s-pédge complaint
pertaining to alleged inflated appraisal values. As discussed below, EAdsedfoduced

documents from the FDIC Action here, it says, as a supplement to its Fed. R. Civ. ihitzél(a)

! The three identified laws are one in Wasftan state and two in New York.
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disclosures.

EA has not persuasively argued that a parBed. R. Civ. P. 26(e) duty to supplement or
correct its prior discovery respongecessarilynds with the fact discovery cutoff.he duty to
swpplement or correct arises “if the party learns that in some material respeisctbsuie or
response is incomplete or incorrect, and if the additional or corrective informationthas
otherwise been made known to the other parties during the discovery process anga’w¥ed.

R. Civ. P. 26(e)(1)(A). And, this cougenerally agrees th&ule 26(e) requires a party to
supplement or correct its prior disclosures or responses, whether the previoittglgt om
information was known at the time of the initial response or was later acq&eetRobbins &

Myers, Inc. v. J.M. Huber Corp., 274 F.R.D. 83;80 (W.D.N.Y. 2011)Yexamining the text of

Fed. R. Civ. P. 26(e) and its histgr@witch Communications Group v. Ballard, No. 2tht-

00285 KJD, 2012 WL 2342929 (D. Nev., June 19, 2012).

Pointing out that faaliscovery closed last fall, EArgueghat plaintiffs should have
moved to compel these documents long before now. This court is, frankly, unsureidéish
more (or less) credible in their characterization of the pertinent factshearetord is not as clear
cut as the parties contenBA maintainghat it never told plaintiffs that would produce the
FDIC Action documents being sought. During December 2012 ameltonfer negotiation&£A
says that it flatly refused to produce FDIC Action documents in response tosR&quend,
while plaintiffs contend that EA agreed in subsequent December 2012 correspondencec® pr
the documents, they point to nothing thetuallysays that

Plaintiffs argue that it is not too late to compel these documents because they might u
them in expert discovery, which remains open. But, the fact remains thatéhapwang to
compel production in response to a fact discovery request. Civ. LR(8@uiring motions to
compel fact discovery to be filed within 7 days after the fact discoveryfrutintiffs argue

that courts have entertained motions to compel even after the deadline, citingCRitgainers v.

Nat'l Union Fire Ins., No. C09-05971RS (LB), 2011 WL 2198141 (N.D. Cal., June 6, 2011).

However,there the court noted that the dispute was “part of the parties’ ongoing discopeitg di$

that was timely raised . . . in the parties’ first joint discovery letter” filed befor fact discosry
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cut-off. Id. at *3. That is not the case here.

Plaintiffs nevertheless argue that they were misled into believing that EAcech&DIC
Action documents in response to Request 1. Here, plaintiffs point out that in earlyti2013,
parties agreetb amend the theaxisting protective orddo protect “‘confidential information
contained in documents that were produced to EA in the FDIC litigation, and which EA irdend
produce in this case.” (DDJR No. 9 at 3 (quoting March 21, 2013 email from EA’s counsel t(

plaintiffs’ counsel).

The parties subsequently submitted a stipulation and proposed order to modify the the

current protective order, and this court entered their stipulation as an order srnatdapn June
20, 2013.The parties’ stipulatio itself sayghat they were seeking to amethe thencurrent
protective order to, among other things, clarify that the protective ordeesppldocuments
produced in response to third-party subpoenas issued in this case and to memorializeshe p4
agreement to exchange documents received in response to third-party subpoenas fEsued in
case.(Dkt. 311). The modified protective order, however, expands the definition of
“confidential” information to include materials from the FDIC, without any qualdseto how
those documents are received. And, as a practical nthtsecpurt is told thaEA did produe
some FDIC Action documents on June 20, the same day that this court entered the parties’

stipulated modified protective order.

EA says that the June 20 document production was a supplement to its Fed. R. Civ. R.

26(a) initial disclosures and that it never told plaintiffs that it was producing datarnm

response to Request 1(D). But, Bpparently alsdid not tell plaintiffs that the documents were
being producedas part of itsnitial disclosures-that is, until they met/conferred re the instant
DDJR. So, plaintiffs say that, from their perspective, EA produced FDIC Action documents
response to Request 1(D). Additionally, they explain that they did not move to compel the
documents at issue before the October 20, 2013 filing deadline because (1) the FDIC Action
deposition transcripts and expert repevese not created until after the fact discovery cutoff; ang
(2) plaintiffs did not become aware of the documents’ existence until March 2014.

This court harbors some doubt as to whether plaintiifg tvere as confused as they
4
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claim. Additionally, there appears to be some support in the record for EA’s contention that
plaintiffs’ claimed need for the subject documents is inconsistent with their dandbis case.
EA points out that plaintiffs previously withdrew a subpoena to the FDIC for documdirig, te
Judge Whyte that the FDIC had no documents relevant to their clddaeDKt. 268 at 21 n.8
and Dkt. 2681). EA is alsocorrectthat on a prior discovery dispute over a siritatbeit not
identical--document request for sworn statements or testimony transcripts of curreatraed f
EA employees, this court granted plaintiffs’ request for an order compdikndjscovery, but
directed plaintiffs to take the laboring oar to secure any required releaggeduction. (Dkt.
357 at 2). EA says that it did its part in providing plaintiffs with the applicable praextders,
but as far as it is aware, plaintiffs have done nothing to secure the ret@abes discovery.
Plaintiffs donot say anything to the contrary. The court will nonetheless resolve any ambgyui
to plaintiffs’ claimed confusiomver EA’s June 20 production plaintiffs’ favor.

Even so, thex remains a disagreemeater confidentiality. There apparently is no dispute
that the FDIC opposes production of depositions taken during the FDIC’s admiespraicess.
Plaintiffs agee to do without those documents. So, the FDIC’s objection appears to be moot

But, the parties giveomewhatonflicting reports as tawvhethemonparty JPMorga@hase
(Chasehas a viable objection to the productioriteé requesteBDIC Action documentsChase
is not before the court on this DDJR. According to plaintiffs, Chase’s confidgntbjection is
based primarily on Chase’s concern the FDIC might object.” (DDJR No. 9 at p. 5) (emphasis
added). Plaintiffs argue that, since the FDIC’s objection is moot, so is Chasge’sn the oher
hand, says that “Chase has objected to the production of any expert reports or deposition
transcripts that were designated by Chase as confidential in [the FO&JAor that rely on
Chase’s confidential documents.” (DDJR No. 9 at 10 n.4) (emphasis added). Neithesside h
cited to anything corroborating their assertions about Chase’s objectionev&uplaintiffs’
version of events does not exclude the possibility that Chase’s objections are baseel thamar
concern that the FDIC might object.

Accordingly, this courwill grant plaintiffs’ request for an order compellinge requested

discovery, but only as those documents for which there is no confidentiality objeotioCirase.
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Additionally, for sworn statements or testimony transcripts of current and former EAysap|o
the burden of securing any required reledsetheir production remaingith plaintiffs, with EA
to provideforthwith informationnecessaryo secureeleases. Once plaintiffs have secured
releases, if any, then EA shall produce the documents within 10 days.

SO ORDERED.
Dated: June 17, 2014
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