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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

FELTON A. SPEARS, JR. and
SIDNEY SCHOLL, on behalf of themselves
and all others similarly situated

Plaintiffs,
V.
FIRST AMERICAN EAPPRAISEIT
(a/k/a eAppraiselT, LLC),
a Delaware limited liability company,

Defendant.

Case No05-08-CV-00868RMW

ORDER ON DEFENDANT’'S MOTION
FOR SUMMARY JUDGMENT;
PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT ON
AFFIRMATIVE DEFENSES; MOTION
TO BIFURCATE; MOTION TO
DECERTIFY; AND MOTION TO
STRIKE

[Re Docket Ns. 386, 383, 392, 387, 388]

In this certified class action, plaintiffs seek to show that defendant Firstideme

eAppraiselT (“EA”) violated Section 8(a) of the Real Estate Settlement Rnasedct (‘“RESPA),

12 U.S.C. § 2607(d)by agreeing with Washington Mutual Bank (“WMB?”) to provide inflated

home appraisals in exchange for business referrals. The parties brindahengpmotions

addressed in this order:

e Defendant’s Motion for Summary Judgment (Dkt. No. 386);

e Plaintiffs’ Motion for Summary Judgment on Defendant’s Affirmative Defe(B&t No.

383);

! The court, like the parties, uses “Section 8(a)” an@6§7(a)” interchangeably.
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e Plaintiffs’ Motion for Bifurcation (Dkt. No. 392);
e Defendant’s Motion to Decertify (Dkt. No. 387); and

e Defendant’s Motion to Strike Supplemental Expert Reports (Dkt. No. 388).

For the reasons explained beldte court allows this case to proceed as a class action, and

bifurcates the question afhether EA appraisals were inflated in the aggregate as a result of an
agreement between WMB and EA from theestion if it is reachedpf what damages weraiffered
by plaintiffs.

At present, lte court tentatively envisions the case proceedsfpllows: the issue of
whether there was inflation of appraisals on an aggregate basis as a rasu@dgofement between
WMB and EAwill be bifurcated andriedin accordance with the current trial schedulée
amount of class damagestherin total or on an individual basis, will not be determined as part q
the bifurcated issue. If plaintiffs prevail on the bdated issue, potential class memlveitssubmit
verified claims confirming thahey paid the appraisal fee, the amount of the appraisal fee, and
RESPA statusf their loan? Concurrently, plaintiffsnay obtain the HUD? forms from Chase.
Then, the padies will review the claim formand any newly submittedUD-1 forms, and
determine which, if anyclaims of the putative class members require further investigation to
determine their eligibility for recovery. Although the defendant believedltisapiocess will
swallow the entire litigation, the court is not convinced that an overwhelming number tbfgouta
class memberslaimswill require furtherinvestigation beyond the claim form. For those class
membersubmitting claims thatlefendant wishes thallenge or further investigate, the court will
hold proceedings, if requested,determine their eligibility. Thus, questions of individual damage
and eligibility will be reviewed on a claHiy-claim basis, preserving EA’s rights.

I. Background

A. Summary of Plaintiffs’ RESPA § 8(a) Claim
Plaintiffs Felton Spears and Sidney Scholl bring this action on behalf of themaet/dse

classof “[a]ll consumers in California and throughout the United States who, on or after June 1

2 The court anticipates working with both parties to develop the claim form, ifcheede
The defendant is entitled to a jury on the questions of eligibility and damages #tezfjue
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2006, received home loans from Washington Mutual Bank, FA in connection with appraisals that

were obtained through eAppraiselT.” Dkt. No. 249 (Cert. Or8er).
RESPA 88(a) states:

(a) Business referrals

No person shall give and no person shall accept any fee, kickback, or thing
of value pursuant to any agreement or understanding, oral or otherwise,
that business incident to or a part of a real estate settlement service
involving a federally related mortgage loan shall be referred to any person.

12 U.S.C. § 2607(a). Plaintiffasic allgation is that EA agreed to provide WMB with inflated
appraisals in connection with home loans, and in exchange WMB referred its appransssios
EA. WMB wanted inflated appraisals becausmould then make larger loans, which it would ther
securitiz2 and sell for a profit.

As detailed in the court’s prior orders, plaintiffs must provide enough evidencesfttr a f
finder to(1) concludethat WMB received appraisal values that were inflated in the aggregate;
conclude thaWWMB and EA agreed to exchange inflated appraisals for referralspii8)udethat
class members’ loans are covered under RESPAtetéymineghe cost of the appraisal for each of
the class members’ loans; (5) deterntimet WMB funded the loan; and (8gtermine that the class
member paid the appraisal fee. If plaintiffs are succegsfusuant to 12 U.S.C. § 2607(d)(2),
damages are set at “an amount equal to three times the amount of any chargespald for
[appraisal].”

B. Factual Allegations

Home purchases in the United States have traditionally been financed througdkparttyir
lender who retains a security interest in the property until the loan is rephidNd 149, Second
Amended Complaint (“SAC”) 1 2. In order to ensure that the secured lender wilprédee value fo
the loan if the borrower defaults before the loan is repaid, the lender genegaires that the

property be professionally appraisédl. In recent years, however, rather than hold mortgage loa|

* The court clarifies that the class &lF‘consumers throughout the United States who, on or afte
June 1, 2006, received home loans for personal, as opposed to business or commercial purp
originated by Washington Mutual Bank, F.A., utilizing appraisals that they paahtl obtained
from defendant eAppraiselT. Excluded from the Class are employees, officersyeantdrd of
defendant and their subsidiaries and affilidtd$is change does not substantively alter the class
but is intended to make it easier for putative class members to determine their eli§ibdRgrt
[1(C), infra.
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until repaid, banks have frequently sold the loans to other financial institutiofis23.This shift
created an incentive for banks to seek higher appraisals for the properties ngdedyimortgage
loans, thugustifying larger loansld. { 24.

Plaintiffs allege that beginning in June of 2006, WMB conspired with EA and Lender’
Service, Inc. (“LSI”) to inflate the appraised value of property underlghe@ mortgage loans so
that WMB could sell the aggregated security interests in these propeititatat pricesld. | 6.
Around June 2006, WMB retained EA and LSI to administer its appraisal progreffr86.EA and
LSI have since performed almost all of WMB’s appraisals, and WMB'’s borsomeameEA and
LSI’s largest source of businesd.

Plaintiffs allege that defendants engaged in tHheviang conduct as part of the conspiracy
to inflate appraisals: (1) EA and LSI complied with WMB’s demand that all oppisagsals be
performed by appraisers on its “Proven Appraiser List,” which containedisggraelected by
WMB'’s loan origination &ff; (2) WMB maintained the contractual right to challenge appraisals
requesting a reconsideration of value (“ROV”) and used ROV requests to getda4SI to
increase appraisal values; (3) WMB requested that EA and LSI hire former ékig®yees as
appaisal business managers (“ABMs”), who had the authority to override the valuesideteby
third-party appraisers; and (4) EA and LSI altered appraisal reports to redjleet property values,
remove negative references, and make other changes so that the final appraisaloejpbdied
with WMB'’s wishes.ld. 1 6, 37-40, 43-45.

C. Procedural Background

On February 8, 2008, plaintiffs filed suit against WMB, EA, and LSI, alleginachref
contract, unjust enrichment, and violatidRESPA the Unfair Competition Law, and the
Consumers Legal Remedies Athe only claim remaining is plaintiffs Felton A. Spears and Sidf
Scholl’s claim against EA for violation of Section 8(a) of RESPA, 12 U.S.C. § 260h@xourt
dismissed all other claims agaiiSA in orders issued on March 9, 2009 (Dkt. No. 147) and Aug

by

ney

st

30, 2009 (Dkt. No. 169). In its August 30, 2009 order, the court also denied a motion to permit Ju:

and Carmen Bencosme to intervene and dismissed LSI from this case.
Spears and Scholl moved for class certification on May 25, 2010. On July 2, 2010, the

denied class certification and held that, while the class was ascertainaliie aneréquisites of
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Federal Rule of Civil Procedure 23(a) had been satisfied, plaintiffs had ntedakis
requirements of Rule 23(b)(3)Dkt. No. 209. To give the parties an opportunity to address the
guestion of whether the inflation of appraisal values in the aggregate could beslesthbi
common proof, the court denied the motion for class certification without prejudice.

Plaintiffs then renewed their motion for class certification, Dkt. No. 217, and the court
granted the motion, Dkt. No. 249. The court certified the class of “[a]ll consumer§fori@a and
throughout the United States who, on or after June 1, 2006, received home loans from Washi
Mutual Bank, FA in connection with appraisals that were obtained through eAppraiseT.”

In February 2013 the parties filed cross-motions for judgment on the pleadings, aadrth
denied defendant’s motion and granted in part plaintiffs’ motion. Dkt. No. 309 (JOP Order). T}
ca® then proceeded with discovery, giving rise to several discovery disputasesisliof
discovery and production issues with nonparty J.P. Mo@fase Bank*Chase”) described in
detail below, the court extended the discovery schedule. Dkt. No. 350 (Sch. Order). Tike case

currently set for a pretrial conference on October 9, 2014 and for trial on November 24¢2014,

D. Preliminary Issues

The court begins by providing background for two issues that are raised in multipdasnot

1. The ChaseDiscovery: HUD-1 Forms and ChaseSpreadsheets

The background of the Chase discovery is complicated and not always clear from the
parties papers. This discussion is based prinyaoih the parties’ statemenin their October 10,
2013 Joint Case Management Statement (“Joint CMS”), Dkt. No. 342, and the partfes) lomne
the Motion to Strike, Dkt. Nos. 359-9, 409-5, and 416-6. The court first discusses the procedu
history of the Chase discovery and then how the parties propose to use the Chase dattimsent
case. The Chase production is relevant to Defendant’s Motion for Summary Judgoténnt, th

Decertify, Motion to Bifurcate, and Motion to Strike.

® The proposed class must satisfy at least one of the three requirements RaeRiB(b).
Plaintiffs rely on Rule 23(b)(3).
® The court amends the class definition as set out in Part ithf&),
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a. History of the Chase Dscovery

Chase, as the entity that purchased all of the class members loans fromGrestEDWMB
went into receivership, has WMB’s loan files for most or all of the class meniier loan files
typically include a “HUD1 Settlement Statement” (“HUD"), a form required by law for all
RESPA loans, which itemizes all charges related to a loan.

In October 2012, plaintiffs first subpoendeaim Chase alHUD-1 formsfor mortgage loans
“made by [WMB]” for which EA performed the appraisaDkt. No. 409-5 at 4; Dkt. No. 371.
Plaintiffs estimate that this would be about 115,000 HUD-1 forms. Dkt. No. 37 PEirtiffs also
sought production of “loan dat&om all of the loan iles related to an EA apprais&llaintiffs also
requested 450 “funded loan files.” The court refers to these as the “450 sample lbard50T
sample loans were to lbsed to evaluate whether WMB received appraisals that were inflated i
aggregate, in a process described by plaintiff's expert Dr. Fr&eekt. No. 222. The 458ample
loansneeded tdoe representative of the class, and therefore plaintiffs wanted to ensuhe that t
sample only included loans that were funded by WMB.

During the course of discovery, both parties agreed that the Chase informasion
necessary tehow whether a loan was fundeyg WMB, who paid for the appraisal, the amount of
the appraisal feend to determine whether the loan is covered by RESRaintiffs also needed
the Chase “loan ddt#o confirm that the 45@ppraisalshey selected to prove inflation were in fag
related to funded WMB loansPlaintiffs therefore needed the “loan data complete their expert
reports on thé&ey liability issuewhether EA appraisals were inflated in the aggregate as a resu

an agreement between WMBEBA.

" From June 2006 to the end of their relationship, EA performed approximately 230,000 appra
for WMB. Not all appraisals resulted in WMB loans, however. Chase states thawoiliggaper
HUD-1 forms for about 119,000 loans. Chase has produced electronically imaged fés for
about 75,000 loans, but believes it has electronically imaged HUD-1 forms for about 100,000
Dkt. No. 400. Chase estimates it will cost $2.2 million to produce all of the paperlHbias.
Non-party Chase and plaintiffs’ dispute over the production of the paper HUD-1 forms and
remalnlng electronic forms, Dkt. No. 400, will be addressed in a separate Order.

Defendant disputes whether the Chase information is sufficient to show RESE&A st

® Defendant disputethat plaintiffs needed the Chase data to confirm that the loan file was actu
funded because plaintiffs could have sought that information from public recorderssofflus is
further addressed in the Motion to Strike.
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Through a lengthy meet and confer process, Chase and plaintiffs narrowed dlergtisz
“more specifically identif[y] the particular lodevel data” plaintiffs needed. Dkt. No. 342 at 3.
“Chase then located and provideaineof the loan data respsive to the Parties’ subpoenas, whig
it produced on July 31, 2013 in an Excel spreadshiekt&mphasis in original). The July 2013
Spreadsheet is referred to by the parties as “JPMC000000.”

In August 2013, Chase informed tplkaintiffs that it couldnot complete the requested
discovery by the discovery cut-off, but would produce additional reports responsivetotibe’
subpoenas. These additional reports were produced September 3d28t3. The reports did not
have the information plaintiffs required. Chase then offered to send more informatastyin e
October 2013.

Following the deposition of a Chase corporate representative, plaintifisideddhat they
could not rely on the Chase data produced up to that point to determine the funding statiés, R
status, or appraisal fee payment of the WMB loans. On December 6, 2013, planaifys fi
obtained “a definitive answer” that the Chase spreadsheets could not be usabljodetermine
whether the borrower paid for the appraisal. Dkt. No. 409-5 at 5; Dkt. No. 371.

Plaintiffs also had concerns with the 450 sample loans Chase produced. Plaintffg initi
relied on Chase’s representation that “a loan number field in the spreadsheet woale whether
or not the loans associated with the loan files were funded,” but later determinedultegot rely
on Chase’s representation. Dkt. 342 at 7. Accordingly, plaintiffs had to seleehew loans for
their sample, which took more time to produce. By October 2013, it appears thalfplsttitdid
not have a complete sample set of relevant loans.

Defendant wasinsympathetic to the failure of plaintiffs to obtain the necessary Chase
documents, and opposed any extension of discovery for Chase’s prodfi@gfendant noted that
plaintiffs did not file any motions to compel and that plaintiffs were still not sure tregeCould
produce the requested information. Therefore, defendant believed that any gigst®esion

should be denied.

19 plaintiffs have speculated that Chase and EA were colluding to delay productioreb@base
may have to indemnify EA as Chase took on some of WMB'’s liabilities.
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After holding a case management conferencecdliet noted both partiesoncerns and
granted plaintiffsan extension to December 22, 2013 to obtain documents from CGeefakt. No.
350 (Scheduling Order). The court’s order expressly n@pdars will have to make his case with
whatever information he can obtain by December 22, 20d 34t 2.

Following the discovery extension, plaintiffs further communicated with Chlacet the
reliability and usefulness of the spreadsheets produced. On December 6, 2013, Ghmasd ihie
plaintiffs that it coudl not confirm that the spreadsheets showed who paid the appraisal fee. DK
371 at 2. OrbecembeB, 2013, plaintiffs filed a motion before Magistrate Judge Lloyd to compsd
production of all the HUDOE forms which was grantedkt. No. 359, and allowed production by a
date mutually agreed to by plaintiffs and Chase paper HUBL forms have still not been
produced.

On December 23, 2013 (the last business day of the discovery period), Chase producs
additional spreadsheets. Dkt. No. 409-5 &ft& parties label these spreadsheets
“JPMCHASE_WAMU_000001" through “JPMCHASE_WAMU_000Q03 hese spreadsheets
included “codes” that “render[ed] it useleskl’ Plaintiffs asked Chase for an explanation of the
codes “but they received no response fromggtidd. Plaintiffs state that they could not fully
understandhe codes ithe Chase spreadsheets until May 3, 20d.4Defendant desnot appear to
dispute this.

b. How the Parties Propose to e the Chas®iscovery in this Case

Plaintiffs’ current positin on the Chase data appears to be that they can reliably detern
the number of RESPA-qualifying, WMB funded lodram the data Chase has alreadgvided.
Plaintiffs can also calculate an average appraisaHewever, plaintiffs acknowledge that they
must have the HUD-1 forms to determine whether the borrower, as opposed to the lethdlee, pa
appraisal feePlaintiffs thereforerely on the 450 sample loans to determine the percentage of

borrowers who paid the appraisal fee.

t. N

U

nd th

ne

Defendant’s position ithat plaintiffs cannot reliably determine the RESPA status of the loan

from the Chase data, and that because the-wl@desHUD-1 forms were not produced by the closq

of discovery, they cannot be used by plaintiffs. Defendant also digpatebe HUD1 forms will

ORDER
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reliably show whether the borrower paid the appraisal fee, pointing spégifcabmed plaintiff
Spears’ HUDB1 form. Spears’ HUEL form shows that he paid $361 for an appraisal fee to EA (q
an EA subsidiary), but also received a $980 “credit-customer retent[ion] to WashMgtual

Bank.” Dkt. No. 149-3 at 2 (lines 803 and 813). The total of all charges for “items payable in

connection with loan” is $1,165. Therefore, EA states the most Spears could have paid for the

appraisal was $185 ($1,165 less the $980 cr&®k8.alsdkt. No. 39020 (Grice Rebuttal Report)
1949-51 (analyzing Spears’ HUD-1 and questioning whether HUD-1 forms reliabytileo
appraisal fee actually paid by the borrower). Neither party provides amgnaxiph as tthow much

Spears paid beyond pointing to the HUD-1 form.

2. How Raintif fs Will Show the RESPA Status of a Loan, and How &fendant
Will ChallengePlaintiffs’ Showing

The second key issue underlyitig instant motions is how plaintiffs will shdwow many
ard which loans are covered by RESPA and how defendant will challenge plaghidiging. This
is especially relevant to the Motion to Decertify and Motion to Bifurcate.

As explained in more detail below, RESPA does not apply to all credit transactions.

The Regulations [applicable to RESPA] provide that RESPA applies to all
federally related mortgage loans except for the exemptions contained in 24
C.F.R. 8 3500.5(b). That subsection sets forth seven different exceptions,
including a loan on property greater than 25 acres, a loan primarily for
business purposes, temporary financing, vacant or unimproved property,
subsequent assumptions without lender approval, loans converted to
different terms, and secondamarket tranactions. 24 C.F.R. § 3500.5(b).

Hensn v. Fid. Nat. Fin. In¢.2:14CV-01240-ODW, 2014 WL 2765136 (C.D. Cal. June 18, 2014).

Plaintiffs will be required to show that each class member’s loan fallswRIEEPA. Dkt. No. 309
at 4.
a. The Ghiglieri Report™*
Plaintiffs rely on the expert report Gatherine Ghiglieri, “an expert with respect to the
manner in which banks makes loans” to establish the RESPA-status of classshirabs. Dkt.

No. 390-20, Ex. 63 (Ghiglieri Rep.); Dkt. No. 390-20, Ex. 65 (Ghiglieri Supp. Rep.). Ms. Ghigl

X The court expresses no opinion on the reliability of any expert testimobgudertmotions
have notyetbeen made.
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opines that if certain mandatory RESPA disclosures are found in a loan filehéhear is

“presumptively RESPA* The basis for this is that “a bank examiner starts with the presumpti

that a loan secured by a etwefour family property is subject to RESPA and would expect to se¢

the RESPA documents in the loan file. Where there are no RESPA documents in the, ltanfile
the examiner would want to review the bank’s determination and reasoning that the i@amps e
from RESPA, which the examiner would expect to be in writing and contained in the &an fil
Ghiglieri Rep. at 11. Ms. Ghiglieri notes that “there is no requirement thatkanieke an
affirmative statement in a loan file that it has determined that a given loan qualiidRESPA
covered trasaction.”ld. Ms. Ghiglieri further concludes that the presence of only the HU@rm,
and not the other mandatory disclosustd, signals a presumptively RESPA loan. She then
concluded that Spears’ and Scholl’s loans, which include the RESPA documidets files are
covered by RESPA. In her first report, Ms. Ghiglieri did not make any estiasab the number of
EA appraisals associated with RESB#alifying loans.

In Ms. Ghiglieri’'s supplemental report, she reviews (1) the DecemberCtd3
spreadsheets to identify which “loan codes” were subject to RESPA, and (2) the 45hipénset
to determine which loans were subject to RESPA. Ghiglieri Supp. Rep® k2. Ghiglieri also

provides some elaboration on her RESPA-presumption theory:

When | was performing examinations of national banks for the
OCC to determine compliance with RESPA, | would request the bank to
identify the loan categories subject to RESPA. | then selected a sample of
loans from the bank records presentéthere was arndicia of RESPA
because of the bank’s codes, loan types or otherwise, and bank did not
treat a loan as a RESPA loan, | would cite the bank for a violation of
RESPA, unless there was supporting documentation in the bank’s records
to support why a loan was not subject to RESPA. In other words, the bank
would need to prove to the examiners and provide supporting
documentation as to why a loan that appeared to be subject to RESPA was
exempt and did not require the use RESPA-compliance documents such as
the HUD-1, Good Faith Estimate, etc., in order to avoid being cited for a
violation of RESPA.

2 These disclosures are “the Special Information Booklet”, “the Good Esiiimates (“GFE”)”,
and “the HUD1 Uniform Settlement Statement.” Ghégi Rep. at 9.

13 Defendants have moved to strike Ms. Ghiglieri’s review of the 450 sample loans, the not t
“loan code” review in Part Il of her supplemental report. Dkt. No. 385-9 at 18-19.
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| used the same methodology in my review of the loans in this
case. A loan with a loan code that appeared to be otherwise subject to
RESPA was presumed to be a RESB#nl absent documentation in the
bank records presented showing why the loan was not a RESPA loan.

Id. (footnote omitted).

Reviewing the sample 450 loans and “consistent V] [review of the Chase
spreadsheetsMs. Ghiglieri concluded that 192 of the loans were definitely subject to RESPA,
were presumed to be subject to RESPA, and 2 were not subject to RESRA. The two loans
that were not subject to RESPA had a “bank documented business purpose,” and none of thq
loans in the sample did. Ms. Ghiglieri’'s spreadsheets containing her reviegv45Q@ sample loans
include a column for “Chase Spreadshkatsl a column for “Data in Lo_Type field of
JPMChase_WaMu_000003", but entries are missing for the majority of the loans.

b. The Grice Report

Defendansubmitted the Expert Report of Charles H. Grice, Dkt. No. 390-20, Ex. 64 (G
Rep.), to rebut Ms. Ghiglieri. Mr. Grice is a “banking consultant with more than 39 gkea
experience working with financial institutions on regulatory andmsakagement matterdd. at
11.

Mr. Grice opines that the presence of a HUEbrm in a loan file is “insufficient to create a
presumption that the underlying transaction is covered by RESPA” because ‘adeigders
during the relevant period of 2006-2007 (the ‘Relevant Period’) routinely preparedjpacka
generic disclosure documents, including HUD-1s, irrespective of whetheraievhs subject to
RESPA.”Id. T 15 (footnote omitted). Mr. Grice also reported that WMB used HUarms for
nonRESPAloans during the Relevant Period based on interviews with WMB ktaff.29.

Mr. Grice states that “a necessary first step in assessing whether a loanitnamnsacfact
covered by RESPA is a review of the full loan file. This review should focus not only on the
borrower’s responses to standardized questions in the loan application and related ddeugnent
is the property an ‘investment’ or ‘primary residence?’), but should also look toduttiements
evidencing the borrower’s intentions. If the borrower’s own admissions and inteasioaected

in the loan file demonstrate no RESPA coverage, it is appropriate to conclude tbanhtrseriot

ORDER
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covered by RESPA, and the analysis is concludedf 32 (footnote omitted). After reviewing the
loan file, Mr. Grice would then “review factors outside the loan filé."y 33.

Based upon #atype of review that Mr. Grice submits is necessargoneludeghat
Scholl’'s loan was not a RESPA-qualifying lo&h. | 35.

Thus, not surprisingly, defendaatgues that determining RESPA status will require
numerous individual issues to determine whether aikofam personal or business use.

[I. Analysis

A. Defendant’s Motion for Summary Judgment

Defendant moves for summary judgment that named plaintiff SidclegilRloes not have a
RESPAqualified loan, that plaintiffs have presented no evidence of a conspiracy ateta tim
Scholls or Spears’ loarr that appraisals were inflated in the aggregate that there is no
evidence that class members’ loans areoed by RESPA. The court GRANTS the motion for
summary judgment as to Scholl, and otherwise DENIES the motion.

1. Legal Standard on &mmary Judgment

Summary judgment is proper where the pleadings, discovery, and affidavits dateothstr
there is “no genae issue as to any material fact and that the moving party is entitled to judgm
a matter of law.” FedR. Civ. P. 56(c)see also Celotex Corp. v. Catred7 7 U.S. 317, 322 (1986).
At the summary judgment stage, the Court “does not assess ctgadibiieigh the evidence, but
simply determines whether there is a genuine factual issue for it@ise v. BeJl547 U.S. 518,
55960 (2006). Material facts are those which may affect the outcome of thé\odeeson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A dispute as to a material fact is genuine if therg
sufficient evidence for a reasonable jury to return a verdict for the nonmoviygldakWhen
determining whether there is a genuine issue for trial, “inferences to be doewthe uderlying
facts. . . must be viewed in the light most favorable to the party opposing the mdiatstishita
Electric Industrial Co. v. Zenith Radio Corg75 U.S574, 587 (1986{citation omitted).

2. Plaintiff Sidney Scholl’'sLoan is Not Covered by RESFA
RESPA exempts from its coverage any credit transaction involving exteidioreslit

primarily for business or commercial purposes. 12 U.S.C. § 2606(a)(1). As explaithedNinth
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Circuit, the court must look to the “interpretations of [12 C.F.R.] 8 226.3 in the Offici&l Sta
Commentary on Regulation Z” to determine whether a loan has a business piopnsen v.
Wells Fargo Home Mortg., Inc635 F.3d 401, 417-18 (9th Cir. 2011). A ldaracquire &non-
owner-occupied rental propertytfiat is“rental property (regardless of the number of housing un
that is not owner-occupied is deemed to be for business purposes.” 12 C.F.R. Pt. 226, Supp.
3(a)(4).

Scholl’s loan falls directly within this exemptiolls. Scholl’s loan involves a mortgage on
a property in Edmond, Oklahoma that she then leased-back to a developer. Ms. Scholl never
occupied, and never intended to occupy, the property. Dkt. Nob 385-(citingOwens Decl. Ex.
4, Dkt. No. 390-8, at SCHOLL 005082). Plaintiffs do not contest this, but argue that Ms. Scho
bought the property “as a second home.” Dkt. No. 402-4 at 14. Therefore, the plaintiffdhatgue
the court must apply a fiviactor test foowner occupiedental propertySee Thorns v. Sundance
Props, 726 F.2d 1417, 1419 (9th Cir. 198Bgrgman v. Fidelity Nat. Financial, IndNo. 12€v-
05994-ODW(MANX), 2012 WL 6013040 (C.D. Cal. Dec. 3, 2018 plaintiffs do not cite any
evidentiary support for their “second home” theory, and do not rebut the undisputed evidéence
Ms. Scholl never intended to, and in fact did not, occupy the property. Ms. Scholl’s loanavhs ¢
for a non-owner occupied rental property, and therefore had a business purpose and is ot cq
by RESPA. The court GRANTS summary judgment in favor of defendants as to naméff pla

Sidney Scholt*

3. There Are Material Disputes of Fact as to Wether There Was an Agreement
to Exchange hflated Appraisals for BusinessReferrals

To prevail on their RESPA &(a) claim, plaintiffs must show that EA andWB had an
“agreement or understanding” to exchange inflated appraisals for busfegsals. EA argues that

plaintiffs have failed to present evidence of any agreement or conspiracy.

14 .+ The court discusses the equitable tolling issueairt 1(B)(3), infra.

15> The parties dispute whether plaintiffs must prove a civil conspiracy or aenagne and the
differences between the two. The court finds this dispute is largely senRBSPA $B(a) requires
an “agreement or understanding” and that is what the court will require plaiotgfeve.See also
Part 11(B)(1),infra, discussing plaintiff's motion for summary judgment on the “good faith”
affirmative defensgl2 C.F.R. § 1024.14(e).

ORDER
Case N. 8CV-00868RMW 13-
LRM

[, Ci

—

e

ver




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o 0N WwN B O

At this stage, plaintiffs’ evidence can be summed up as: (1) Drclifsesnd Dr.
Courchane’se shang of inflation in the aggregate through sampling EA appraisals and condug
retrospective reviewg42) EA and WMB'’s business arrangemethiatcreated an environment that
allowed for and encouraged inflation of appraisal values, arnttié¢3wareness doth parties that
EA was providing inflated appraisals. From this evidence, a fact finder cavdir reasonable
inference that EA and WMB actually agreed to exchange inflated appraisalsifoedsureferrals.
The court therefore DENIES summary judgment on the agreement and inflatien iss

a. EvidenceTending to Show an Agreement

“An agreement or understanding for the referral of business incident to or part of a
settlement service need not be written or verbalized but@agtablished by a practice, pattern g
course of conduct. When a thing of value is received repeatedly and is connecteday avith
the volume or value of the business referred, the receipt of the thing of value is evtidgntis
made pursuant to an agreement or understanding for the referral of business.” 12 C.F.R.

§ 1024.14(e) (C.F.P.B. RESPA Regulation'XJhus, plaintiffs need not provide direct evidence
an agreement, but may show that an agreement existed through circumstantigeevide

Plaintiffs set forth their arguments and evidence tending to show an agrekroagh the
expert report of Dawn Molitor-Gennrich. Dkt. No. 385-12 (Molitor Rep.). Ms. Molitor-Gehnri
provides several examples of activities or circumstances that prtheded WMB with the ability
to influence appraisal values, encouraged EA to inflate appraisal values, or shated and
WMB knew that appraisals were being inflated.

Ms. Molitor-Gennrich’s findings include:

e The WMB-EA agreement provided that EA would not warranty
“reconsiderations of value” (‘ROV"J! and would only warranty an original
appraisal. Ms. Molitor concluded that “this was a ‘loophole’ in the Warranty
that allowed abuses by EA, contending that the Warranty did not cover any
resulting changes of the ROV. The result was that EA was less concerned
about their conduct when it came to ROVs, allowing this technique to be used

'® The CFPB regulations are now the operative regulations interpreting RESPA, &félhe
regulations (previously found at 24 C.F.R. Part 3500) have been withdrawn pursuéetXoof

the Dodd-Frank Wall Street Reform and Consumer ProtectiorS&ef.9 Fed. Reg. 34224-01
gJune 16, 2014).

’ A reconsiderationforalue occurred when WMB disagreed with the appraisal value set by the
appraiserMolitor Rep. at 16-17.
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by WMB loan origination staff to pressure for higher appraised values,
enabling more loans to close.” Molitor Rep. at 1Be Warranty was in place
by November 1, 2006d. at 15.

e WMB told EA appraisers loan amount and refinancing values for potential
loans.ld. at 3536. This may have biased the appraiser to conclude that the
home was worth the amount suggested by the loan value.

e WMB applied “sales pressure” to EA appraisers and WMB was aware of
“improper requests” from WMB sales staff to appraisktsat 36. An April 6,
2006 memo documented some of these requdsts.

e ROVs were used to secure higher values for apprasatsgtimes without
proper documentation to support a higher vaideat 37.

e EA supervisors, known as “appraisal business managers” (“ABMs”) would
conduct “desk reviews” of appraiser work, even in geographic areas outside of
their expertise or licensurkl. at 4641. The ABMs were sometimes former
WMB employees. Dkt. No. 410-4 at 12.

e WMB used a “champiochallenger” model to pit EA and its competitor, LSI,
against each other to win business. Molitor Repl1l. Under the champion-
challenger model, theompany that had fewer ROVs would get more
business. In September of 2006, WMB reduced EA'’s share of appraisal
business in certain regions because EA appraisers were not providing high
enough appraisaltd.; see alsdMerlo. Tr. at 152:24-153:17. The usetbé
championehallenger suggests that WMB had a method for enforcing the
alleged referral agreement, and in fact did enforce it by taking some business
away from EA.

e In February 2007, EA agreed to use a Proven Appraiser List (“PAL”) for all
of WMB'’s apprisals.Id. at 42. The PAL list was implemented in April 2007.

e EA and WMB had meetings and discussed monthly quality control reports
which sometimes showed that “almost 40% of the tech reviews produced
unsupportable valuesld. at 43.Between February @nJune 2007, the
monthly quality reports showed problems in over 10% of the reviewat
44; see alsKravec Decl. Ex. 11, Dillon Depo., at 23:22-24:13, 25:16-26:24,
40:16-42:19 and 83:9-25.

EA argues thathis evidence isot sufficient to create a material issue of fact because
plaintiffs have not obtained any testimony confirming the existence of aaragnt to inflate. Dkt.
No. 4164 at 56. Although the court agrees that plaintiffs haveprotvedan agreement existed,
they have presented evideribat would allow a reasonable fact finder to conclude that an
agreement did exist. Plaintiffs are not required to present any testimairyrgog an agreement
existed, and EA is welcome to present testimony that an agreement did not ikxichse See 12

C.F.R. 8 1024.14(e) (“An agreement or understanding for the referral of business ircmtepdrt
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of a settlement service need not be written or verbalized but may be estabjishptactice,
pattern or course of condugt.see also Henson v. Fidelity Nat. Financial In€ase Nol14-cv-
012400DW (RZx), 2014 WL 1246222at*7-8 (C.D. Cal. Mar. 21, 2014) (denying motion to
dismiss based on circumstantial evidence of referral agreement, citing pibregulations);
Toldy v. Fifth Third Mortg. C9.721 F. Supp. 2d 696, 704-05 (N.D. Ohio 2010) (same, denying
defendant’s motion for summary judgmeMjalter v. Clarion Mortg. CapitalCase No08-cv-
0536-W-GAF, 2009 WL 909594t*10-11 (W.D. Mo. Apr. 2, 2009) (same, denying defendant’s
motion for suntmary judgment)Krupa v. Landsafe, Inc514 F.3d 1153, 1156 (11th Cir. 2008)
(noting that a “threat that business being referred would be discontinued or dimihisteetting
of value was not conveyed” could be circumstantial evidence of an illegalaledigreement, but
finding no such evidence was presentéduintiffs’ evidencehereis consistent with an agreement,
and tends to show how an agreement to inflate could have been carried out and enforced.
Finally, the evidence detailed above shows #imeagreement may have existed from the
inception of the EA-WMB relationship (i.e. the ROV warranty provision), prior to thelRA and
therefore Spears’ appraisal may fall within the scope of the agreemeatdegty, the court

DENIES the motion for summary judgment on this issue.

b. EvidenceTending to Show Inflation in the Aggregateor a “Thing of
Value”

Plaintiffs have also presented evidence that would allow a fact finder to conclude that
appraisals were inflated in the aggreg®iaintiffs’ two emnomics experts, Dr. French and Dr.

Courchane, both concluded that EA appraisals were inflated in the agg8aghibeu Decl. EX. 4,

French Rep., Dkt. No. 385-12,  23; Libeu Decl. Ex. 9, French Supp. Rep., Dkt. No. 385-13, { 13;

Libeu Decl. Ex. 5, Courchane Rep., Dkt. No. 385-12, 1 7*-75.

Dr. French drew a sample of 450 loans from five Metropolitan Statistics AMBAs) and
concluded that “nationwide at least 14.6 percent of EA appraisal values weedimfltt virtually
certain probability in &lareas and . .that nationwide at least 20.3 percent of EA appraisals wers

inflated either with a virtually certain probability or at least a strong pitityah all areas.” French

'8 The court refers to the opening reports of all experts where approfeafart IIE), infra,
discussing defendant’s motion to strike certain supplemental expert reports.
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Supp. Rep. at § 13. In the MSAS, which account for 38% of the appraisals EA conducted for \
38.26 were virtually certain to be inflated, and 53.1% had a strong or virtually certbalplity of
inflation. Id. at 112.

Dr. Courchane compared the appraisal values of EA to median home prices in thgsan
code, to valug from “retrospective automated valuation models” (“AVMand to the
homeownersbwn estimates of value. Courchane Réef 14 Dr. Courchane found that 84 of
properties had an appraised value above the median home price for homes sold in thersame
and in the same zip code. Only 3%2f EA appraisals have values lower than the mediamt
14. Dr. Courchane also found that EA appraisals exceeded the AVM valu@ 62t8e time, and
were below the AVM value 41 % of the time. The excesale was 9.26 on averageld. at J15.
Dr. Courchane also found that EA appraised the property at “nearly exactlyniemwoersor
buyers estimate 13.P6 of the time, which is “highly unlikely.Td. at  18.

EA complains that plaintiffs’ expextdid not use a control group to “isolate the impact of {
EA-WaMu relationship on appraisal values.” Dkt. No. 385-5 at 2. EA’s rebuttal report, not
surprisingly, showed no inflatioid. at 3(citing Owens Decl. Ex. 48, Dkt. No. 390-19, James
Rep.).EA’s expet Dr. James replicated Dr. Courchan&¥M analysis and found no inflation
when compared with the rest of the market, but rather found that EA’s appraisalesganflated
than the rest of the market. James Rep. at ¥P38+. James also criticized .DZourchane’s
median home price analysis, noting that WMB tended to target large borrowets ywatilcl
naturally lead to larger loankl. at §94849. As to Dr. French, Dr. James found numerous flaws i
Dr. French’s statistical analysis, including lackaotontrol groupld. at 1163102.

The control group argument is nogcessarily valid. Plaintiffs’ experts compared the EA
appraisal to a new, retrospective appraisal from the standpoint of a personnag thiethe original

appraisal. Therefore, to the extent that the entire market was inflateidfldtion would have been

¥Dr. Courchane describes an AVM as “a statistical program [that] evaluates pleetypro

based on particular characteristics of the house, the neighborhood, and other econarsiatfact
the order date of the appraisal. Tizdue is not based on an in-person site appraisal.” Courchang
Report at  60.
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reflected in both appraisals, and any measureable difference would beaditalbaithe alleged
agreement.

The court finds that the evidence on whether appraisals were infidteel aggregate boils
down to a classic battle of the experts. Each side has presented its owrs amallysiissue, and
reached different conclusions. None of the experts are patently unreasonable, aare none
conclusive beyond a doubt. Summary judgment is therefore imprapeerson477 U.S. at 248
Celotex 477 U.S. at 322-32.

In addition to attacking plaintiffs’ evidence of inflation in the aggredagealso argues that
because WMB did not securitize all of the loans related to an EA appraisal, \ldviBtdeceive a
“thing of value.” However, WMB did securitizevo-thirds of the loans, which is sufficient for a fa
finder to determine that the inflated appraisals were a thing of \kieNo. 410-4 at 8. As
plaintiffs argue, “if at the time adn appraisal WMB knew that there was a 70% chance that the
would be securitized, a jury could conclude that incentivized WMB to issue that loanf thee
property sold only because an inflated appraisal was provided. An inflated dgpraaspioperty
that is 70% likely to be resold is a thing of value just as would be an inflated appasarbperty
certain to be securitizedld.

Because plaintiffs have presented evidence that would allow a jury to makerald@so
inference that EA praded inflated appraisals to WMB, the court DENIES the motion for summ

judgment on this issue.

4. Plaintiffs Have PresentedEvidence thatClassM embers Loans are Covered
by RESPA

EA also argues that plaintiffs have not presented evidence that class menaversire
covered by RESPA. The RESPA issue is discussddtail inthe motion tadecertify,Part 11(C)@3),
infra. As relevant to the motion for summary judgment, plaintiffs have presentedenifé@eidence
to create a material dispute of fact over whether class members’ loans are bgVREESPA to

justify denying summary judgment.
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5. EA’s Request forPartial Summary Judgment

EA also requests partial summary judgment on three issues. Dkt. N6.88&5425. As
discussd above, plaintiffs have preded evidencérom which amagreement prior to the PAL list
could be inferredand therefore EA'’s first request for summary judgment “as to any classenem
with an EA service performed prior to the April 13, 2007 implementation of PAL” is BENI
EA’s requess for summary judgment “as to all potential class members who received a loan fr
WaMu’'swholesale channel” and potential class members who “did not receive a funded éan’
unopposed and GRANTED, although the court notes that these loans wera paxtesf the class
definition. Dkt. No. 410-4 at 1, n.1.

B. Plaintiffs’ Motion for Summary Judgment on Affirmative Defenses

Plaintiffs move for summary judgment on defendant’s four affirmative defensesl iiaise
the First Amended Answer. Dkt. No. 383 (PItf. MSJ); Dkt. No. 310 (FAA). Defendant filed a
opposition, Dkt. No. 404, and plaintiffs filed a reply, Dkt. No. 423. For the reasons stated belo
court GRANTS plaintiffs’ motion as to EA’s first, second, and fourth affirmalieenses and
DENIES themotion as to the third affirmative defense

1. First Affirmative Defense: EAActed in Good Faith

Defendant’s first affirmative defense states:

Plaintiff's claims and/or the claims of any members of the class whom
Plaintiffs purport to represent are barred, in whole or in part, because EA
acted at all times in good faith and without knowledge or intent to violate
RESPA, Section 8(a), and did not directly or indirectly participate in, or
induce, any unlawful acts by others.

FAA at 12. Plaintiffs move for summary judgment that RESF& does not include an intent,
knowledge or bad faith requirement, and move to strike the second portion of the defense tha
“did notdirectly or indirectly participate in, or inda, any unlawful acts by others” as an improps

negative defense.

a. RESPADoesNot Include anlntent, Knowledge, or Bad Rith
Requirement

Plaintiffs are correct that RESPA8§a) does not include any express intent requirement.
Section 8(a) only requires an “agreement or understanding.” 12 U.S.C7@&R&Reveral courts
have concluded that RESPA § 8(a) does not include an intent component and that defendant
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be liable for even inadvertent violatior&eeDkt. No. 383 at 6-7, and cases cited therein. This
reasoning is based at least in part orf'slagée harbor” provision in § 2607(d)(3), which provides
that “[n]Jo person or persons shall be liable for a violation of the provisions of subsection (c)(4
of this section if such person or persons proves by a preponderance of the evidence that sucl
violation was not intentional and resulted from a bona fide error notwithstanding magio¢eof
procedures that are reasonably adapted to avoid such error.” Subsection (cp@t)@h)ssue here,
deals with “affiliated business arrangements.” The inclusianspecific safe harbor provision for
subsection (c)(4)(4), but not subsection (a), suggests that Congress did not includigli@ady(and
obviously not any explicit) intent requirement for subsection (a) violations.

Defendants argue that becauserdlis’ theory of liability is based on a civil conspiracy
between EA and WMB, they must prove “a unity of purpose or a common design or undegsta

or a meeting of the minds in an unlawful arrangement.” Dkt. No. 404 at 3, qlioéinggo, Inc. v.

AJACTransmission Parts Corp768 F.2d 1001, 1020 (9th Cir. 1985). Defendants thus argue that

plaintiffs must produce evidence that EA “knew that a wrongful act was planned endedtto aid
in its commission.” Dkt. No. 404 at 4.
§ 8(a)of RESPA does not qaiire a showing that EA knew that it was engaging in illegal

activity in order to establish liability for entering into an agreement to infigieagsaldn exchange

(A)

—

ndin

for business referral§hestatutory language of &a) only requires an agreement or understanding

and does not include any “bona fide error” or other good faith defersseallegedviolation.
Therefore the courtDISMISSESEA's first affirmative defensbased upon good faith trelack of
knowledgeof illegality. Howeveras a practidanatterin this case, thdismissingof the defense is
of no apparent consequenad&n agreement to inflate appraisaisexchange for business referrals
could nothavebeenmade in good faithEA’s argument is that no agreement or understanding
existed betweeit and WMB to inflate appraisal&A canargue that it had legitimate business
reasons to engage in the various practices that plaintiffs suggest suppdegbe afjreement to

inflate.
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b. The SecondPortion of EA’s Affirmative Defensels an Improper
Negative Defense

The portion of EA’s defense that reads EA “did dioéctly or indirectly participate in, or
induce, any unlawful acts by others” is an improper negative defense. As the pdairtezkin the

JOP Order, Dkt. No. 309 at 11:

“A defensewhich demonstrates that plaintiff has not met its burden of
proof as to an element plaintiff is required to prove is not an affirmative
defensé. Zivkovic v. S. California Edison G802 F.3d 1080, 1088 (9th
Cir. 2002). This court has previously strick#gfenses that are not
actually affirmative defenses where the defefisiege defects in
plaintiff's claims and raise issues that are plaiistiffurden to prove.Joe
Hand Promotions, Inc. v. Nguye?012 WL 1183738 (N.D. Cal. Apr. 6,
2012) (Whyte, J.).

Here, the second portion of EA’s defense is simply a general statement ttat B&%
violate any laws. As this is not a defense on which defendants have the burden d&Barues,v.
AT &T Pension Ben. Plan-Nonbargained Prografh8 F. Supp. 2d 1167, 1174 (N.D. Cal. 2010),
is STRICKENfrom the FAA. As previously noted, EA is free to argue “at trial that piht
claims are deficient” for failing to adequately show any element of their casading an
agreement. JOP at 11.

2. SecondAffirmative Defense:Safe Harbor Under § 2607(c)(2)

EA’s second affirmative defense is that plaintiffs’ claim is barreddy.S.C.

§ 2607(c)(2)° which states that “nothing in this section shall be construed as prohibiti(@) the
payment to any person of a bona fide salary or compensation or other payment for goods or
facilities actually furnished or for services actually performed.”

Plaintiffs argue that the court has already ruled &&({c)(2) does not apply to their claim.

Dkt. No. 383 at 11, citing March 9, 2009 Order, Dkt. No. 147 at 5; August 30, 2009 Order, Dkt.

169 at 6; January 8, 2010 Order, Dkt. No. 182, at 5; July 2, 2010 Order, Dkt. No. 209, at 8-9.
In the prior orders cited by plaintiffs, the court distinguished between timegpayf the
appraisal fee by the borrower and the exchange of the inflated appraisalifi@sbusferrals. The

plaintiffs are not alleging that charging borrowers a fee for an inflaggchisal violated RESPA,

20 Although EA’s FAA simply states “The First Claim For Relief is barred leyséfe harbor
provisions of RESPA as contained in 12 U.S.C. §2607(c)”, Dkt. No. 310 at 12, EA ceohfinat is
was only asserting subsection (c)(2) as a defense. Dkt. No. 404 at 6.
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but rather are arguing that exchanging inflated appsaisabusiness referrals violated RESPA

8 8(a). Thus, “this inflation of appraisals was not payment for goods or servicd/aetudered
but rather was payment for business referrals.” Dkt. No. 182 at 5. Because this wasnauit far
goods or services actually performed, the safe harbor provision does not apply.

Defendant argusthat the intervening case bfartinez v. Wells Fargo Home Mortgage, |1n898
F.3d 549 (9th Cir. 2010) casts doubt on the court’s prior anaMaiginezinvolved an alleged
violation of RESPA § 8(b) which prohibits “splitting chargéSKartinezis notapplicable here.
The Ninth Circuit held that 8(b) only applies to “the practice of giving or accepting money wheg
no service whatsoever is performed in exchange for that money” and batgihgfees,
excessive or otherwise, when those fees are for services that were actualiygubifiol. at 553-

54. Therefore, courts will not split a fee into permissible and excessive compa@mehtsmd
defendants liable for only the “excessive” or “unreasonable” portion. Instdfadddats have eithef
charged some amount for a service performed, and cannot be liable under 8§ 8(b), or they hay
charged for a service never performed, and are liable for the full amount of the.8sar

Martinez 598 F3.d at 55&ruse v. Wells Fargo Home Mortgage, In883 F.3d 49, 56 (5th Cir.
2005);Santiago v. GMAC Mortgage Grp., Ind17 F.3d 384, 387 (3d Cir. 2005).

EA argues that the interpretation 08@) should inform the interpretation of®(2)
because both deal with “payments for ‘services actually performed.” @kt404 at 7 n.4, citing
8 2607. EA thus concludes that the court cannot divide the appraisal service into two compon
service for payment of a fee and a service in exchange for referrals.

This is notpersuasive because EA is actually receiving two separate “payments” relate
the appraisals: payment by the borrower for the appraisal, and payame™/MB in the form of
referralsfor the inflation Dkt. No. 182 at 5. Thus, the appraisal fee is not split or divided into
permissible and impermissible parts, which would be prohibiteddiyinez but rather the practice
of receiving two separate payments—one a permissible fee for the servickedr@and one an

impermssible business referral arrangemerst at issue heré&ee alsdkt. No. 423 at 8.

L The court previously dismissed plaintiffs’ § 8(b) claim, Dkt. No. 147 Gtlecause the safe
harbor provision would apply to such a claim.
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EA also argues that the safe harbor provision will apply if plaintiffs’ fairtove a
conspiracy or agreement to inflate appraisals, i.e. if plaintiffs faildeepther affirmative casg
Dkt. No. 404 at 8. The court fails to see how the safe harbor provision would apply to behavid
is not a RESPA violation. Accordingly, because the safe harbor provision does ndbapply
plaintiffs’ claim that EAprovidedinflated appraisaldo WMB in exchange for referrals, the court
GRANTS plaintiffs’ motion summary judgment on EA’s second affirmativeiss.

3. Third Affirmative Defense:Statute of Limitations

EA’s third affirmative defense is based on the gaar statute of lintations for violations of
RESPA. 12 U.S.C. § 2614. The court has already held that RESPA'’s statute ablmitsnot
jurisdictional and may be equitably tolled. JOP, Dkt. No. 309, at 5. In the prior JOP Oraenithe
allowed plaintiffs to proceed on the theory that they could not have known about EA and WM
referral arrangement until the release of the New York Attorney Generabg (89YAG Report”).
Id. at 7. Specifically, the court was persuaded that “[p]laintiffs, unlike the Nenk Xttorney
General, are not a prosecutorial body, and thus could not have obtained access to thEAnterna
documents necessary to discover the existence of a cldiniffie court concluded that “equitable
tolling applies until the release of the NYAG report” foe purposes of a motion to dismiss, and
denied EA’s motion to dismiss without prejudit@. The NYAG Report was released November |

2007, and plaintiffs filed their complaint on February 8, 2008.

EA argues that plaintiff Scholl was on notice tBét's appraisals were questionable before

the NYAG report?? Scholl testified at her deposition that she was “suspicious” of a “process
problem” related to WMB appraisals around June 2007. Dkt. No. 385-4 (Scholl Dec. 1 2009 O
at 97:15-21. However, shéddhot suspect “anything specifically with the 194 Terrace property”
that time.ld. at 97:22-23. Scholl’s suspicions appear to be based on her experiences in trying
properties that had been appraised in the past, and discovering that shectpatidoer these

properties.’ld. at 98:6-17. Scholl then concluded that the appraisals must not have been accu

22 3cholls’ loan closed in October 2006 and she requires equitable tolling; Spearsbkshiol
March 2007, within the one-year limitation period. Although Scholl has been dismissedé&om t
case on RESPAualification grounds, the court address the statute of limitations defersmesbe

relates to other, unnamed class members whose loans closed between June 1, 200®{tthe sta

class period) and February 8, 2007 (the date before which claims are barred wilimg)it tol
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Id. at 98:21-23. However, none of those appraisals were done bgE4.99:46. Scholl’s
suspicions about her “problem” appraisals and the “reliability and unprofessioralihe
appraisals” led her to research the issue, and she “found” the NYAG Rdpatt99:6-12.

EA argues that Scholl’'s deposition testimony creates a material issu a$ @ whether
she wasn notice of a potential claim in June 2007, when she first suspected problems with W
related appraisals. The court does not find this persuasive because Scholl did wbasyspiag
related to EA, the only defendant in this case, until the NYAG Report.

The burden is on plaintiffs to show entitlement to tolling. Although plaintiffs have peske
evidence that facts were not available to put plaintiffs on inquiry notice beforeridevd., 2007,
the court is reluctant to grant summary judgment in their favor on this &<his stage&eA may
still present evidence showing that some individual plaintiff is not entitled to equitdiivlg. EA’s
evidence regarding nodismissed plaintiff Scholl is not sufficient to negate tolliagd EA has not
suggested that it hasyaother relevant evidence to negate tolling. Accordingly, the ENIES
plaintiffs’ motion for summary judgment on EA’s third affirmative deferisé does not anticipate
that equitable tolling will create a significant individualized issue

4. Fourth Affirmative Defense:Unjust Enrichment

EA'’s fourth affirmative defense reads:

EA did not enter into a conspiratorial agreement to inflate appraisal

values. Each class member who obtained a loan covered by RESPA in
connection with an appraisal service provided by EA (and paid for that
appraisal service) received the appraisal service for which the class
member paid. Plaintiffs’ claims and/or the claims of any members of the
class whom Plaintiffs purport to represent are therefore barred because any
class membewho obtains a recovery of the amount he or she paid for an
appraisal service, or any portion of that payment, would obtain a windfall
and be unjustly enriched.

FAA at 12.

Neither party presented any case law addressing unjust enrichment as a tef&®IESPA
violation, and the court did not discover any on its own. EA argues that plaintiffs will be unjust
enriched by return of their appraisal fee because (1) plaintiffs may haeel sharcost of the fee

with others (i.e. Scholl may have shared the fee with her investment partndr&)) aome
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borrowers committed mortgage fraud in connection with their loans. The court does notdend t
issues persuasive because Scholl is no longer a part of the class, and the btrabwensmitted
mortgage faud are likely not a part of the class because they do not have Rit@aR#ing
personal loans.

Plaintiffs argue that unjust enrichment is not a defense to a RESPA actiansB&RESPA
has a statutory damages provision, 8 2607(d)(2), plaintiffs argtesttovery of damages is
mandatory. Furthermore, it is not clear how any plaintiff benefited from gdgrman inflated
appraisal.

Finally, the majority of the Fourth Affirmative Defense is simply a denial bflitg. FAA
at 12. As explained above witespect to the First Affirmative Defense, the court stiikes
improper negative defense. Here, because there is no basis for defendant &m asgast
enrichment defense and the defense is primarily negative, theGRANTS plaintiffs’ motion as
to the Fourth Affirmative Defense.

C. Defendant’s Motion to Decertify

Defendant argusgthat the class no longer meets the ascertainability requirement of Rulg

23(a) or the predominance requirement of Rule 23(b)(3) because of individualizednssue

ne

determning class membership. For the reasons explained below, the court DENIES the eotion t

decertify.
While the court reaffirms the definition of the Class, the court modifies the descripiitsn ¢
members to make it more explicit and reduce the chancensumderstanding of who is a class

member. The court now defines the class as composed of:

All consumers throughout the United States who, on or after June 1, 2006,
received home loans for personal, as opposed to business or commercial
purposes, originated by Washington Mutual Bank, F.A., utilizing
appraisals that they paid for and obtained from defendant eAppraiselT.
Excluded from the Class are employees, officers, and directors of
defendant and their subsidiaries and affiliates.

1. Standard on aMotion to Decertify

Plaintiffs retain the burden of demonstrating that class certification is watrdfdado v.

—

United Parcel Serv., Inc639 F.3d 942, 947 (9th Cir. 2011). Federal Rule of Civil Procedure 23{(a)
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lists four conjunctive criteria that must be met to certify a class action: numepasgitynonality of
issues, typicality of the representative plaintifigims, and adequacy of representation. IRed.
Civ. P. 23(a). A class may only be certified if the court is “satisfiedr aftigorous analysis, that
the prerequisites of Rule 23(a) have been satisfgdr. Tel. Co. of the Southwest. v. Falcti/
U.S. 147, 161 (1982). In addition to fulfilling the four prerequisites of Rule 23(a), a class act
must also meatne of the disjunctive requirementsRifle 23(b) by satisfying the criteria set forth
in at least one of the three types of class actions.Feétiv. P. 23. The court previously certified
this class action under Rule 23(b)(3), which requires that “questions of law ootfiacton to class
menbers predominate over any questions affecting only individual members, and thatacttas
is superior to other available methods for fairly and efficiently adjudicatmgdntroversy
2. Waiver Arguments

Plaintiffs argue that EA waived its argumergtated to loan funding, fee payment, and
RESPA purpose by failing to raise them in its oppositions to the plaintiffs’ earliemador class
certification.SeeDkt. Nos. 201, 231 (EA opp’ns to class cert.). This is not persuasive, becauss
did raise at least the appraisal fee argument. Dkt. No. 231 at 24-25. At the timtdfgtasponded
to EA’s concern by stating that the information would be readily available\ivdiB. Dkt. No.
238 at 15. Now, EA is renewing its concerns, and adding otherrcenbecause the Chase/WMB
data has not proven as useful or readilgilableas plaintiffs believed it would be at the class
certification stage. A court is free to revisit its class certification order lmassdbsequent
litigation developmentd=ed.R. Civ. P. 23(c)(1)(c)Gen. Tel. Co. afhe Southwest v. Falcod57
U.S. 147, 160 (1982Rodriguez v. West Publishing Carp63 F.3d 948, 966 (9th Cir.2009).

3. Plaintiffs Have Proposed an “Administratively Manageable Method” of
Determining Class Eligibility and Individual Issues Do Not Predominate

The court discusses the overlappisgues of ascertainability and predominance together
Despite plaintiffs being unable to provide the court with a list of class mepdsedefendant would
prefer,the classwvide issue central to liabilitranagreement to exchange referrals for inflated
appraisalsesulting in inflation in the aggregatestill predominats.

As the court has explained,
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the overarching inquiry [on agreement] still relates to the course of
conductbetween EA and WMB. A factfinder will likely have to determine
not only whether there was a conspiracy but, if so, the scope of that
conspiracy. But these are still common questions, with a single answer
that pertains to the entire class, to be determiired common proof.

Once the scope of the conspiraey time or as to other parameters
determined, the individual question of whether an appraisal falls within
that scope will likely be easy to answer. Moreover, evefaihtiffs’

claims were triedn an individual basis, the entirety of EA’s relationship
with WMB would still be relevant to whether an agreement existed at a
particular point in timeThus, to prove only their own claims, plaintiffs
could and might still introduce a large portion okthvidence that would
be needed to try the case as a class action

Dkt. No. 249 at 5-@emphasis addedpimilarly, the question of inflation in the aggregate “must |
demonstrated by common proof or not at all, so the class certification concernsdividiialized
inquiry are not implicated.ld. at 10.

As the court’s prior order indicates, thighe type of case that calls foiass treatment. The
central liability issue— whether EA appraisals were inflated in the aggregate as a result of an
agreenent between WMB and EA+s-a complex, expedominated inquiry. That evidence would
be needed to prove any individual case, and is equally applicable to each class Beenalso
Fed. R. Civ. Pro. 23(b)(3) Advisory Committee’s Nota ffaud perpetratechaaumerous persons
by the use of similar misrepresentations may be an appealing situation fes aatlan, and it may
remain so despite the need, if liability is found, for separate determinationddrttegyes suffered
by individuals within the clasy. The cost of putting on such a case is likely to deter an individu
plaintiff, whose recovery is capped at around $1,000 (three times the appraisatfes aierage
appraisal fee of $334 dollars). Even thoagblaintiff may recover attorney’s feéshe orshe
prevaik, RESPAS 8(d), the intervening expense of litigation and uncertainty of outcome are
significantdeterrents to individual actions. In addition, what the court has characteribed as t
“liability issue” is substantially more complekan theseverakligibility issues Determining
eligibility—and thus ascertaining the classs likely to be answerable throughraightforward
inquiries.

A class is ascertainable if the class is defined with “objective criteria” anid if
“administrativay feasible to determine whether a particular individual is a member ofabg.”
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See Wolph v. Acer America Carplo. 09-1314, 2012 WL 993531, at *1-2 (N.D. Cal. Mar. 23,
2012) (certifying a class where “the identity and contact informatioa $agnificant portion of
these individuals can be obtained from the warranty registration information andhhkcers
customer service databasesgg alsdHofstetter v. Chase Home Finance, LIN®. 10-01313, 2011
WL 1225900, at *14 (N.D. Cal. Mar. 31, 201tk(tifying class where “defendants’ business
records should be sufficient to determine the class membership status of anndjvieual’);
Xavier v. Philip Morris USA In¢.787 F. Supp. 2d 1075, 1089 (N.D. Cal. 2011) (denying the
ascertainability of a class that smoked cigarettes for “at least twenty y8aessyvorth v. Sears,
Roebuck & Cq.No. 09-288, 2013 WL 1303100, at *3-4 (N.D. Cal. Mar. 28, 2013) (denying
certification where “ascertaining class membership would require unealagndividualied
inquiry”).

Therefore, to meet the ascertainability requirement, plaintiffs proposea reliable,
manageable method of determining class membership by answering (1¢mihekban was
originated and funded by WMB; (2) whether the borrower paid the appraisal féee @nount of
the appraisal fee; and (4) whettiedoan is a RESPAjualifying loan®®

Plaintiffs have proposed that they can answer question (1) through information providg
Chase in the December spreadshe&dslibeu Decl. Ex. 9, French Supp. Rep., Dkt. No. 385-13,
127 (MTM_SENT_TO_ML origination methodology). Plaintiffs have proposed to answstio
(2) through the use of class members’ HUD-1 fother, alternatively throughverified claims
from classclaimantsaverring hat they paid the appraisal fee. Question (3) can also be answerg
from the HUD1 or a class member verification form, and possibly from the Chase spreadsheq

Defendant primarily argues that determining which loans were subject t8AREBestion
(4), will swallow the litigation. As defendant notesfewother courtsprimarily district courts
within the SixthCircuit, have denied class certification on this baSee Henson v. Fid. Nat. Fin.

Inc., 2:14CV-01240-ODW, 2014 WL 2765136 (C.D. Cal. June 18, 201ddy v. Fifth Third

23 EA also argues that plaintiffs must show which loarse securitized. This is not necessary
because securitization is relevant to the “thing of value” inquiry and notléssarmaember’s ability
to recover, should liability be proved.

24 EA disputes that the HUD-1 forms will show whether a borrower paitethbecause some loan
in the 450 sample loans did not include this information. Dkt. No. 385-7 at 19-20.
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Mortgage Co,.1:09 CV 377, 2011 WL 4634154 (N.D. Ohio Sept. 30, 20Ra&yyers v. Fifth Third
Mortgage Co, 1:09CV-2059, 2011 WL 3811129 (N.D. Ohio Aug. 12, 2011) report and
recommendation adopted, 1:09 CV 2059, 2011 WL 3812634 (N.D. Ohio Aug. 29, B0t&¢e
Edwards v. First American Cor@289 F.R.D. 296, 305 (C.D. Cal. 2012).

In Hensona case from withinhe Ninth Circuit, the RESPA qualification issue was only g
of several reasons for denying class certificatfii4 WL 2765136. Other reasons includethy
in filing the motion for certification more than eight months, the necessity of thadilized tolling
inquiries extending back 15 years, and the unlikelihood of finding records extendinghttiteug
class periodHere, theonly difficult individual question to be answered is RESPA status, and th
court envisions the claim form being a first (guethapgispositive) step in that process. The cou
will not be asking lay class members to determine whether theiiMeaked a RESPA exemption,
the claim form will ask putative class members to disclose information so that the atties
court can make that determination.

In contrast tdHenson in Edwards v. First American Cor289 F.R.D. 296, 305 (C.D. Cal.
2012, the court declined to decertify a RESPA class and concluded that “[i]f necebsgmyrpose
of class members’ loans may be determined via a claim form sent to class maskbrerghem ‘a
single question to determine whether they are entitled to relief.”” (citation oinitted

After reviewing the cases and the parties’ arguments, the courB&dwiardsmore
persuasive thaRowers Toldy, andHensonHere,similar toEdwards it appears that simply asking
a claimant to disclose, under penalty of perjury, the intended use for his or hemdanvill
suffice in most cases to answer the RE§Ripose questiofT. The court has already determined
that superiority weighs in favor of class treatment, and this circuit has fourdabs actions may
be a superior method of adjudicating RESPA clafse®, e.g., Edwards v. First American Corp.
385 Fed. App’x. 629 (9th Cir. 2010) (n@necedential).

The court also finds persuasive plaintiffs’ argument that EA is essensikihgtthe position

that no RESPA aaiins should be certified, as individual issues would always predominate. Dk

402-4 at 4. This is not the law, @gery class action requires identification of class members, an

% This would also avoid issues related to “presuming” the loan is RESPA-qiidkifsed only on
the inclusion of a HUDE form in the loan file. DktNo. 385-7 at 12.
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most require individual proof of losSee Yokoyama v. Midland Ndtife Ins. Co, 594 F.3d 1087,
1094 (9th Cir. 2010) (“[T]he amount of damages is invariably an individual question and does
defeat class action treatment.” (internal quotation marks omitted)).

A verified claim form and review procesan be used tdetermineclass member eligibility
Although defendant needs to be given the opportunity to challenge eligibility, anddfsteefore a
jury, the court does not foresee that such challenges would be frequent and predominhé ove
fundamental liability issuefavhether there was inflation of appraisals in the aggregate caused
agreement between WMB and EA to inflate appraisals in exchange for referralghetbus

4. Equitable Tolling DoesNot Require Decertification

EA argues that equitable tolling requaran individualized inquiry into each class member
circumstances (for those class members who obtained a loan on or before February 8h2007)
court does not agree. As previously noted, “[p]laintiffs, unlike the New York AttdBexeral, are
not a prosecutorial body, and thus could not have obtained access to the internal EA docume
necessary to discover the existence of a claim.” Dkt. No. 309 at 7. The court does ipzttarihiat
equitable tolling will create ansse thapredominates over tHability issue as the evidence to
date supports tolling for a reason that applies to all plaintiffs who filed aétestaékute of limitations
would have run absent tolling. Although plaintiffs have the burden of showing that the statute
limitations $ould be tolled, defendant has offered no evidence that there was anything to put
plaintiffs on reasonable inquiry notice before information about the New York Att@eegral’s
investigation became publically knowho the extent that defendant wisheshallenge some
putative class member’s eligibility for equitable tolling, defendant may raisetthli¢rgeafter
there is a determination, if any, of an agreement to inflate appraisals in ggdbathe referral of
businessSee alsdart 11(B)(3),supra.

5. Spearsis an Adequate Class Bpresentative

Because the court has granted summary judgment as to,Sanolli(A)(2),supra the court
revisits whether Spears is an adequate class representative. The court eaglssedxpncern at
Spears’ laclof familiarity with the case. Order Denying Class Cert. (Dkt. No. 209)24-26.
There does not appear to be any new evidence that Spears is unfamiliar witle thedde
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attendedbut did not participate in, the hearing on these motions. EA alsesatigat Spears cannot

represent class members subject to equitable tolling. This is not persuasiusebhe tolling issues

canbe addressedf necessary, after the predominate liability isssnswered. Further, Spears’
representation of plaintiffs who do require tollingntake their claiméimely does not conflict with
his duty to represent other plaintifiSeeRuppert v. Alliant Energy Cash Balance Pension Pkib
F.R.D. 628, 634 (W.D. Wis. 2009).

D. Plaintiff s’ Motion to Bifurcate

Plaintiffs moveto bifurcate the trial to have a single trial on liability and aggregate damg
and then have a special master or claims administrator distribute any aggvegyateDkt. No. 392.
Plaintiffs propose to showggregate damagey paring down the numbef potential class
members based on the Chase spreadsheets and through extrapolation from the 450 sarfae
French Supp. Rep. Tablel8.the alternative, plaintiffs move to bifurcate liability from damages
entirely. Because the practice of extréging damages is questionable, the court bifurcates the
common liability issue from any damages calculations.

1. Legal Standard

A district court has “broad discretion” in deciding whether to order sepic@tunder Rule
42(b)?® Zivkovic v. S. Cal. Edison G&02 F.3d 1080, 1088 (9th Cir. 2002).“Factors to be
considered when determining whether to bifurcate a trial include: avoidingljpej separability of
the issues, convenience, judicial economy, and reducing risk of confudaies v. United Pasd
Service 204 F.R.D. 440, 448 (N.GBCal. 2001).

In this case, the common issue of whether there was inflation of appraisalsggregate
basis as a result of an agreement between WMB and &&pa&able, and bifurcatiaf it from the
eligibility anddamages questionll promote judicial economy, convenience, and avoid prejudi

to EA.

26 «“For convenience, to avoid prejudice, or to expedite and economize, the court may order a
separate trial of one or more separate issues, claims, crossclaims, conmgearidiirdparty
claims. When ordering a separate trial, the court must preserve any federal aigiry trial.” Fed.
R. Civ. P. 42(b).
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2. The Issue ofWhether There Was Inflation of Appraisals on an Aggregate
Basis as a Result of an Agreement Between WMB and EASeparable From
Damages

As discussed uh regard to the motion to decertify, plaintiffs’ praaffinflation of
appraisals on an aggregate basis as a result of an agreement between WMBrarsd lBAthrough
common evidence and predominates over the individual issues. This proof does noargquire
individualized inquiries and applies to all class memi&esalsoDkt. No. 249 (Cert. Order) at 5.
EA agrees, and statedthe hearinghat“defendant would never contend that the core issue of
conspiracy is not something that makes sense tarsty iecause it could completely eradicate thg
case.” Dkt. No. 429, Hearing Tr. at 75:12-15.

The remaining questions are individualeeeipt of a WMB loanRESPA status, payment o}
the appraisal fee, and the amount of the appraisal fee. A fact findersveer dihe common
guestion without delving into any individual questions, and vice versa. Although plaintiffs mus
secure favorable answers on both the individual and common questions to recover, the facts

evidence needed are separable.

3. Bifurcation Will Promote Judicial Economy and @nvenience, andAvoid
Extrapolation of Damagesand Prejudice to EA

Bifurcation of the common question from the individual questions appears to be the be
solution to preserving EA’sright to litigate individual defeses ® RESPA; Dkt. No. 4063 at 8
and avoid the extrapolation of damages.

It is clear that EA must have the opportunity to challenge a putative class raeRIBSPA
status, but, as described above, the court does not find that the RESPA inquiry willipagelo
over the common questiolt is less clear whether plaintift®uld rely on extrapolatioto determine
aggregate damagésaggregate damages were made part of the initial liability phase

“Because the Rules Enabling Act forbids interpreting Rule 23 to abridgegemiamodify
any substantive right, a class cannot be certified on the premise that ghdadgf will not be
entitled to litigate its statutory defenses to individual clairdgal-Mart Stores, Inc. v. Duked31
S. Ct. 2541, 2561 (201{nternal citation and quotation marks omitted).

As explained irUnited States v. City of New York

ORDER
Case N. 8CV-00868RMW .30.
LRM

A1

—r

and




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o 0N WwN B O

WakMart’s rejection of ‘Trial by Formula’ means that the underlying
substantive law determines whether individual proceedings are required; a
litigant maynot convert an individual question into a common question by
concocting a method of classwide proof that subverts rights created by the
underlying substantive law. When determining whether a question is
common to the class, the court must look to the tyidg substantive law

to determine whether the proposed method of classwide proof prevents the
party opposing class certification from asserting its substantive rights.

07-CN-2067(NGG) (RLM), 2011 WL 3174084 (E.D.N.Y. July 8, 2011). The question is foee
whether plaintiffs’ method of calculating aggregate damages would deprive EAsabstantive
rights.

EA argues thato award damages in the aggregate would deprive it of its substantive rig
because RESPA status must be determined on dygasese basis. Dkt. No. 406-3 at 10, citing
Martin v. Litton Loan Servicing L2014 WL 977507, at *8 (E.D. Cal. Mar. 12, 2014) ahdrns
v. Sundance Propertie826 F.2d 1417, 1419 (9th Cir. 1984). Plaintiffs argue that because they
using common evidence to show RESPA status (i.e., the Chase spreadsheets) anchkas pay
(i.e. the extrapolation|EA would have the opportunity mntesthe aggregate damages claimed
without the need for individual inquiry.

As noted by Judge Alsup prior Bukes “[t]h e extent to which fluid recovery [or
extrapolation] can be obtained ititegated class action on an aggregate basis rather than by tall
up individual claims (even if on a formulaic basis using a computerized datababeghaspoint
of contention ér decades.Gutierrez v. Wells Fargo & CpC 07-05923 WHA, 2009 WL 1247040
*3 (N.D. Cal. May 5, 2009) (emphasis in original). More recently, the Ninth Circugdstis]ince
DukesandComcast® were issued, circuit courts including this one have comsigteeld that
statistical sampling and representative testimony are acceptable waysnardetability so long
as the use of these techniques is not expanded into the realm of dadiagase’z v. Allstate Ins.
Co, No. 12-56112, 2014 WL 4338841 (9th Cir. Sept. 3, 2014). It thus appears that using the 4

sample loans to extrapolate or estimate the total amount of damages the class iscemtéiedin

2" The court previously determined that only a person who paid the appraisal fee hag standi
collect damages under RESPA. Dkt. No. 209 at 8 (“To have standing to bring a RESRAeach
class member must have been charged feetlementservice involved in the [RESPA] violation.’
12 U.S.C. § 2607(d)(2).

28 Comcast Corp. v. Behrenti33 S. Ct. 1426 (2013).

ORDER
Case N. 8CV-00868RMW .33.
LRM

hts,

are

ying

150




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o 0N WwN B O

afoul of applicable precedent. Separating the common question from the calculatioragéslaviil
avoid this potential problem and will force a “tallying up of individual clain@&utierrezat*3.

In addition to avoiding prejudice to EA, bifurcation promotes judicial econonyngd the
individual damages questions in a single trial with the common question wopdddrgially
confusing, as the question of an agreement to inflate is different from theoquestiigibility.
Separating the individual questions will promote judicial economy and convenieritcs, @dikely
that there will be numerous “mtiials” on specific individual class members. It still appears that
most class members can be identified through use of a claim form. And, to thenexesgary, EA
will have the opportunity to challenge individual class members on each of the individst@biggie
Accordingly, the motion to bifurcat&bility from damagess GRANTED, because of the
predominance of the common issue of whether there was an agreement to inflasalappra
exchange for the referral of business over the individedlissues of damagdaurther, if EA
prevails on the bifurcated issue there will be no need to determine the individusl issue

4. Plaintiffs May Use the HUD1 Forms in the Claims Period

Plaintiff proposes usg HUD-1 formsobtained from Chasa&tter liabiity has been
determinedor requesting the HUR-form from the putative class membay be submitted with
their verified claimsDkt. No. 392 at 5 n.4. EAbjects because plaintiffs dribt securéhe HUD-1
forms before the close of discovery. The coult alow plaintiffs to use the HUEL forms from
both sources during tldkamagephase. From the papers, the best the court can conclude is that
plaintiffs and Chase attempted to use discovery other than the expensive gathécmgying of

theHUD-1 forms, but that plan ultimately did not woigeeDkt. No. 359.It appears that plaintiffs

and Chase worked throughout the discovery period to find a workable solution, and it was only at

the last moment before discovery closed that plaintiffs were more or lesd fonc®ve to compel
the production of the HUD-1 formKl. at 2. Plaintiffsdid seekto compel the production of the

Chase HUDB1 forms before the close of discoveviien it became clear that they were not going to
obtain the forms voluntarilyyd. The court previously warned when it extended the deadline for
discovery of the forms from Chase until December 22, 2013 8pdrs will have to make his casp
with whatever information he can obtain by December 22, 2@K3. No. 350 at 2. However, sincg
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the case has now been bifurcated and plaintiffs appear to have acted in good faiéhraagistrate
judge ordered production of the forms, the court will allow plaintiffs to obtain and ukddhe
acquiredHUD-1 forms in the damages phase.

E. Defendant'sMotion to Strike

Pursuant to the court’s scheduling order, Dkt. No. 350, plaintiffs served their opening &
reportson January 31, 2014. EA chose not to serve any opening reports. Plaintiffs then serveq
“supplemental” expert reports on May 14, 2014, the date listed in the scheduling order fifspla
“Supplemental and Rebal Expert Reports.” EAhen served their Rebuttal Expert Reports on Ju
6, 2014 in accordance witthe scheduling order.

EA now movedo strike all or parts of plaintiffs’ugpplemental reports as allegedly includin
materials that were available when plaintiffs served their opening sepitt. No. 388EA argues
that including material previously available at the time of the opening repard$ a proper basis
for supplementation.

Plaintiffs argue that their supplemental reports were served on the despaiaieed in the
court’s scheduling order, and therefore are timely regardless of theentodiioreover, plaintiffs
point out that some of the material in the sup@etal reports is based on Chase spreadsheets ti
plaintiffs could not decode until May 3, 2014, only eleven days prior to the supplémenta
deadlinePlaintiffs also argue that EA is not prejudiced by the supplemental reportsbdea still
had an additional three weeks to review plaintiffs’ supplemental reports befaredbeir own
rebuttals.

Overall, the court agrees with EA that the supplemental reports were en@gause they
included materials available at the time of the opening expgmsttee The court’'s scheduling order
did not intend to provide plaintiffs with two dates to serve opening expert reports. Batfend
strategic choice not to serve opening repdidsnot entitleplaintiffs with the chance to bolster their
expert case thrgl supplemental reports containing analyses that should have been produced
earlier. However, EA has not shown that it was prejudiced by all of the suppétioenas
discussed in more detail below. The court therefore GRANTS IN PART ANDIBEMN PART
defendant’s motion to strike.
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1. Legal Sandard for Supplementation
Federal Rule of Civil Procedure 26(e) provides that a party’s expert repmstdm

supplemented “if the party learns that in some material respect the disclosespanse is
incomplete or incorrect, and if the additional or corrective information has not gbdreen made
known to the other parties during the discovery process or in writing.” Fed. R. Civ. P. 26(e)
“Supplementation under the Rules means correcting inaccuracies, grthiinnterstices of an
incomplete report based on information that was not available at the time of thelisdiesure.”
Keener v. United State$81 F.R.D. 639, 640 (D. Mont. 1998).

“If a party fails to provide information or identify a witness as required g RR6(e)],the
party is not allowed to use that information or witness to supply evidence on a motionah@, he
or at a trial, unless the failure was substantially justified or is harfhfess. R. Civ. P. 37(c)(1).

Thefactors for thecourt to consider when determining whether a violation of the expert
discoveryrules was harmless, includg) prejudice or surprise to the party against whom the
evidence is offered; (2) the ability of that party to cure the prejudice; (3kdtiadod of disruption
of the trial; and (4) bad faith or willfulness involved in not disclosing the evidSsmeDavid v.
Caterpillar, Inc, 324 F.3d 851, 857 (7th Cir. 2008panard Toys, Ltd. v. Novelty, In&75 Fed.
Appx. 705, 713 (9th Cir. 2010Jransbay Auto Service, Inc. v. Chevron U.S.A., Mo. 09¢v-
04932 SI, 2010 WL 4591596 (N.D. Cal. Nov. 3, 2010).

Plaintiffs do not seriously argue that the inclusion of previously available iafamminto
the supplemental reports was substantially justifi@ddBes not seriously argue any bad faith or
willfulness in not disclosing the supplemental opinions earlier.

2. RetrospectiveAppraisal ReviewReports

After plaintiffs’ supplemental report deadline passed, the plaintiffs produeed fi
retrospective appraisetview reports on properties that were not previodsglosed. The five
reports were all complete before the January 31, 2014 deadline for opening Ripontists’

respond that the appraisal reviews were sent to EA “in response to a largerrgliseguest from

Defendants for data underlying each Expert’s reports” e’ data from those appraisal reviews

had already been incorporated into Dr. Fremalimd Frank Gregoire’s Supplemental Reports whi¢
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was|[sic] tendered in a timely manner.” Dkt. N#09-5 at 9. Thémelinessof the retrospective
appraisal review reports therefore depends osulffeciency of the supplementation of theench
and Gregoire reports.

As discussed below, the court finds that EA is not prejudiced by the substitution of the
loans, because it actually reduced plaintiffs’ damages calculations. Thetiveetrospective
appraisal reviews arise out of the 21 substitute loans, and were required to be preduced a
information that Mr. Gregoire and Dr. French relied on in their supplemental replogtefore, the
court DENIES the motion to strike the retrospective appraisal review reports

3. Ms. Molitor-Gennrich

Dawn Molitor-Gennrich is a purported expert on appraisals. Libeu Decl. Ex. 1pMRE&p.,
Dkt. No. 385-12, at 1. Ms. Molitor-Gennrich was retained by plaintiffs to discuss thiemskap
between EA and WMB and its tendency to produce inflated appraisals, and “to aedeffer an
opinion regarding the conclusions of” Danny Wiley, another purported appraisatt k@ 1-
2.2 With respect to Mr. Wiley, Ms. MoliteGennrich “agree[s]” with his summary conclusidah.
at 49.

Ms. Molitor-Gennrichs supplemental report “provide[s] additional fdatsed examples,
details, and citations for opinions and conclusiomsde in my original expert report, dated
January 31, 2014.” Libeu Decl. Ex. 6, Molitor Supp. Rep., Dkt. No. 385-12, at 4. Ms. Molitor-
Gennrich also “offer[s]” certain opinion of Mr. Wiley “as [her] owid’ at 70. She then “adopt[s]
as [her] own the summary conclusion presented by Mr. Wildyat 73.

EA argues that the inclusion of additional supporting documents is improper because 4§
documents (except one) were available to Ms. Molitor-Gennrich at the time afigieal report.

EA also argueshiat Ms. MolitorGennrich used her supplemental report to adopt the
opinions of Mr. Wiley. EA alleges this is improper because her “adoption” of MryWitginions
“was a direct result of EA’s criticism of Plaintiffs’ refusal to produce Miléyfor deposition to

defend his own work.” Dkt. No. 385-9 at 15.

29 Danny Wiley was used by plaintiffs as an expert at the clasficzion stage, but plaintiffs have
elected not to have Mr. Wiley testify at trial. Dkt. Nos. 221, 239 (Wiley Repditsu Ex. 30,
Dkt. No. 38517 at 2 (email stating plaintiffs will not use Mr. Wiley at trial).
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Plaintiffs respond that Ms. Molitor-Gennrich’s supplemental report is pbriemtsistent
with her opening report, and only adds additional clarity and support for her originnspi
Plaintiffs doconcede that the additional information Ms. Molitor-Gennrich cited was previously
available. Dkt. No. 409-5 at 11.

EA argues generally that is was prejudiced by plaintiffs’ supplementatsdpecause
“Defendants had no time to address the new opinions in their rebuttal reports” and tlse report
“fundamentally revis[ed] their expert case.” Dkt. No. 385-9 at 23. The court doesreetthgt Ms.
Molitor-Gennrich “fundamentally revised” her expert report by either includingiadditexamples
or confirmingthat she agreed with Mr. Wiley’s opinions. However, plaintiffs failed to presgnt a
justification for Ms. MolitorGennrich’s supplementation. Plaintiffs have the burden of showing
their failure to comply with Rule 26(e) (i.e. failing to file a proper supplemeapairt, and instead
filing a second opening report), was substantially justified or harn8es3.orres v. City of Los
Angeles548 F.3d 1197, 1213 (9th Cir. 2008). Here, plaintiffs have not shown any substantial
justification for Ms. Molibr-Gennrich’s supplemental expert report, and must rely on her origin
report, which supposedly contains the same substantive opinions. Accordingly, the moti&a to
is GRANTED as to Ms. MoliteGennrich’s supplemental expert report.

4. Mr. Gregoire

Francois Gregoire is another purported expert on appraisals. Libeu Decl. Ex. 2r&regoi
Rep., Dkt. No. 385-12, at 1. Mr. Gregoire’s opening expert report detailed his method aigeled
“‘competent and qualified expert review appraisers” based on “the minimum requséspacified
by Mr. Wiley. Id. at 12. Mr. Gregoire concurred with Mr. Wiley's qualification requirements, an
also eliminated appraisers that miglate a conflict of intereslkd. Mr. Gregoire alsalevelopedc
plan for having the appraisers conduct retrospective reviews, based on Mis\ptilelyExpert
Report.ld. at 13. Mr. Gregoire’s supplemental report states that “| understand that Mr.i8\tlety
a testifying expert at trial, and therefore | will not be relying on his repdhis supplemental
report,” but that Mr. Gregoire’s opinions on the minimum requirements of his retrvgpect

appraisal surveys remain the same. Libeu Decl. Ex. 7, Gregoire Supp. Rep., Dkt. No. 385312
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EA characterizes Mr. Gregoire’s supplemental repodraabrupt change in course, but
acknowledges that Mr. Gregoire offers a “substantively identical revaawefwork agMr.
Wiley].” Dkt. No. 385-9 at 16.

EA alsoargues that Mr. Gregoirefsew“service type” analysis is improper because it is
based on the July 2013 Chase spreadsheet and therefore was available at thaeiogeoirg
reports.

EA’s next complaint is that Mr. Gregoire’s supplemental report includes 2aisgis that

were not used in his original report. At the time of the opening reports, the 450 Saaupde L

included at least 21 loans that were not actually funded by WMB. Gregoire Supp. RepA at 6. B

argues that “Mr. Gregoire could have avoided mistakenly including these taappraisals in
the sample if he had properly preparedHis initial report by reviewing publicly available
mortgage deeds beforehand.” Dkt. No. 385-9 at 17-18.

Plaintiffs’ respond that Mr. Gregoire’s substitution of the 21 appraisals \yased because

Chase failed to provide the WMB loan files in a timely manner. Dkt. No. 409-5 at 14.fRainti

were in the process of confirming the WMB loan status of%0l sample loans, but could not obtajin

confirmation for 21 of the loans by the January 31, 2014 deattingll 21 of the substitute loans
“either hadno review at all or the review they had didn’t meet the thresholds to be inflated” an
therefore actually reduced the aggregate inflation analysis calcujaizd BrenchSeelibeu Decl.
Ex. 9, French Supp. Rep., Dkt. No. 385-13, at § 11; Braun Decl. Ex. G, French Dep., Dkt. No
6, at 98:21-99:1°

The court finds that plaintiffs’ substitution of the 21 loans into the sample was botlessir
and substantially justified. It was harmless because it actually redwecaddhegate inflation
calculationswhich is part othe key liability issue. It was substantially justified because plaintiff
believed that the Chase information was reliable on the issue of loan funding up until thieodep
of Mr. Nagamastu, and plaintiffs began searching for public records to confirm dbas sthortly
thereafter. Dkt. No. 409-5 at 19. The service type analysis, on the other hand, was natialypstg

justified because it was based on the July 2013 spreadsheet which plaintiffshexperdre than

% The five new retrospective appraisaviews were related to the 21 substitute loans.
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enough time to analyze prior to the January 31, 2014 opening reports. Finally, Mr. &segoir
adoption of Mr. Wiley’'s methods is harmless but not substantially justified, @assded with regard
to Ms. Molitor-Gennrich. The explanation of Mr. Wiley’'s methods containédrirGregoire’s
openingreport is sufficient. Accordingly, the court GRANTS IN PART AND DEISIEN PART
the motion to strike the supplemental report of Mr. Gregoire. The portions of the supjgleme
report based on “service type” and adoption of Mr. Wiley&thods are stricketthe portions of the
supplemental report based on the 21 substitute loans astiok¢n
5. Ms. Ghiglieri

Catherine Ghiglieri is a purported expert on “the manner in which banks maRkdsdsi”
Libeu Decl. Ex. 3, Ghiglieri Rep., Dkt. No. 385-12, at 2. Ms. Ghiglieri was retained to “opite 0
manner in which bank examiners determine if a loan is subject to [RESBAYS. Ghiglieri’s
opening report is limited to the conclusions that if a loan file includes a HUD-1 foother
RESPA disclosures, it is presumptively a RESPA-qualifying loan, andanatd plaintiffs’ loans
were subject to RESPAd. at 1214. Ms. Ghiglieri did not attempt to estimate the number of clag
members, or specific class members beyond named plaintiffs, who had RESPArqubkddps.

In her supplemental report, Ms. Ghiglieri presents two methods of determinicly arhi
how many class members have RESRAlifying loans. First, Ms. Ghiglieri reviewed the 450
sample loans and extrapolated the proportion of RESPA loans from the sample f@nbin. ter
apply to the entire population of loans. Second, Ms. Ghiglieri used the Chase spreaastheet
codes to group loans by type and opine on whether certain loan types were RE 54 guaot.
EA moves to strike only the former analysis. Libeu Decl. Ex. 8, Ghiglieri Sugp, Bkt. No. 385-
13 at 4-6.

EA argues that Ms. Ghiglieri'analysisof the 450 sample loans is clearly improper becau
other experts (Mr. Gregoire and Dr. French) analyzed the sanapig ilo their opening reporis.

Plaintiffs’ respond that Ms. Ghiglieri’s analysis of the 450 sample loassielayed by the
Chase spreadsheedkt. No. 409-5 at 18 n.10. The court does not find this persuasive becauss

Ghiglieri’s review of the 450 sample loans is not based on the Chase spreaddkeatthough she|

31 Defendaris arguments about the merits of MBhiglieri's analysis are more properly addresseq
in aDaubertmotion.
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does include this information in her analySgseGhiglieri Supp. Rep. at App. D-H (columns
“Chase Spreadsheet” and “Data in Lo_Type field of JPMChase_WaMu_000003"). Miefshi
“directed Plaintiffs’ counsel to pull the loan files and to record information from thoadilea into
the columns shown in Appendices D to kI’ at 4. There is no mention in her supplemental repq
that any information from the Chase spreadsheets was used to evaluate thedREG & the 450
sample loans.

Plaintiffs also argue thatls. Ghiglieri’sreview of the sample loans is “consistent with her
earlier opinions of how bank examiners would determine the existence of a RI6S&¥ad loan.”
Dkt. No. 409-5 at 18 n.10. The court also finds this unpersuasive because Ms. Ghiglieri’s
supplemental report goes well beydhdreview suggested in her opening report, which seemed
consist onlyof checking for RESPA documents, not reviewing other information in the loan file

The court GRANTS the motion to strike the supplemental report of Ms. Ghiglirithe
review of the 450 sample loans only, as specified in EA’s motion. The entirely view & the
sample loans, already produced at the time of the opening reports, was not suipgtestifigid and
was not harmless to EA’s preparation of their rebuttal reports or deposition of M#efshi

6. Dr. French

Dr. GaryFrench, a purported economics expert, was tasked with determining the
“prevalence of EA appraisal inflation and to calculate elaisie damages.” Libeu Decl. Ex. 4,
French Rep., Dkt. No. 385-12, at 1 4. Dr. French’s opening report calculates aggregjade ifid
classwide damages. Dr. French extrapolates the number of WilM&ed loans from the 450
sample loans. French Rep. 11 17, 25. Dr. French’s supplemental report updates hisarhlyses
reviews the Chase spreadsheets as an alternate method of calculatingdeaksmages. Libeu
Decl. Ex. 9, French Supp. Rep., Dkt. No. 385-13, p.3 1 5.

EA argues that Dr. French’s updated liability analysis “is a thinly veiledhattéo correct
the same sampling mistakes made by Mr. Gregoire” regarding the 21 subsangeDkt. No. 385-
9 at 19. EA argues that Dr. French’s updated damages analysis is fauiy $ante reason, and
because he makes a calculation to excludeRBSPA loans, based on Ms. Ghiglieri’s
supplemental report. French Supp. Rep. {1 14, 17-21. EA also argues that Dr. French’s new
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damages analysis, which identifies specific class members that refterded loans, is improper
because it was based on the July 2013 Chase spreadsheets. Finally, EA arguesréhattDr. F

improperly included the “service type” opinions of Mr. Gregoire into his suppleineort.

French Supp. Rep. 1 26. EA does not move to strike Dr. French’s “MTM Sent to ML originatign

methodology.” Dkt. No. 385-9 at 21.

Plaintiffs respond that Dr. French relied on information in the later Chaselspesds that
had to be decoded. Dkt. No. 409-5 at2@s uncleawhether the service type information was
included in the later spreadsheets. Dr. French’s supplemental reports omgeeseiMPC000000,
the July 2013 spreadsheet, as relevant to the service type analysis. French SuppfR8g2ét i

EA also arguedhiat Dr. French required the RESPA-status information to perform his
service type analysifd. This is somewhat misleading, however, because Dr. French actually
testified that he needed the RESPA information to arritieeafinal damage numbensot to
perform the service type analysis. French Dep. at 223:22-23, 224:22RRon8iffs further argue
that because Dr. French relied on the reports provided by Ms. Ghiglieri andédnoif@r he had to
update his own report in response to their updates.

As discussed above, the court is satisfied that the substitution of the 21 loans was
substantially justified. Dr. French’s analysis based on RESPésstadwever, is based entirely on
Ms. Ghiglieri’s review of the 450 sample loans, and therefore musttiken. The court has also
already addressed the service type analysis done by Mr. Gregoire. Firaltjentification of
specific classnember loans based only on the July 2013 spreadsheets is not substantially jus
and is struck. The court GRANTS IN BPART AND DENIES IN PART the motion to strike Dr.
French’s supplemental expert report, denying as to the 21 substitute loans and gsatd the
remainder of the motion.

7. Dr. Courchane

Dr. Marsha Courchane, another purported economics expert, compares of EAWMB
appraisals to median house prices and to retrospective automated valuation ‘TAYHS)(

Libeu Decl. Ex. 5, Courchane Rep., Dkt. No. 385-12, at 1 14. Dr. Courchane’s supplemental 1
includes the same comparisons, but restricts her analysis to loans funded by Véd Brbtse
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both the July 2013 spreadsheet and the later Chase spreadsheets. Libeu Decl. Ex. 10, Courg
Supp. Rep., Dkt. No. 385-13, at 6, n.3 (referring to both JPMC000000 and
JPMChase_WaMu_000003 and MTM_SEND_TO_ N#ld).

Dr. Courchane’s supplementabport states her analysssdependent on the late Chase
spreadsheets. Dkt. No. 409-5 at Bbwever,Dr. Courchane admitted at her deposition that her
report was only based on the July 2013 spreadsheet and the October 7, 2013 deposition of G
Mr. Jei Nagamatsu. Dkt. No. 416-6 at 7, citing Supp. Libeu Decl. Ex. 15, Courchane Dep. at 3
18, 226:11-227:6 (confirming that Dr. Courchane’s only basis was the transcript of Mr.
Nagamatsu’s deposition and the July 2013 spreadsheet). Both of these dogwereatzmilable to
Dr. Courchane at the time of her opening report.

As discussed above, the supplemental analysis based solely on review of the July 201
spreadsheet, even in combination with Mr. Nagamatsu’s depgs#inat substantially justified.

The court GRANTS the motion to strike as to Dr. Courchane’s supplemental report.
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Dated: Septembel 6, 2014

ORDER
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For the reasons stated above, the court:

lll. ORDER

On defendant’s motion for summary judgment, the court GRANTS the motion a
plaintiff Sidney Scholl, and otherwise DENIES the motion.

On plaintiffs’ motion for summary judgment on affirmative defenses, the court
GRANTS as to defensel, 2, and 4; and DENIES as to defense 3.

On plaintiffs’ motion to bifurcate, the court GRANTS IN PART and lméies the

guestion of whether EA appraisals were inflated in the aggregate as afesult

agreement between WMB and EA from any class member eligibility or damages$

guestions.

On defendant’s motion to decertify the class, the court DENIES the motion.
Ondefendant’s motion to strike, the court GRANTS the motion to strike as to: th
supplemental report of Dr. Courchane, the supplemental report of Ms. Molitor-
Gennrich, and the supplemental report of Ms. Ghiglieri; DENIES the motion to g
the retrospectie appraisal reports; GRANTS the motion to strike the supplement|
report of Mr. Gregoire regarding “service type” and adoption of Mr. Wiley'thatk
DENIES the motion to strike the supplemental report of Mr. Gregoire as to chan
based on the 21 supplental loans; DENIES the motion to strike the supplement
report of Dr. French as to changes based on the 21 supplemental loans, and G

the motion as to the remainder of the supplemental report.

fmatamingz

Ronald M. Whyte
United States District Judge
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