Hajro et al v. Unit

United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

§

bd States Citizenship and Immigration Services et al Doc. 1

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

MIRSAD HAJRO aml JAMES R. MAYOX, ) Case No.: 08-1350-PSG

)

Plaintiffs, ) ORDER GRANTING-IN-PART
V. ) PLAINTIFFS' MOTION FOR

) ATTORNEYS' FEES AND COSTS
UNITED STATES CITIZENSHIP AND )
IMMIGRATION SERVICES; T. DIANE )  (Re: Docket No. 93)
CEJKA, Director, Natioal Records Center; )
ROSEMARY MELVILLE, District Director of )
San Francisco; JANET NAPOLITANO, )

Secretary, Department of Homeland Security)
ERIC HOLDER, Attorney General, Departmeht
of Justice, )

Defendants. )
)

Plaintiff Mirsad Hajro (“Hajo”) and Plaintiff James R. Mack (“Mayock”) (collectively
“Plaintiffs”) seek recovery of attorneys’ fees and costs from Defendant United States Citizens
and Immigration Services (“USCIS”), T. Dianejkse (“Cejka”), Rosemary Melville (“Melville”),
and Janet Napolitano (“Napolitano”) (collectively “Defendants”), pursuant to the Freedom of
Information Act (“FOIA” or “the Act”), 5 U.S.C8 552(a)(4)(E). Having considered the parties’

papers and oral arguments, the t@&iRANTS-IN-PART Plaintiffs’ motion.
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. BACKGROUND

The long history of this case is detailadhe court’s Octolrel2, 2011 order denying-in-
part and granting-in-part the partiesbss-motions for summary judgmeéntn this order, the court
repeats only those facts relev#o the pending request.

In November 2007, Hajro filed a FOIA requesth the USCIS’s National Records Center
to obtain a copy of his alien registion file after his application faaturalization was rejected on
the grounds that he had providetsétestimony. Hajro sought exptai processing of his request]
pursuant to USCIS’s system pifioritizing FOIA requests. 12007, USCIS implemented a three-
track system for processing FOIA requests: “Tratkor simple requests, “Track 2” for complex
inquiries requiring additinal time, and “Track 3” for expedderocessing for individuals subject
to removal proceedings and scheduled for a hearing before an immigratioA jticge’s
expedited processing request was denied; USIEl 8ot provide him with its decision or his
records until March 2008.

Mayock was the plaintiff in a 1992 suit resndiiin a settlement agreement (“Settlement
Agreement”) with the Immigration and Naturalization Service (“IN$&parding its pattern and
practice of violating various provisions of FOIA. He sued in His as an immigration attorney
who made FOIA requests to INS to obtain hisrdls’ alien registration files. Following the

Settlement Agreement, Mayock continued, at timesjdake FOIA requests fdnis clients. As in

! SeeHajro v. U.S. Citizenship & Immigration Ser832 F. Supp. 2d 1095, 1100-03 (N.D. Cal.
2011).

2 SeeSpecial FOIA Processing Trabbr Individuals Appearing Before an Immigration Judge, 72
Fed. Reg. 9017-01 (Feb. 28, 2007).

% INS no longer exists as a separate governmgaincy. Its duties were transferred to the
Department of Homeland Security and spétween USCIS, U.S. Immigration and Customs
Enforcement, and U.S. Customs and Border Patrol.
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the case with Hajro, USCIS failed provide its decisions to Mack within the limits set under
FOIA.

In March 2008, Mayock and Hajro filed suitaagst USCIS, Cejka, Melville, Napolitano,
and Eric Holder in this court, seeking daeltory and injunctive hef under FOIA and the
Administrative Procedure Act (“APA”), 5 U.S.C. 8§ 553, 702, 704, and 706. The parties each
moved for summary judgment on the nine claintuight in the suit and this court proceeded to
rule? Plaintiffs prevailed on ght of their nine claims:

Q) “Track 3” of USCIS’s multi-track day violated the Settlement Agreement;

(2) USCIS’s denial of Hajro’s request forpedited processing violated the Settlement
Agreement;

3) The timing of USCIS’s rgmnse to Hajro with the requestmaterial violated FOIA
Section 552(a)(6)(A) ah6 C.F.R. § 5.6(b);

(4) USCIS’s failure to notify Hajro of th“unusual circumstances” preventing USCIS
from processing his FOIA request wittiime 20-day statutory limit violated 6
C.F.R. 8 5.5(c)(2);

(5) USCIS had a pattern or practice of faglito comply with the timing requirements
set forth by FOIA Sections 552(a)(6)(A), (B), (C);

(6) USCIS unlawfully withheld the infornian requested by Hajro in violation of
FOIA Section 55kt segand 555(b);

(7) USCIS’s withholding of nonexempt matdrviolated Hajras due process rights
because of the consequential interferenitk s ability to adequately appeal his
naturalizatiordenial; and

(8) USCIS’s adoption of the “Track 3” ppoy without notice and comment rulemaking
procedure violated Section 553 of the APA.

Holder prevailed on his summary judgment raotiand all claims against him were dismissed.

The motions of Napolitano, Cejka, and Melvilleregranted as to Plaintiffs’ FOIA claifis.

* SeeHajro, 832 F. Supp. 2d at 1099-1100.
>1d.

°1d.
3
Case No.: 08-1350
ORDER GRANTING-IN-PART PLAINTIFFSMOTION FOR ATTORNEYS’ FEES




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

USCIS was granted summary judgmhéor Plaintiffs’ ninth clam that the “Track 3” policy
violated the Fifth Amendmemjuarantee of equal protection.

The court later issued a permanent injuncti@ndating that Defendants comply with their
obligations under FOIA, specifically 5 U.S.C582(a)(6), and underéhSettlement Agreemeht.
Defendants have appealed to the Ninth CirCaitirt of Appeals, where the case is currently
pending. While awaiting the Ninth Circuit’'s dsin, Plaintiffs’ counsel has moved to recover
attorneys’ fees for his repsentation in this court.

[I. LEGAL STANDARDS

FOIA authorizes the court to “assess agdimstUnited States reasdie attorney fees and
other litigation costs reasonablycurred in any case under thecion in which the complainant
has substantially prevailed.”An award of fees is not mandatainder the Act; it lies within the
discretion of the couff To determine whether a fee awardropriate, the court must consider
whether plaintiffs are both eligible for and entitled to recovérplaintiffs are eligible if they have
substantially prevailed on their aut, which generally requires that they show two criteria have
been met: (1) “filing of the FOIA action was nesary to obtain the information sought” and (2)
“the action had a ‘substantial causative effect’ on the ultimesteipt of that information™®

Assuming plaintiffs have met the thresholdélility requirement, the court must then
determine whether they are entitkedfees. The court evaluates fdactors: (1) “the public benefit

from disclosure”; (2) “any commercial benefit teetplaintiff resulting frondisclosure”; (3) “the

1d.

8 SeeDocket No. 87.

®5U.S.C. § 552(a)(4)(E).

9See Long v. U.S. IRS32 F.2d 1309, 1313 (9th Cir. 1991).
1 Seeid.

121d. (internal citations omitted).
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nature of the plaintiff's intest in the disclosetecords”; and (4) “whther the government’s
withholding of the records hatreasonable basis in laW.”The court also may consider
“whatever factors it deems relevant in deteingnvhether an award a@ittorney’s fees is
appropriate.**

If the court finds plaintiffs are both eligiblerfand entitled to fee rewery, plaintiffs must
provide the court with their fegll “for its scrutiny of the reamnableness of (a) the number of
hours expended and (b) the hourly fee clainfddlf both the number of hours and the hourly fee
are reasonable, this lodestar figure enjoys afigtipresumption” that irepresents a reasonable
fee.® The court may, however, “authorize an upwardownward adjustment from the lodestar
figure if certain factors relating the nature and difficulty dhe case overcome [the] strong
presumption.”’

[ll. DISCUSSION
A. Delay of Motion

In their written objection to Plaintiffs’ matn for attorneys’ fees, Defendants argued that
the court should stay the motion pending omteaf their appedb the Ninth Circuit?® At oral
argument, however, Defendants suggested thawvtkey not, in fact, seeking a stay but merely

opposing Plaintiff’'s motion with an argument regagdits timeliness. Plaintiffs responded that

Bd.

14 Church of Scientology v. U.S. Postal SeF0 F.2d 486, 492 (9th Cir. 1983) (internal citations
and quotations omitted).

>Long 932 F.2d at 1313-14.
® Morales v. City of San Rafadl6 F.3d 359, 363 n.8 (9th Cir. 1996).
"Long 932 F.2d at 1314ee also Morale96 F.3d at 363-64.

18 SeeDocket No. 99.
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their inability to collect post-judgment interesitil the court issued a decision on their motion
would be injurious, especially in light ¢ie amount of time an appeal could take.

The court must confess that in light of thaiatements at the hearing, Defendants’ presen
position is not entirely clear. Bunderstanding that Defendairisany event believe Plaintiffs’
request is premature, the courglmes by noting it “has broad dis¢i@n to stay proceedings as an
incident to its power to control its own dockét."Defendants have argugtht staying Plaintiffs’
motion is a proper exercise of tldascretion in light of the intests of judicial economy to avoid
having the court’s fee ordeendered moot if therder granting Plaintiffs summary judgment is
reversed. Defendants pointKaruk Tribe of California v. U.S. Forest Servimesupport their
position?* In Karuk, the district court granted a stay on fhaintiff's motion for attorneys’ fees in
the interests of judicial economy andateoid overcompensation of the plainfff.

Karuk s distinguishable. Therthe plaintiff had lost or settled all of its claims and had
appealed the claims on which it had [BstHere, Plaintiffs have prailed on all bubne of their
claims. In light of the Plaintiffs’ success indltourt and the potentitdss of post-judgment
interest that would occur absentander regarding attorneys’ fe€she court will not postpone

Plaintiffs’ motion? This case has been delayed enough.

19 SeeDocket No. 100.
20 Clinton v. Jones520 U.S. 681, 707-08 (1997).

2L SeeCase No. Civ. 04-4275(SBA), 2006 WL 228, at *2 (N.D. Cal. Jan. 30, 2006).
Defendants cite two owtf-district casesGGlaxo Group, Ltd. v. Apotex, In@72 F. Supp. 2d 772
(N.D. 1ll. 2003) andLst Westco Corp. v. Sch. Dist. Of Philadelpl@&v A. 91-2727, 1993 WL
117539 (E.D. Pa. Mar. 31, 1991). Although informative, these cases are not binding on the ¢
determination.

?21d.
21d.
24 See Perkins v. Standard Oil 487 F.2d 672, 676 (9th Cir. 1973).

25 Cf. Rosenfeld v. United Stat@59 F.2d 717, 725 (9th Cir. 1988) (noting interim fee awards
under FOIA should “be available to enaberitorious litigation to continue”).
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B. Applicability of 5 U.S.C. § 552(a)(4)(E)
Before determining Plaintiffs’ eligibility or eéilement to fees, the court must first address
to which of Plaintiffs’ claims Section 552(a)(&) applies. As ned previously, Section
552(a)(4)(E) provides:
The court may assess against the United Staéess®nable attorney fees and other litigatiof
costs reasonably incurredamy case under this sectionvitnich the complainant has
substantially prevailed.
The issue before the court is the breadth optivase “any case under tisisction.” Plaintiffs

understandably seek a broad interpretation opttiase, to include “anyOIA action whether the

claim is based on FOIA, the APA, the Constitutior, Wolation of a settlement agreement, or any

other legal tool used improve FOIA processing?® Defendants, just as understandably, argue for

a narrow interpretation, to allow attorneys’ feeg/amhere plaintiffs have obtained a court order
“requiring disclosure of agenagcords improperly withheld:* The court divides the claims into
three groups: (1) Claims Three, Four, Five, ang 8hich are direct causes of action under FOIA
(2) Claims One and Two, which concern violatiafishe Settlement Agreement; and (3) Claims
Seven, Eight, and Nine, which concern Hajro’s graeess rights, and whether Defendants’ polic
violated the APA or th&qual Protection Clause.

1. Claims Three, Four, Five, and Six

To the extent that Plaintiffs’ claimesured access to documents Defendants otherwise
withheld, both the statute and the case $apport application dBection 552(a)(4)(Ef Causes of

action may also arise under FOIA for an agéenpattern and practiaaf violating the Act’s

26 Docket No. 106 at 4.
2" Docket No. 105 at 4.

8 See, e.glong 932 F.2d at 1314 (seeking records from the IRifen v. Dep’t of Defense
Case No. C 06-02812 JW, 2012 WL 3686747, at *D(NCal. Aug. 21, 2012) (seeking records
from Department of Defense).
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mandate¥ and for an agency’s undue delapyiding documents to a requesterPlaintiffs’
claims regarding Defendants’ path or practice of violating A@ through untimely responses and
Hajro’s individual claims regardg the delay of Defendants’ prodian, thereforefall within the
umbrella of Section 552(a)(4)(E)‘any case under this section” language. Accordingly, Sectior
552(a)(4)(E) applies to Claim Three (untimedgponse under FOIA to Hajro’s request for
documents); Claim Four (untimely explanatiomder FOIA of Defendants’ decision not to
expedite Hajro’s request); ClaiRive (pattern or practice ofafiating FOIA'’s time limits); and
Claim Six (withholding documents wmiolation of FOIA).

2. Claims One and Two

The applicability of Section 552(a)(4)(E) Rtaintiffs’ claims regarding the Settlement
Agreement requires further discussion. Pl&#mBought from this court a declaration that
Defendants’ policies and procedures for HengdFOIA requests violated the Settlement
Agreement. Obtaining a settlement agreemdrdn a case is brought erd-OIA satisfies the

“substantially prevailed” requiremetitbut that reasoning does not api this case. Here, Hajro

29 See Mayock v. Nelsp838 F.2d 1006, 1007 (9th Cir. 199L)yerman v. Office of Inspector
General 139 Fed. Appx. 942, 944 (10th Cir. 200Bgyne Enterprises, Inc. v. U,837 F.2d 486,
491 (D.C. Cir. 1988)¢ilmore v. U.S. Dept. of Energ$3 F. Supp. 2d 1184, 1186 (N.D. Cal.
1998).

%0 See Gilmore33 F. Supp. 2d at 1187 (finding court hadsdiction to hear case regarding
untimely responses because of substantial support thandgs suggests thain agency’s failure
to comply with the FOIA’s time limits is, by itdga violation of the FQA, and is an improper
withholding of the requested documentsgg also Payne Enterprises, 837 F.2d at 491
(noting courts “have long recognized thagrthmay very well be circumstances in which
prolonged delay in making information avéiea or unacceptably ongus opportunities for
viewing disclosed information geiire judicial intervention”) (ternal citations and quotations
omitted).

31 See Buckhannon Bd. & Care Home, Ind\W.Va. Dep't of Health and Human Re532 U.S.

598, 604 (2001) (noting settlement agreements eatisent decrees s&fii the “substantially
prevailed” requirement under Fair Housing Amesetits Act and Americawith Disabilities Act);
Prison Legal News v. Schwarzenegd#8 F.3d 446, 451 (9th Cir. 2010) (finding same under 43
U.S.C. § 1988)Pavy v. CIA456 F.3d 152, (D.C. Cir. 2006) (finding same under FOIA).
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and Mayock sought to enforce the Settlement Agreement, which is not in and of itself a case
brought under FOIA and therefore not obviouslthin the scope ofection 552(a)(4)(E).

The Ninth Circuit’s opinion ifPrison Legal News v. Schwarzenegigenstructive in
determining the applicabi}i of Section 552(a)(4)(E) to Claims One and Rudlhere, the
plaintiff, a non-profit organizegon producing literature andlaocating for prisoners, had
negotiated a settlement agreement with the defeisdthe California Department of Corrections
and Rehabilitation and various satfficials, regarding the defdants’ practice of censoring
prisoners’ First Amendment afiurteenth Amendment rights.After entering a settlement
agreement, the plaintiff continued to monitor tlefendants’ compliance with the agreement, with
the district court retaining jurisdiction over the disptitélhe plaintiff moved for an award of
attorneys’ fees under 42 U.S.C. § 1983 for its waddnitoring the defendants’ actions, despite ng
having brought an action complaig of noncompliance or obtamg any further judicial action
regarding the substance of the earlier claitns.

The Ninth Circuit held 42 U.S.C. § 1988, fiee provision for actionBrought pursuant to §
1983, permitted attorneys’ fees awards foripanivho monitor compliance with settlement
agreements they obtained in earlier actionshich they substantially prevailéd.The fact that
the plaintiff’'s subsequent monitoring did neat “to any judiciallysanctioned relief” was

irrelevant to the determination — the monitoritsglf was sufficient to authorize a fee awafd.

%2608 F.3d 446 (9th Cir. 2010).
31d. at 448.

% 1d. at 449.

®1d.

%1d. at 452.

371d. (citing Pennsylvania v. Del. Valleyitzens’ Council for Clean Ajr478 U.S. 546, 561
(1986));see also Balla v. Idah®77 F.3d 910, 917-18 (9th Cir. 2012) (reaffirming the holding in
9
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AlthoughPrison Legal Newslealt with 42 U.S.C. § 1983, not FOIA, the reasoning applig
here with equal forc® Mayock prevailed in the earliéitigation with INS by obtaining the
Settlement Agreement. This case was brotmbnhsure Defendants’ compliance with the
Settlement Agreement. Mayock, like the plaintifAnson Legal Newswvas monitoring
Defendants’ compliance, and therefore is pteu to recover attornayfees under FOIA’s
provisions®® That Mayock brought a successful actiofioi@e compliance — unlike the plaintiff in
Prison Legal Newsvho neither brought an action nor aioied further judicial enforceméft- is
merely additional evidence that Mayock is eligible for attorneys’ fedsccordingly, Section
552(a)(4)(E) applies to Claim One (“Track 3" \atgs the Settlement Agreement) and Claim Twa
(Defendants’ response to Hajro \atéd the Settlement Agreement).

3. Claims Seven, Eight and Nine

Plaintiffs argue that because Claims Seven, Eight and Ninelatedreo Defendants’
violation of FOIA, Section 552§#4)(E) equally applies to &ém. Claim Seven involves the
violation of Hajro’s due procesgyhts in his immigration hearing resulting from the delay in
Defendants’ response to his FOIA requestClaim Eight, Plaintiffs successfully argued

Defendants’ Track 3 policy violated the APA‘equirement of notice and comment before

Prison Legal Newshat actions brought to monitor compice are eligible for attorneys’ fees
awards).

3 See Rosenfeld v. United Sta®s9 F.2d 717, 724 (9th Cir. 1988)oting that FOIA’s fee
provision is comparable to thed provision in 42 U.S.C. § 1988ge als®. Rep. 93-854, at169-
72 (1974) (pointing to 42 U.S.C. 88 2000a-3hyl 2000e-5(k) in explaining purpose and functio
of FOIA’s attorney fee provision)Cf. Del. Valley 478 U.S. at 561 (looking to Civil Rights Act to
interpret Clean Air Act’s attorneys’ fees provision).

39 See Prison Legal New808 F.3d at 45Balla, 677 F.3d at 918.
40608 F.3d at 452.

“1 See Balla677 F.3d at 918 (noting plaintiffshe brought motion seeking compliance with
settlement agreement but was denied remaingiteerto attorneys’ fees because of role in
monitoring compliance).
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instituting a new rule. In ClailNine, Plaintiffs did not prevail otheir argument that Defendants’
policy violated the Equal Protecoti Clause. Plaintiffs argue thiie three claims arise out of
Defendants’ violation of FOIA,rad that due process, equal protection, and APA causes of actidg
are merely tools by which to enforce FOIA.

In support of this position, Platffs point to two decisiondvlayock v. IN&ndOregon
Natural Desert Association v. Lock&@he district court itMayock v. INSthe primogenitor of this
case, awarded attorneys’ fagsder Section 552(a)(4)(E) becauts®und INS had violated the
FOIA through its pattern and practice of untimely respoffses.

In the second cas®regon Natural Deserssociation v. Lockehe Ninth Circuit
interpreted the term “any case untias section” in SectioB52(a)(4)(E) to include “a case
challenging the validity of a recation governing the processingF®IA requests” and authorized
an award of attorney fees under that construéfloft issue inLockewas the National Oceanic
and Atmospheric Administration Fighes’ regulation that defineésponsive documents as those
within the administration’s possession and oolrat the time thait received a requeét. In
conjunction with seeking a court order to progluequested documents, the plaintiff also
challenged the validity of the regulation and prevaife@he district court ned that the plaintiff
was eligible for attorneys’ fees under Section 552(a)(4)(E) dabgitbefendants’ claim that the
plaintiff “was not seeking tef available under FOIA, narhe the release of document®.”

Because the plaintiff “was challenging a regulatichich [the court] found violated FOIA,” the

42736 F. Supp. 1561, 1563 (N.D. Cal. 1990).

%3572 F.3d 610, 618 (9th Cir. 2009).

* See id.see alsd5 C.F.R. § 4.5(a) (prior to amendment).
*Locke 572 F.3d at 613.

6 Or. Natural Desert Ass’'n v. Gutierre242 F. Supp. 2d 1096, 1099 (D. Or. 2006) (overruled or
other grounds).
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court reasoned it was “eligible teceive attorney fees under FOIX.”On review, the Ninth
Circuit agreed?®
NeitheMayocknor Locke stand for the proposition that vitilans of other rights — such as
due process, equal protection pootections afforded by the APA — that occur in parallel with
FOIA violations permit an award attorneys’ fees under Section 58¢#)(E). In both cases, the
courts found the defendants’ actionslated the FOIA itself. IMayock INS’s practice and
pattern of delayed responses gield FOIA’s time limit requirements,and inLocke NOAA's
regulation regarding the cut-off dates for docutsmarches violated FOIA’s mandates regarding
turning over all relevant documents withire possession and cositof the agency® Neither
Lockenor Mayock therefore, support Plaintiffs’ expansive interpretation of Section 552(a)(4)(E).
Plaintiffs also point to the ¢pslative history ofSection 552(a)(4)(E) to suggest that their
broad reading is appropriat€ongress added the attorneys’ fees provision to FOIA in 1974 as a
method “crucial to effectuating theiginal congressional intent thatdicial review beavailable to
reverse agency refusals to adhere strictly to the Act's mandat@hé history continues:
Congress has established in the FOIA a natipolicy of disclosure of government
information, and the committee finds it appropriatel desirable, in order to effectuate that
policy, to provide for the assessment of attysi fees against the government where the
plaintiff prevails in FOIA litigatiorr?

In 2007, Congress amended § 552(a)(4)(E) to extegbgkcation to caseshere plaintiffs who

obtain relief through “a voluntary amilateral change iposition by the agency, if [their] claim is

“1d.

*® Locke 572 F.3d at 618.

49 See736 F. Supp. at 1561.

¥ See Or. Natural Desert Ass'n v. Gutierrd29 F. Supp. 2d 1284, 1286 (D. Or. 2006).
LS. Rep. 93-854, at 169-72 (1974).

>2|d.
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not insubstantial®® In so doing, Congress endorsed the “catalyst theory” that permitted recovd
of attorneys’ fees if the agerisychange in position resultedfn only the initiation of litigatiori*
Congress also overturned the Supreme Court’sibecrejecting that thep and holding recovery
was only permissible when piiffs obtained a judicial ater or settlement agreemenit.

The legislative history, to be sure, suppon®bcy of authorizing attorneys’ fees awards

when violations of FOIA occur, most notably @hagencies improperly withhold documents or act

in an “obdurate” mannéf. But nothing in this history suggeshe intrusion oparallel rights, like
due process, resulting from the same set of @stioat violate FOIA — namely, withholding or
delaying the production of documents — sustage®very under Saonh 552(a)(4)(E).

Because Plaintiffs have pradad no case law that supportsithoroad reading of Section
552(a)(4)(E) and because the legislative histangdeno further support to their interpretation, the
court declines Plaintiffs’ inviti@gon to read expansively the mery permissible under Section
552(a)(4)(E). Accordingly, Sectiorb3(a)(4)(E) does not apply to ClairSsven, Eight, or Nine.
C. Eligibility for Attorneys’ Fees

Having determined that § 552(a)(4)(E) appbesy to Claims One through Six, the court
turns now to determining whether Plaintiffs are eligible for attorneys’ fees for these claims.
Plaintiffs argue that because they prevadadheir summary judgment motions on Claims One
through Six, they have substantyafirevailed on the claims andeagligible for attorneys’ fees.

As to Claims One and Two, Defendants argaly that 8 552(a)(4)(Edoes not apply to

causes of action arising under ettlement Agreement. The cbbas addressed and disposed of

53 OPEN Government Act of 2007, Pub.Nlo. 110-175, § 4, 121 Stat. 2524 (2007).
>4 See Church of Scientology v. U.S. Postal S&00 F.2d 486, 492 (9th Cir. 1983).

> See Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep't of Health & Human5=3shJ.S.
598, 605 (2001).

6 SeeS. Rep. 93-854, at 172.
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that argument; monitoring compliance is sufficient to warrant an award of attorney¥” fees.
Because the Plaintiffs prevaileth summary judgment of Claims One and Two, which resulted i
injunctive relief requiring Defendants to compWth the Settlement Agreement, they have
substantially prevailed and are eligible &ttorneys’ fees for Claims One and Two.

Defendants maintain that Plaintiffs did sotbstantially prevail o€laims Three, Four,
Five, and Six, which involve their violations BOIA’s requirements for processing information
requests. As Defendants explains, they hadifiechand provided to Hajro all of the documents
relevant to his request by March 4, 2008 — six dmfere Hajro and Mayock initiated this action.
As to the court’s order that Defendants turn diernotes of an officaadjudicating Hajro’s 2003
application, Defendants opine thiatwas not information sought by Hajro,” and so before the
litigation even began, “Hajro obted all of the records he sougft.'Defendants conclude,
therefore, that Hajro did not meet the necessarydstrd because the littgan did not cause receipt
of his records.

Underlying Defendants’ argument is assamption that Claims Three through Six all
concern improperly withholding responsive documémtgolation of FOIA. Claims Three and
Four, however, stem from separate causes afradtie delay in Hajro’seceipt of the responsive
documents and notice of Defendants’ decision. Rfgrethese claims, therefore, is predicated on
whenHajro received the responsive documentsjfrin¢ received the responsive documéhts.
Defendants’ delivery of responsive documents godhe initiation of the court proceedings does

not address the four-month delay in notifyingndabout its decision garding his document

>" See Prison Legal News v. Schwarzeneg®@ F.3d 446, 451 (9th Cir. 2010).
% See Long v. U.S. IRS32 F.2d 1309, 1313 (9th Cir. 1991).
> Docket No. 105.

% See Payne Enterprises, Inc. v. U&7 F.2d 486, 491 (D.C. Cir. 198&jilmore v. U.S. Dept. of
Energy 33 F. Supp. 2d 1184, 1186 (N.D. Cal. 1998).
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request. Hajro prevailed on his summary judgmeastion regarding those claims, and as a resul
obtained injunctive relief ensuring that Defenttawill comply with FOIA'’s time limits. His
success on Claims Three and Four resultedudieial order, which satisfies the threshold
eligibility requirementunder § 552(a)(4)(E%.

In a similar vein, Claim Five concemh@ot the improper withholding of responsive
documents but a separate cause of action: Defesigeattern or practice ofiolating FOIA’s time
limits. Hajro’s receipt of the documents prior te thitiation of this casdoes not affect whether
he and Mayock substantially prevailed in theail that in its furnishing of responsive documents
Defendants had a pattern and practice of violatinbAFQime mandates. As with Hajro’s claims
regarding Defendants’ delay in delivering resgige documents, they prevailed on their summary
judgment motion on Claim Five, which resultednjunctive relief requimg Defendants to end its
pattern and practice of violatirgDIA. Accordingly, Plaintiffssubstantially prevailed on Claim
Five and are eligible for attorneys’ fees.

Claim Six is the only cause of actiooncerning Defendants’ithholding responsive
documents from Hajro. Defendants’ argument, haxethat the documents the court ordered it
turn over to Hajro were not with his request is unpersuasivdajro sought any and all records
reflecting that he provided fadestimony to an immigration officeOf the 356 entire pages and §
partial pages that Defendants initially furnistzed the 12 pages it subsenthg turned over, none
contained a reference about hileged false testimony. Defenda withheld 86 pages under the
deliberative process privilege, provided no details regarding thentents of those pages beyon(
boilerplate language regarding theieation during the deliberatiyp@ocess. The court found that
Defendants failed to meet their burden to egethose documents and ordered Defendants to

supply Hajro with the factulg responsive document.

®lSee5 U.S.C. § 552(a)(4)(E)(ii)(1) (“For purpose$this subparagraph, a complainant has
substantially prevailed the complainant has obtained reliefaiagh . . . judicial order . . . .").
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Defendants now claim that the document it information relevant to Hajro’s request
does not exist, and so Hajro received all efdocuments he requested in Defendants’ initial
disclosuré®? But even where defendants ultimatphgvail on a dispute regarding proper
withholding of documents, plaintiffs who succeedarcing a defendant into some action as a
result of the initiation of litigatin has changed the legal relationstipthat change supports
plaintiffs’ argument that thelgave substantially prevailéd.Here, as a result of his request, Hajrd
obtained an injunction requiring Defendants to isolate and fudushments relating to his false
testimony, which in turn resulted in Defendargdmission that documents with the facts he
requested did not exist. Hajsmnificantly altered the relatiship between him and Defendants,
and as a result, he has substantially prevaile@lam Six and is eligible for attorneys’ fees.

D. Entitlement to Attorneys’ Fees

Having determined that Plaintiffs substaly prevailed on Clans One through Six and
are eligible for attorneys’ fees, the court now sutm whether Plaintiffare entitled to an award
under Section 552(a)(4)(E). The court must consatiérast four factors iits determination: (1)
the public benefit from disclosuré) any commercial benefit to the plaintiff resulting from
disclosure; (3) the nature of the plaintiff's intstrén the disclosed records; and (4) whether the

government’s withholding of the records had a reasonable basis in lasvthe parties have not

%2 The court is troubled by this mxission in light of the fact that the basis for denying Hajro’s
application centered entirely on the allegation teafalsely testified to an immigration officer.

%3 See Nw. Coal. for Alternatives to Pesticides v. Ff24 F. Supp. 2d 123, 127 (D.D.C. 2006).
*1d.

% See Am. Small Bus. League v. U.S. Small Bus. Adbaise No. C 08-00829 MHP, 2009 WL
1011632, at *4 (N.D. Cal. Apr. 15, 2009).
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argued any other factors for determining entigairto attorneys’ fees, the court limits its
discussion to the four required fact8's.

1. Public Benefit

In considering the public benefit of actidm®ught under FOIA, courts should “take into
account the degree of dissemination and théyligablic impact that might result from
disclosure.®” “[A]n award of attorney’s fees is not favored when irehe subsidizes a matter of
private concern® But “[a] public benefitnay result even though the specific document is soug
for plaintiff's sole use® For example, a “ruling which estishes that the government may not
withhold certain information pursugto a particular FOIA exentipn” or an order establishing
“the principle that there are some exceptiarzes where the government must specifically
process requests for information on a prioritgiaqualify as public benefits, even if the
documents sought were for private (/3e.

Plaintiffs sought in Claims One and Twd@mement of the Settlement Agreement, which
had been negotiated to end a previous pattepnamtice of FOIA vidhtions by INS, USCIS’s
predecessor. In Claim Five, Plaintiffs sougliirctive relief to endefendants’ pattern and
practice of violating FOIA’s time limit requiremés. By obtaining injunctive relief mandating
Defendants comply with its obligations under 8ettlement Agreement and FOIA, Plaintiffs havd
benefitted other applicants seeking records to adtisputes with Defendants. The public benefit

factor weighs in favor of awarding fees for Claims One, Two, and Five.

% 4.
®7 Church of Scientology v. U.S. Postal Sef00 F.2d 486, 493 (9th Cir. 1983).
%8 d.
9d.

04,
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As for Claims Three and Four, Hajro soughungtive relief for potential future delays in
any subsequent FOIA requests he may make individual capacity.Although the injunctive
relief sought primarily benefited Hajro in his private capacity, it also established that in cases
where due process concerns arise, such as ahigestatus proceedings, Defendants must exped
their decisions on FOIA requests. The court thodsfithe public benefit factor weighs in favor of
awarding fees for Claims Three and Four.

In Claim Six, Hajro sought documents ratgtito alleged false testimony leading to the
denial of his naturalization regste Plaintiffs do noprovide specific argments explaining how
Hajro’s request for documents for his persongbulis with Defendants provides a public benefit.
They point only to the overarchimgpal of their case to alter Defendants’ FOIA’s policies. Hajro]
request for documents for personal use may hatrated the ensuing claas, but Claim Six, on its
own, does not provide a public benefit. The tthums finds the publibenefit factor does not
weigh in favor of awarding fees for Claim Six.

2. Commercial Interests and Nature oPlaintiffs’ Interest in the Action

Courts must consider to whdegree plaintiffs commercialbenefit from their claims.

“[1]f the potential for private commercial benetfitas sufficient incentive to encourage . . . pursuit
of [a] claim, it would not be improper for [a] diitt court to deny [an] attorney’s fees requéest.”
Commercial interest is often considered simultaneowgly the nature of the plaintiff's interest in
the action’? “If either commercial benefit will inureo the plaintiff from the information or

plaintiff intends to protect a private interest . . . an award of attornesgsgenot recoverablé®

11d. at 494.
21d.
d.
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Through Claims One, Two, and Five, Pldistsought injunctive relief to correct the
Defendants’ practice and patternvadlating its obligations under A@. Hajro is a private citizen
and nothing in the evidence before the court sugdeshas any commerciaterest in pursuing
these claims. Although he may receive somegoaisbenefit from the change in Defendants’
policy, the public benefit from the injunctive relie¢ pursued reflects that he sought more than
just to protect a private interest. Mayoclaisimmigration attornewho may achieve some
financial benefit from Defendantshange in policy, but as notedMayock v. INSby pursuing

claims to correct patterns and practices ¥io(pFOIA, Mayock obtainedelief “not just for

himself, but also for othiditigants and attorneys.” As such, he argues that it was “more a publi¢

benefit than a commercial intere&t."The court agrees. The overarching lack of commercial
interest and the nature Bfaintiffs’ interests weigh in favor @franting attorneys’ fees for Claims
One, Two, and Five.

As to Claims Three, Four, and Six, as nabdve, Hajro is a prate person and nothing in
the evidence suggests Hajro lamy commercial intests in pursuing claims for Defendants’
failure to comply with FOIA’s time limits or toomply with its FOIA obligations to supply
responsive documents. Hajro’s interedthiose claims, however, was personal: he sought
injunctive relief to protect his private interestsipeedily obtaining documento succeed in his
naturalization dispute with Defemala. Although the lack of commaal interest weighs in favor
of granting attorneys’ fees for Claims Three, Four, and Six, the personal nature of Hajro’s inte

in the claims weighs against it.

4736 F. Supp. 1561, 1563 (N.D. Cal. 1990).
> d.

19
Case No.: 08-1350
ORDER GRANTING-IN-PART PLAINTIFFSMOTION FOR ATTORNEYS’ FEES

rest



United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

3. Reasonable Basis in Law

The fourth factor courts musbnsider is to what degree thgency’s position is reasonably
based in the law. Under this criterion, ‘@uct would not award feeshere the government’s
withholding had a colorable basrslaw but would ordinarily aard them if the withholding
appeared to be merely to avoidlemrassment or frustrate the requesfér.”

Defendants, perhaps with good reason, do ratigle an argument suggesting their patteri
and practice of consistently straying from theiligdtions under FOIA had reasonable basis in
law. As the court noted in its order granting suamyrjudgment to Plairffis on Claims One, Two,
and Five regarding Defendants’ pattern and praatf untimely response&he experiences of
Plaintiffs establish a pattern orgatice of violations” and Defendantsléal even to assert that theyj
were in compliance with FOIA’s time limits. Because Defendants’ violations have no reasonal
basis in the law, this factor wghs in favor of granting attorneyfees for Claims One, Two, and
Five.

Defendants argue, however, thatto Claims Three, Fquand Six concerning Hajro’s
personal causes of action for the delay and withihg of information, the delay and withholding
were the result of “bureaucratic difficulty inidling” instead of bad faith. Such bureaucratic
inefficiency, Defendants argue, cannot be the basis of an attorneys’ fees award. Instead, acd

to Defendants, only obdurate behavior or bad faithtilt this final factorin Plaintiffs’ direction’®

’® Church of Scientology700 F.2d at 492 n.6 (quotii®y Rep. 93-854, at 172).
""Hajro v. U.S. Citizenship & Immig. Ser832 F. Supp. 2d 1095, 1108 (N.D. Cal. 2011).

8 See Read v. FAR52 F. Supp. 2d 1108, 1111 (W.D. Wash. 2q@3)Jhe Court recognizes that
delay due to bureaucratic ineptie alone is not suffient to weigh in favor of an award of

attorney’s fees”)Ellis v. United State941 F. Supp. 1068, 1080 (D. Utah 1996) (noting that whe

“plaintiffs’ challenge is to th government’s delay in releasing the recortiserahan its
substantive claims of exemption, the reasonaBefector does not favarfee award so long as
the government did not engageoindurate behavior or bad faith”).
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Hajro’s claims, however, arise out of Defendaptactice of consistely violating FOIA’s
time requirements. The delay in responding tadugiest was not an isolated event, such that
Defendants could point to bureaucratic inefficiency as the sole cause of his injury. Plaintiffs
brought forward at least twentyxother attorneys who havemerienced similar delays in
responses. Defendants failed to comply walolbligations under both F® and the Settlement
Agreement to ensure FOIA requesters with rightssitwere given high-priority status. Hajro wa
just one victim of thapattern or practice.

The court also notes that Defendants’ inaptlb produce documents containing facts abo
Hajro’s alleged false testimony suggests thadebBeéants’ delays and withholding may not have
been in good faith. Rather than admitting early in the FOIA procedures that they possessed |
documents responsive to Hajro’s limited requesevidence of hislkeged false testimony, it
produced documents without that evidence and chhitme rest were exempt. Hajro was forced tq
initiate this action to obtain from Defentda an admission that evidence upon which his
naturalization application was dediwas not within its records. Defendants may seek to claim
that this is the result of bureanatic inefficiency, but the evider suggests its actions teeter on thg
edge of obduracy.

The court finds that for Claims Three, Foamd Six the fourth factoweighs in favor of
granting attorneys’ fees.

Having considered the weight of the four taston each of Plaintiffs’ eligible claims, the
court finds that Plaintiffs are entitled to attoraefees for Claims One, Two, and Five because al
four of the factors weigh heavily in favor of gteng a fee award. The court finds that Plaintiffs
are entitled to recover attorneyses for Claims Three and Fawgarding the delay in responding
to Hajro’s request. The court found three of ther ffactors weighed in Y@r of awarding fees and

the fourth factor, Hajro’s personaterest in the claims, doe®t weigh strongly against.
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The court finds that Claim Six concerning thithholding of Hajro’s requested documents
is also entitled to an award aftorneys’ fees. The court notes Hajro’s private interest and the 13
of public benefit from the disclosel of the documents weigh agaiagjrant of attorneys’ fees and
only two of the four factors wegh in favor of granting attorneyfes: Defendants’ lack of a
reasonable basis in law for withholding the infotima and Hajro’s lack ofommercial interest.
Although the factors are evenlylispthe court weighs Defendants’ unreasonable stance more
heavily in light of the purposed Section 552(a)(4)(E). Cong®intended witlthe provision to
incentivize plaintiffs to esure open government and vindegheir rights by removing the
obstacle of attorneys’ feé%.The court thus finds Hajro is eifitid to an award of attorneys’ fees
under Section 552(a)(4)(E).
E. Reasonableness of the Fees Requested

Having concluded that Plaintiffs are eliglfor and entitled tattorneys’ fees under
Section 552(a)(4)(E) for Claims @rnhrough Six, the couttirns now to Plaintis’ fee request. To
determine a reasonable fee award, the court begihghe lodestar: reasonable rates multiplied b
reasonable hours expend@dThe resulting figure ipresumptively reasonabié.But “[t]he

product of reasonable hours times a oeable rate does not end the inquif§. The court may

¥ See Rosenfeld v. United Stai®s9 F.2d 717, 724 (9th Cir. 1988) (noting that “the FOIA
attorney’s fee provision shares many of 8§ 1988'’s objestiv. . to insure thativate citizens have
meaningful opportunity to vindicattheir rights protected by [FA] . . . and unless reasonable
attorney’s fees could be awarded for brindingse actions, Congress found that many legitimatg
claims would not be redressedRjanos v. U.S. Dept. of Air Forc829 F. Supp. 1191, 1193 (N.D.
Cal. 1993) (same).

80 See Hiken v. DOPCase No. C 06-02812 JW, 2012 \8686747, at *2 (N.D. Cal. Aug. 21,
2012).

8l seeid.

8 Hensley v. Eckerhart61 U.S. 424, 434 (1983).
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also consider any of therr factors that have not already beibsumed in the initial lodestar
determination that support either an upward or downward adjustment of the |88estar.

1. Hours Expended

Attorneys’ fees awards may only includeurs “reasonably expended” on the litigatton.
Hours that are “excessive, redundant, or otherwise unnecessary” must be eXclibdedourt
“must base its determination whether to award fees for counsel’s work on its judgment as to
whether the work product . . . was batseful and of a type ordinarihecessary to advance the . .
litigation.”® In light of the fact that “@arding attorneys’ fees to prailing parties . . . is a tedious
business,” the court “should normaflyant the award in full” ithe party opposing the fee request
“cannot come up with specific reasons for reducing the fee reqlieees may also be recovered
for work performed on motions for attorneys’ féés.

Plaintiffs have requested fees for three attorneys as follows:
Kip Evan Steinberg

2007: 20.9 hours at $550 per hour = $11,495
2008: 176.1 hours at $550 per hour = $96,855
2009: 180.3 hours at $600 per hour = $108,180
2010: 22.2 hours at $600 per hour = $13,320
2011: 62.2 hours at $625 per hour = $38,875
2012: 27.6 hours at $625 per hour = $17,250

Total Hours: 489.3 Total Fees Requested: $285,975

8 Morales v. City of San Rafadl6 F.3d 359, 363 (9th Cir. 1998fe alsderr v. Screen Guild
Extras, Inc, 526 F.2d 67, 70 (9th Cir. 1975).

8 See Hensleyl61 U.S. at 433.

% d.

8 Armstrong v. Davis318 F.3d 965, 971 (9th Cir. 2003).

8" Moreno v. City of Sacramentb34 F.3d 1106, 1116 (9th Cir. 2008).

8 See Comm'r, INS v. Jeah96 U.S. 154, 163-65 (199ajhompson v. Gome#5 F.3d 1365,
1368 (9th Cir. 1995).
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Eric Walter Rathhaus
e 2008-2011: 29.3 hours at $450 per hour = $13,185
Robert De Vries

e 2008: 0.4 hours at $550 per hour = $220
e 2009: 4.8 hours at $600 per hour = $2880

They have requested recovery for costs tote®d59.12. Plaintiffs also geest attorneys’ fees
and costs for work performed on this motidd:4 hours at $625 phaour, for a total of $21,500
and $287.17 in costs.

Defendants object to Plaintiffiee requests as unreasonable.

a. Time on Claims Ineligible for Recovery

Defendants argue first that Plaintiffs’ hoarg unreasonable because they include time
spent on claims for which FOIA does not provideovery, namely those claims arising under the
Settlement Agreement, the APA, or the Constituti Indeed, Plaintiffs’ counsel’s records do not
differentiate among the various claims in this cabe the extent that ¢hclaims arising under the
Settlement Agreement fall within the undifferetgi fees, the court has already determined
Plaintiffs are entitled to fee recovery for thas@ms. The question remains, however, to what
extent Plaintiffs may recover attorneys’ feestfte three claims to which FOIA does not apply.

The due process, Equal Protection, and AR¥ms are analogous to state law pendant
claims brought alongside constitutionalations under 42 U.S.C. § 1983 Standing alone, state
law pendant claims cannot be the basis for atgsnfees recovery under 42 U.S.C. § 1988, the

relevant fee provisioff. But when plaintiffs prevail on their constitutional claims, they may also

89 SeeCarreras v. City of Anahein768 F.2d 1039, 1050 (9th Cir. 1985) (overruled on other
grounds);see also Rosenfeld v. United Sta8&9 F.2d 717, 724 (9th Cir. 1988) (noting courts
view FOIA and 42 U.S.C. § 1988 “as comparable”).

% SeeMateyko v. Felix924 F.2d 824, 828 (9th Cir. 1990).
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recover for pendant claims stemming from a “common nucleus of operativefattslight of the
overlap in interpretadins of Section 552(a){éE) and 42 U.S.C. § 1988the court adopts that
reasoning here.

The due process, Equal Protection, and\A&Rims arose from Defendants’ untimely
response to Plaintiffs’ requests for documemder FOIA. They share a “common nucleus of
operative facts” with the claims for the directlPQriolations and for which Plaintiffs can recover
attorneys’ fees. The due process, Equal Protectiod APA claims derive from the same set of
facts as the FOIA claims: Defenda failed to provide Plaintiffs with requested documents withir
the timeframe required by FOIR. Plaintiffs can, therefore, reger attorneys’ fees for their due
process, Equal Protection and APA claimsotimer words, Claims Seven through Nine, standing
alone, do not qualify for fee recovery undert®@ec552(a)(4)(E). But because they accompany
and relate to Claims One through Six, whitthqualify for fees under $gon 552(a)(4)(E), the
court may award attorneys fees for them.

Plaintiffs prevailed on their due proces&laAPA claims but lost on the Equal Protection
claim. To determine whether heuld reduce Plaintiffs’ fees agesult, the court engages in a twd

part inquiry®® The court must first determine whethiee successful and unsuccessful claims ard

%1 See Carreras768 F.2d at 1050.
%2 See Rosenfeld v. United Stai@s9 F.2d 717, 724 (9th Cir. 1988).

%3 Cf. Carreras 768 F.2d at 1041-43 (finding fee award appiatp where plaintiffs prevailed on
state constitutional grounds for same state acti@wsgaving rise to federal constitutional issue or
which district court refrained from rulingijall v. W. Production C9988 F.2d 1050, 1056-57
(10th Cir. 1993) (finding fee award for breachcohtract claim appropriat®here plaintiffs also
prevailed on ADEA claim arisingut of same set of factdjyalls v. Cent. Contra Costa Transit
Auth, Case No. CV-08-224 PJH (JSC), 2012 WL 2711252, at *5 (N.D. Cal. Apr. 30, 2012)
(finding state law claims were grounds for fee alwahere they arose out of termination that alsd
gave rise to 8 1983 claims).

% See Hensleyl61 U.S. at 435Thomas v. City of Tacoma10 F.3d 644, 649-50 (9th Cir. 2005):;
see also Judicial Watch U.S. Dep’t of Commercd70 F.3d 363, 369 (D.C. Cir. 2006) (noting
Hensleys reasoning applies to FOl&ttorneys’ fees provision).
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related, and if so, it must shift its focus to the degree of success to ascertain the appropriate fee

award® Claims are related when they shate@mmon core of facts” or “similar legal
theories.?®

Here, the court has already found the Equatdetion claim stems from the same set of
facts as Plaintiffs’ successful claims, specific®efendants’ untimely response to Plaintiffs’
FOIA requests. Turning to the second factor,dbgree of success, the cofimds that Plaintiffs
achieved their goals of enfong the Settlement Agreement andaobing an injunction requiring
Defendants’ compliance with FOIA’s mandates desghie fact that they failed to prevail on the
Equal Protection claim. Accordingly, the cowitl not reduce Plaintiffs’ fees on account of the
unsuccessful Equal Protection claim.

b. Block-billing and Non-cantemporaneous Time-Keeping

Having determined Plaintiffs may recover the due process, Equal Protection, and APA
claims, the court turns to Defendants’ seconeatpn to fees they claim were billed in 2007
before Hajro submitted his FOIA request and received documents. Hajro filed his FOIA requsg

November 19, 2007 Plaintiffs’ counsel billed &4 hours on November 5, 2007, 0.8 hours on

% See Hensleyl61 U.S. at 435Thomas410 F.3d at 649-50.
% See Hensleyi61 U.S. at 435Thomas 410 F.3d at 649-50.

" The court acknowledges the appar@congruity of awarding attorneys’ fees for a claim to
which FOIA does not apply and on iwwh Plaintiffs did not prevail. But as the Supreme Court an
the Ninth Circuit have both instructed, “the réssiwhat matters,” not how many legal theories
plaintiffs use to achieve their relieGee Hensleyl61 U.S. at 435 (noting where litigants obtain
“excellent results” “the fee award should notrbduced simply because the plaintiff failed to
prevail on every contention raised in the lawsuit” because “the result is what malieostias
410 F.3d at 650 (“At the heart of [the atteys’ fees] inquiry isvhether Plaintiff's
‘accomplishments in this case justifye fee amount requested.”) (quotifgorne v. City of El
Segundp802 F.2d 1131, 1142 (9th Cir. 1986)¢e also Mendez v. Cnty of San Bernardb®
F.3d 1109, 1126-27 (9th Cir. 2008gckson v. LombardCase No. C 09-01016 WHA, 2010 WL
4607839, at *2 (N.D. Cal. Nov. 5, 2010).

% Docket No. 1 Ex. I, Ex. J.
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November 8, 2007, and 0.4 hours on November 15, $007response to Defendants’ objection,
Plaintiffs assert only that the time in fact was spent on this case.

In light of the fact that the events giving risemost of the claims in this suit occurred onlyj
after Hajro filed his FOIA request and Defentiafailed to timely respond, the court finds it
appropriate to subtract fnothe fee award the hours billed before the request. The attorneys’ fe
award, therefore, is reduced by the 5.7 hoursditiefore November 19, 2007. Because one of {
main complaints in this case was the untimebBnefsDefendants’ response to Plaintiffs’ FOIA
requests, and not justelguality of the response, the render of Plaintiffs’ fees for 2007 should
be recovered.

Defendants also claim Plaintiffs’ cowwi®€ngaged in block-billing and non-
contemporaneous time-keeping, both of which, d@eiants point out, are disfavored forms of
recording feed® Plaintiffs’ counsel swore in an affid&what the records reflect contemporaneoy
time-keeping, save for hours calculated based oparate Equal Access to Justice Act fee requg
not at issue here. Because statements takem aatteand under penalty for perjury are given
“considerable weight*®* the court accepts Plaintiffs’ coun'se$tatement and rejects Defendants’
argument regarding non-contemporaneous billing.

As to Defendants’ block-Hihg argument, having reviewedbe fee requests, the court
agrees that Plaintiffs engagedaiock-billing in some instancesThe court has identified in the

table below the dates, hoursdadescriptions it has determinaie unreasonable block-billing.

% Docket No. 94 Ex. K.
10 5ee Welch v. Metro. Life Ins. C480 F.3d 942, 948 (9th Cir. 2007).

191 See Hiken v. Dep't of Defeng@ase No. C 06-02812 JW, 2002 3686747, at *7 (N.D. Cal.
Aug. 21, 2012).
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Date

Hours

Description¥

12/22/2007

7.0

Meeting with Mirsad Hajro. Read “Freedom of
Information Act And Privacy Act Practice Before The
Department of Homeland Securityfimigration Briefings
Legal research re FOIA ari@kttlement Agreement, first
draft of complaint

1/26/2008

2.5

Meeting in LarkspurtlwiJM to discuss and strategize
about case and review breacttde draft complaint, and
legal research. Reviewedli& Open Government Act of
2007”. Sent breach letter Rosemary Melville and Dian¢
Cejka. Emails to JM, Eric Sinrod, and Mirsad Hajro.

v

L

3/3/2008

2.7

Email to JM with Quians re his FOIA cases. Email
exchange with Eric Sinrod re standing issue for James
Mayock in original Mayock litigation. Telephone call
with Mirsad Hajro re caseDiscussed case strategy with
litigator Matt White. Reviewed Mayock federal court
decisions.

3/7/2008

6.5

Emailed Beverly Jacklin, editofrdgerpreter Release®
obtain clear copy of document in July 27, 1982t page
919 re DOJ policy on FOIA expedites. Reviewed emai

reply with attached document. Traveled to federal distri

court San Francisco to try to obtain copy of July 6, 198

order by Court in Mayock case standing and mootness.

Met docket clerk Jeff Issac elerk’s office and reviewed
original docket of originaMayock district court case.
Discussed ordering case filoim Federal Records Cente

[09)

Prepared final edits on Complaint and Exhibits.

Because Plaintiffs failed to itemize the hours respliior the varied tasks for these days, the cou

is unable to determine the validity of the requé%tsAs a result, the court exercises its discretion

to reduce the hours for these block-billed entoeswventy percent, the amount noted by the Nint

Circuit as the middle range for time increases that occurs through block-Hifli@ut of the total

18.7 hours, the court will subtrattenty percent, or 3.74 hours.

192 Al of the descriptions are direct quotats from Plaintiffs’ counsel’s fee requeSeeDocket

No. 94-5 Ex. K.

103 5ee Welch480 F.3d at 948.

104 Id
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To summarize, the court reduces the fearavby the 5.7 hours billed before November 14
2007 and by 3.74 hours for block-billing. Defendantgehaot raised any bér objections to
Plaintiffs’ fee requests and so the court will drdre remaining hours. The court finds that 479.8
hours were reasonably expendedhis four-year-plus litigation milting in injunctions requiring
Defendants to comply with their FOIA obligations.

2. Reasonable Hourly Rate

To determine a reasonable hourly rate, thetaoust consider “ceria factors, including
the novelty and difficulty of the issues, the skill required to tryctiee, whether or not the fee is
contingent, the experience held by celrend fee awards in similar casé®"The court also
looks to “the forum in which the district court sit§® and to “the fees that private attorneys of an
ability and reputation comparablettwat of prevailing counsel chge their paying clients for legal

work of similar complexity.*°’

“[T]he burden is on the fegplicant to produce satisfactory
evidence — in addition to the atteyris own affidavits — that theequested rates are in line with
those prevailing in the community for similar Sees by lawyers of reasonably comparable skill,
experience and reputatiotf®

Plaintiffs request fees ranging from $3606625 for lead counsel and $450 to $600 for
associated counsel. Plaintifisovide an affidavit from an expert who opines that having been

informed “of the nature of the case, the qualifmasg of Plaintiffs’ counsel, including their CV'’s,

and the hourly rates they are regirgg” in his opinion “the hourly t&@s requested . . . are well in

1% Morenqg 534 F.3d at 1114.
1% Camacho v. Bridgeport Fin., Inc523 F.3d 973, 979 (9th Cir. 2008).
197\Welch 480 F.3d at 946.

1% Camacho 523 F.3d at 980 (citation omitted).

29
Case No.: 08-1350
ORDER GRANTING-IN-PART PLAINTIFFSMOTION FOR ATTORNEYS’ FEES

)




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

line with the non-contingent market rates charfgedeasonably similar services by attorneys of
reasonably similar qualifications and experierntde.”

The court finds the requestbdurly rate is reasonable. $mmilar cases where parties
sought to monitor and enforce consent decraesnays with the same number of years of
experience as counsel here were awarded $37%/fgears of experience and $430 for 10 years (
experiencé® Plaintiffs’ counsel has more experieriban the attorneys ithose cases: lead
counsel graduated from law school in 1980 assbciated counsel graduated in 1994 and 1980.
The requested rates are within comparable fatesttorneys of the same experience and for the
same type of case’

The court also finds adequate documentdboithe costs requested by Plaintiffs in the
amount of $2,446.29.

Accordingly, the court GRANTS Plaintiffs’ nion for attorneys’ fees in the amount of
$318,568"2 and costs in the amount of $2,446.29.

IV. CONCLUSION

Section 552(a)(4)(E) applies only to Claims One through@aims Seven, Eight, and
Nine are not causes of action allegyiviolations of FOIA. Plaitiffs are both eligible for and
entitled to attorneys’ fees for Claims Oneatigh Six. Because Claims Seven through Nine are

related to the eligible claims, Plaintiffs may oger attorneys’ fees for those claims as well.

109 Docket No. 94 Ex. F.

1105ee Armstrong v. BrowB05 F. Supp. 2d 918, 921 (N.D. Cal. 20M3|divia v. Brown 848 F.
Supp. 2d 1141, 1143 (C.D. Cal. 2011).

111 Cf. Hiken v. Dep't of Defens€ase No. C 06-02812, 2012 WL 368874t *5 (N.D. Cal. Aug.
21, 2012) (approving in FOIA action $200 per htarrattorneys with sito ten years of
experience).

12 The total amount Plaintiffs requeste®323,760 — minus $5,192 for the hours the court
excluded.
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Having reviewed the rates and hours, the cowstdedermined that Plaintiffs are entitled to
$318,568 in attorneys’ fees and $2,446.29 in costs.

IT 1S SO ORDERED.

Dated:October

Pl S Al
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