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19 Petitioner Dennis Ray Barnett seeks a writ of habeas corpus pursuant to 28 U.S.C. § 4254
20 Barnett claimghat he received ineffective assistance of counsel during his criminal trial, in
21 violation of his rights guaranteed by the Sixth and Fourteenth Amendments. Aseckblelow,
22 his claims are procedurally barred, and therefibre court denies the petition and grahtsstate's
23 motion to dismiss.
24 l. BACKGROUND
25 Barnett was convicted of second degree robbery and assault with a deadly foéawom
26 a bench trial in San Francisco County Superior Court on June 5, 3@@. Ct. Judgment Dkt.
27 No. 61Ex. A. Becausef his previous felony convictions, Barnett was sentenced to fiogyears
28 to life in prison. Id. at 2. He appealed, claiming ineffectivesastance of counsel based on his
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attorneys failure to raise the issue of his competency following hisiseliminating testimony at
trial, in which he admitted to selling cocaine to a store sgoguiard Id. at 3.

The issue of Barnetttsompetencyad previously been addressed in adsiy-jury trialprior
to Barnett'sriminal trial Psychiatric assessments found that Barnett was developmentally
disabled, with reasoning skills "falling alotige borderline or mildly retarded ranges:itrst
Competency Report 5, Dkt. No. &x. 2 Second Competency Rep@itDkt. No. 66EX. 3 In
addition, Barnett was diagnosed with a psychotic disorder, either Schizivaffletorder or
Schizophrenic Disorae Second Competency Report 4-5. Barnett was deemed incompetent tg
stand trial and committed to a psychiatric facility for treatment. Stattu@gmen®. Upon
completion of his treatmentptveer, the state court found him restored to competencylémaed
thecriminal trial to proceedld.

On December 6, 2002, the California Court of Appeal affirmed Barnett's camvaithe
merits, concluding that the record did not demonstrate a substantial doubt aboutsBarnett
competencathis criminaltrial. Id. at 9 The California Supreme Court denied review on Febru
11, 2003.Denial of ReviewDkt. No. 61Ex. B. On March 14, 2006, Barnett filed a state habeag
petitionwith the help of other prison inmatestire Sata Clara County Superior Court. Opp'n 4,
Dkt. No. 66. The court rejected the petitiomoting thathe Court of Appeal had already reviewed
Barnett's ineffective assistance of counsel claim on the m@&ider Den. $tteHabeas Pel-3,

Dkt. No. 66 Ex. 11.Again, with the help obther inmatesBarnett then filed petitions with the
California Court of Appeal and the California Supreme Court, raising the saffexiive
assistance of counsel claim. Both these petitions were debiatk PetsDkt. No. 66 Exs. 12-13.

On March 22008, Barnett filed a federal habeas petition with this court, asserting simil
ineffective assistance of counsel claims. The steteed to dismiss the petition as being outside
the oneyear federal statute of limitationse¢ 28 U.S.C. § 2244(d)) The motionwasgrantedand
judgment entered on March 31, 2010. OmiefFirst Mot. DismissDkt. No. 49. Barnett appealed
The Ninth Circuit, while agreeing that the federal statute of limitations had eéxgfsent tolling
vacated this courtjsdgment and remanded for this court to consider equitable tolling of the stg

of limitations due to Barnett's incompetenicelight of the Ninth Circuit'sdecision inBillsv. Clark,
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628 F.3d 1092 (9th Cir. 201@)ecided after the first motion to dismiss vgaanted. Memorandum,
Dkt. No. 58. The statghenfiled the present motion to dismis®kt. No. 61.
[I. ANALYSIS

In this second motion to dismidbge stateargueghatBarnett's claim is procedurally barred
becausehe California Supreme Court denied Beattisstate habeadaim for being untimely If the
claim is procedurally barrethe question of equitable tolling moot. Barnettcounters by arguing
first, thatthe statavaived the procedural bar defense by failing to raise it in the first motion to
dismiss and second, that his claim is not procedurally barred. He urges the court to consider
equitable tolling questioas instructed on rematy the Ninth Circuit.

A. Procedural Bar

Before considering a petitioner's habeas clathescourt mustir stconsider whether those
claims argrocedurally barred. [F]ederal habeas courts generally may not review a state court
denial of a state prisoner's federal constitutional claim if the state cours®deess on a state
procedural rul¢hat is irdependent of the fedémguestionand adequate.Coleman v. Thompson,
501 U.S. 722, 722-23 (1991). The procedural default dodierefederal habeasview 'unless
the petitioner can demonstrate cause for the default and actual prejudice as atlesalleged
violation of federal law, or demonstrate that failure to consider the claims sult ie a
fundamental miscarriage of justiced. at 724.

1. Whether the statewaived the procedural bar defense

Barnett argues th#lhe statevaived the procagtal bar argument by failing to raise this
defense ints first motion to dismiss Howevera state's failure to assert a procedural bar defens
a habeas claim in a motion to dismiss does not bar tteefsien raising the issue lateA party is
requred to raise every defense in its first responsive pleading, but a motion tosdismig a
pleading. Fed. R. Civ. Pro. 7(a), 8(s3¢ also Morrison v. Mahoney, 399 F.3d 1042, 1046-47 (9th
Cir. 2005). In habeas cases, "[u]nless a court has ordérexdvige, separate motions to dismiss
may be filed asserting different affirmative defenseddrrison, 399 F.3d at 1046Barnett's
argument that the stateuld have raised the procedural bar claim has no merit, betizeistate

was notrequired to do so, and so has not waived the right to raise the issue now.
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2. Whether Barnett's claims are procedurally barred

Bamett's claims arprocedurally barred by the California Supreme Court's decision to dg
state habeas review because Barnett's petition wasaipnt The procedural bar precludisieral
habeas reviewhenthe state court's denial of review was based on a petitioner's failure to mesq
"independent and adequate" state procedural requirer@eldman, 501 U.S. at 729-30.

Here, Barnett's peittn was denied by the California Supreme Court with a citation tte
Robbins, 18 Cal. 4th 770, 780 (1998) (discussing the framework for California’s timely filing
requirement), indicating that Barnett had failed to meet the state's timely filumigeregnt. See
Walker v. Martin, 131 S. Ct. 1120, 1124 (2011) ("California courts signal that a habeas petitior
denied as untimely by citing the controlling decisions, Ceark andRobbins.”). California's
"substantial delay" timeliness standard sasthe "independent and adequate™ requirentésat.
Bennet v. Mueller, 322 F.3d 573, 582-83 (9th Cir. 2003) (finding that California's timeliness
standard is independent of federal laWglker, 131 S. Ct. at 1131 (finding that California’s
timeliness statard is adequate)lherefore, Barnett is procedurally barred from seeking habeas
review.

In addition,Barnetthas not alleged either "good cause" for his delay or "prejudice” that
would excusethe procedural barSee Schneider v. McDaniel, 674 F.3d 1144, 1153 (9th Cir. 2012)
A habeas petitioner cardinarily show cause and prejudice onlysdme external objective factor
prevented th@etitionerfrom complying with the relevant procedural rule, and the petitioner was
prejudiced as a resultd. Mental illness, however, does not constitute "good cause" utitess
mental condition rendered the petitioner completely unable to comply with a ptateedures and
he had no assistanceSteid. at 1154-55see also Tacho v. Martinez, 862 F.2d 1376, 1381
(establishing that mental iliness is not cause to excuse a procedural défawdf)Barnett has not
alleged complete inability to comply or no assistance. In fact, Barnetveelchelp from other
prison inmates in drafting his state petitions, Opp'n 4, which uratho constitutes "assistance.”
Id.

Thereforethe California Supreme Court denied Barnett's claims on independent and

adequate procedural grounds, and because Barnett has not alleged good caudeléyr, tie
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procedural bar appliessee Williamsv. Walker, 461 Fed. Appx. 550, 553 (9th Cir. 2011) ("The
denial of habeas relief by the California Supreme Court on the ground that theteypplararelief
was filed untimely is an independent and adequate state procedural groundgebpniah of
subsequent habeas petitions in federal couxdigas v. Brazelton, No. C 12-0268, 2013 WL
244756, at *23 ("[Clase law is clear that a citationRobbins on the basis of timeliness is
independent and adequate...[B]ecause petitioner has not established cause or foejudice
default, he cannot overcome the bar.").

3. Whether Barnett's claim, raised on direct appeal, is before the court

Barnett arguethat the procedural bar does not apgplgne of his ineffective assistance of
counsel claimgfailure to reraise the issue of his competency following his-sedfiminating
testimony at trialpecause he timely presentdds claimto the California Court of Appeal atirect
review, even if he was untimely in filing his statdbas petitionsSee California Court of Appeals
Opinion 8, Dkt. No. 66-2However Barnett has not raised thaeffective assistance claimith
this court.

At oral argumentBarnett argued that he raised the claim by attadhimstate court habeas
petition (where he did raise the clayras Exhibit A21 to hisfederalpetition. See Dkt. 2-3 at 73.
Barnett usd the federal habeas form petition as the basis for his petition. On this form, e cla
ineffective assistance of counsel "on several grounds,"” proceeds todistl specific grounds, and
alsowrites "see attach [sic] extra papeP&tition 6, Dkt. No. 1. Attached to this form is another
sixteenhandwritten pages in which he more thoroughly describes his claims. The thirty pages
including the filled ouform and these attached pagesnstitute the bulk of his petitidnAt two
places irthis thirty-pagesection of theetition, Barnett cites to the "attached or enclosed exhibit
through A-21." Dkt. No. 1 at 9, 16 Exhibits A through A-21 contain roughly 350 pages of
additional material detailing the procedural history of the c&egenerally, Dkt. No. 2. Barnett

argues that because he stated hiaineffective assistance of counsel claim was based on sevel

! Barnetts full petition is actually 99 pages and broken into three parts, butsh8@page section
(including the form and 16 handwritten pages) appears to be the heart of the pdtitimost of
the rest being attached documerfise Dkt. Nos. 1, 1-1, 1-2.

2 Barnett also includes a page, almost identical to page 9, in thelggamof higpetition thatsays
the same thing. Dkt. No. 1-1 at 8.
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grounds andavrote"see attach [sic] extra papewith respect to that claitiat he incorporated one
of the claims in Exhibit A21 because he cited to exhibits A through A-21 iretitechedoages.

Barnetts theory of incorporation is too tenuousendly attaching state habeas petit to
his federal petition, without some evidence of intent to incorporate it as part ofis cta
insufficient. See United Satesv. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003). Barnett does indee
raise ineffective assistance of counsel claims @wemal grounds,” grounds which he proceeds to
list immediately after that statemerih the attached "extra" pageg goes on to describe dee
claims in detailwith specific references to individual exhibitowever, rither the claims he
describesnor the specific exhibits he referengeslude the claim hémely raised at the state level
See Pet. 69.

Rather thecitationsto "exhibits A through A-21,which Barnett arguesicorporate his
claimsfrom the state petitioare clearlynot intendedo incorporate the claim in the state petition,

but rather generally cite to the voluminous procedural history. He refer@axteiits A through

A-21" as part of his request to proceed in forma pauperis and as background to understiea hj

ineffective assistance of counsel claingse Pet. 22;see also Dkt. 1 at 9, 22. It would go beyond
liberal construction to take these references out of context and conclude that ¢heyaagt to
raise additional claims, rather than simply reference the procedural lntbe/case, particularly
given the specificity with which Barnett articulated bilser ineffective assistance of counsel
claims. Cf. Baldwin v. Reese, 541 U.S. 27, 32 (2004) (rejecting the argument that a federal hab
claim was fairly presnted to a state court where the state court needed to look beyond the pet
to unincorporated attached documents to locate the federal claim).

Thus, the claim is not properly beforesthourt and Barnett's other claims are procedurall
barred as discussed above.

B. Equitable Tolling

The Ninth Circuit remanded this case for this court to consider equitable iatidey the
frameworkexplained inBillsv. Clark. Barnett v. Sngh, 510 F. App'x 574, 575 (9th Cir. 2013n

Billsv. Clark, the Ninth Circuit concluded that a petitioner's mental condition may constitute ar
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extraordinary circumstance that would justify tolling the federal limitations peBdts, 628 F.3d
at 1093.

The issue is moot, however, becaBsenetts claim is procedurally barred, as dissed in
the previous sectionThe standard foequitablytolling the federal limitations period is different
from the standard for overcoming thateprocedural defaultSee Schneider, 674 F.3d at 1154-55
(noting that a p@ioner's mental endition canustify equitable tollingout at the same time fail to
constitute "good cause" for procedural defadltherefore, even if Barnett were entitled to equital
tolling, his petition would still be barred.

lll. ORDER

For the foregoing reasonthe state'snotion to dismiss is GRANTEDThe court dismisses

the petitionbecause it iprocedurallybarred
IV. CERTIFICATE OF APPEALABILITY

For the sameeasons discussed above, the court finds that Barnett has not shown that
of reason would find itebatable whether the petition states a valid claim of the denial of a
constitutional right, [or] that jurists of reason would find it debatable whethergtreedcourt was
correct in its procedural ruling.9ack v. McDaniel, 529 U.S. 473, 484 (2000Y.herefore, a

certificate of appealability is DENIED.

Dated: July 22, 2013 W}’? A@&

RONALD M. WHYTE
United States District Judge
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