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LAW OFFICES OF TOMAS E. MARGAIN
TOMAS E. MARGAIN. Biu No. 193555
JACOB SIDER, Bar No. 236084
1550 Bryant Street, Suite 725
San Francisco. CA 94103
Telephone: 415-861 -9600
Fax: zl I  5-86 I -9622

Attorneys for Plaintilfs

Douglas M. Larsen. Bar No. l428-52
FISHMAN, LARSEN, GOLDRING AND ZEITLER
7l l2 North Fresno Street, Suite 450
Frcsno, CA 9.1720
Telephone (and Fix) : .5.59-256-500t)
larsen@11gz.net

Attorneys for Def-cndant

UNITED STATES DISTRICT COL,IRT

FOR NORTHERN DISTRIC] '  OF CALIFORNIA

SAN JOSE DIVISION

ase No.:  08-CV-01 804PVTJOSE FELIPE RUIZ; CARLOS AGUILAR
RIVAS; MARCEI-INO I-TERNANDEZ;
ALEJANDRO AGUILAR; RAMIRO
HERNANDEZ PARRA

Plaintiffs,

V .

ARMANDO VARCAS

DeI'endant

PUI,ATION TO GRAN'T PLAINTIFFS
,EA\TE TO AMEND COMPI,AINT;
PROPOSED] ORDIIIT

to grant Plaintiffs leave to

VARGAS And JAVIER

The parties suburit the

amend their complaint to add

VARGAS.

fol lorving St ipulat ion asking the Court

as Plaintiff-s EDITH R. SAUNO, NOE
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WHEREAS, Deltndant ARN4ANDO VARGAS has filed a Third-Party Complaint

against EDITH R. SAUNO pursuant to Federal Rulcs of Civil Plocedure, Rule 14, seeking a

clctermination regarding the amounts that EDITH R. SAUNO. if any, should be held liable if

ARMANDO VARGAS is found l iable in the prcsent lawsuit .

WHEREAS, aftcr ARMANDO VARGAS fllcd a cornplaint in Montcrey County Supcrior

Court, case number M 89632, seeking, irttt,r alia. quiet titlc to ccrtain real properties and also a

declaratron regarding the respective rights between ARMANDO VARGAS and EDITH R.

SAUNO as to the ownership of QUALITY PLUMBING, SAUNO filed a verified pleading in

which she al leged that she was a co-owner of QUALITY PLUI\4BINC:

WIIE,REAS, Plaintiffs bclieve that their investigation avers that JAVIER VARGAS and

NOE VARGAS exercised sufficient control over the hours workecl and payrnent of wages of

Plaintil ' l.s such that under the FLSA they may be held liable as an "Entploycrs" (29 U.S.C. $

203(d)) and as such t l tcrc is i i  colorable claint  as to htnt.

WHEREAS, thc part ies. through thcir  counscl,  St ipLr latc to t l tc f  i l rng ol  an Antended

Complaint with ful l  rcservat ions by Dcl 'endants to chal lcngc in u'holc or in part  any claim made

thcrc under;

WHEREAS. A proposcd Arncndcd Complunt is at tached as Exhibi t  "A" and

incoryrorated by rclcrcnce :

- 2
01 804 PVT

08-cv.
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IT IS HEREBY STIPULATED by and between Plaintiffs and ARMANDO VARGAS, through

their respective counsel, as follou's:

I . Plaintifl 's shail havc le ave to file ancl serve their proposed Amended Coniplaint.

2. This Stipulation rnay bc signed in courrterparts and a facsimile signaturc shall

have the same force and e ffect as an original signaturc. For purposcs of expediting the matter,

the Stipulation may also be submitted with clcctronic signatures.

FOR PLAINTIF'I'S I-AW OT FICES OF TOMAS E.
MARGAIN

DATED:

FOR DEFENDANT
AITMANDO VARGAS

ITISHMAN, LARSEN, GOLDRING
AND ZIiITI,ER

Hon. Patricia V. Trunbull
United States Magistrate Judge

- J -

r I
DA'r'ED: rl \ t.{U?=_

_ _ _ _ r d ! * . \

IT IS SO OITDERI'D

DATED:

018(M PVl'

SI tPULA'flON lO GRANI' I ' l-AIN IIFFS I-l lAVE TO Al\lEND CON,If l.AlN'l : t l ' l tOl'OSi' l l) l  ORI)lrl i .
Ruiz. ct al \,. Vileas
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F IRST AMENDED COMPLAINT  (FLSA:  PENDANT STATE CLAIMS)

labor for DEFENDANTS

LAW OFFICES OF TOMAS E. MARGAIN
TOMAS E. MARGAIN. Bar No. 193555
.IACOB SIDER. Bar No. 236084
1550 Bryant Street. Suite 725
San Francisco" CA 94103
Telenhone:  41 5-861 -9600
Fax: 41 5-86 |  -9622
margainlaw@hotmai l .coni

Attorneys lbr Plainti lls

JOSE t 'ELIPE I t tJ IZ:  CARLOS AGLJI I ,AI t
RIVAS; MnRCl l l l , lNO I  I ITRNANI) l rZ:
ALts. IANDRO AGUII ,AR:  RAMIRO
HERNANDEZ PN RI{N

[ ) la in t i l l . s .

V S .

ARMANDO VARGAS; JAVI I IR VAI{GAS:
NOE VARGAS: EDI' |H R. SAUNO:

Dclcndants

Casc No. :  C 08 00267.11j

FI ITST AMENDED COMPLAINT &
DI iMAND FOR JTIRY TITIAL
Federa l  FLSA Cla im:

1. Irai lurc to pay ovcrt imc and
rn in inrurn \ \ 'age:  29 U.S.C.  $$ 207.216(b) .
and 25,5(a) ;
( ' r l  i  l b rn ia  S ta te  ( ' l a i n rs :

2. I iai lurc to pay ovcrt imc and
minimum w'ages (Califbrnia Labor Code $$
5  l 0 :  I  l t ) 41a ; :  I  8 l  5 ) ;

3. Breach of Contract
4. FailLrrc to Providc Accuratc Pay

Stubs ancl Rccorcls: Submitt ing F-alse and
I:rarudulcnt C'crt i l lcd Payrol l  Rccords
(Cal i lbrn ia l -abor  Codc $$ 22( t .1174"  1776.
IWC Wage Order  No.  16 $ 6) ;

5. liaih-rre to Pay Wagcs Due at End of
Employment (Cali fbrnia Labor Code $$ 201,
203) ;  and

6. Violation of Cali fbrnia Business
eurd Pro(css ions Codc S$ 17200.

t lNI-f I l l )  Sl-Al-ES DIS'l 'RIC"f C'OtlR.' f
FOR l 'HIl

NORl ' l l l rRN DISTRIC-I '  OI '  CAI . IFORNIA
SAN .IOSE DIVISION

NATURE OF CLAIM

by construction rvorkers rlho perlbrnredL This  is  a  act ion

Case 5:08-cv-01804-PVT     Document 22      Filed 11/17/2008     Page 5 of 23
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craft of Plumbers and w'ho are bringing claims for unpaid wages. unpaid oveftime wages

unpaid prevail ing \\ 'ages. interest. penalt ies. damagcs and attornc, '-s'  fecs and costs arising out o

the lailure to pay all wages for labor dischargcd including but not limited to overtimc

minimum wages as required by the Fair Labor Standards Act and Califbrnia law. PLAINTIFI;

scck conipcnsatorv damagcs fcrr unpaid wages in addit ion to l iquidated damages under 2

U.S.C. $ 216(b) fbr themselvcs and othcr opt-in u,orkcrs in a rcpresentative capacity under t

FLSA. Under pendant State Larv claims PLAINTIFFS bring claims lbr waiting time penalti

under Cali lbrnia Labor Code 5\ 203. a l iquidatcd damages assessment under Cali fbrnia L

Codc $ 1194.2. pcnalt ics undcr Cali lbrnia Labor Codc 5\ 226 (u'agc stub violations), attomcy'

fees. costs. and pre-. ir"rdgment interest pursuant to Cali fbrnia Labor Code $l194(a) and29 Ll.S.C

$ 216(b) .

2. . PLAIN'fIFFS inclr-rding Opt-ln Consenters'. claims can be summarized as fbllows:

(a) Preliminar)' and post-l inrinar)' labor clainrs (Overtinre FLSA): Whel PLAINTIFFS

including Opt-ln Consenters. were enrployed by DEFENDANTS. at various t imes they we

required to show up to the shop and began to perfbnl compensable labor and were not pai

un t i l  t hcy  showcd  up  to  a . j oh  s i t c .  Th i s  i r r c l uded :  t l ) l oad i r rg  too l s .  n ra tc r i a l  and  cqu ip rncn t :  (2

picking up paperwork or having n'ork related meetings: (3) going to various vendors to purc

or pick up tools. nratcrial or cquipr-nent: and (zl) transport ing thcruselvcs. tools. rnaterial

equiprnent to a.job sitc in a compan)'truck. At thc end o1-thc day. PLAINTIITFS. including Opt

In Consenters. wcrc not paid for thcir cor-r-rpcnsablc labor to rcturn the work trucks. materials

tools and themsclvcs to thc construction shop. 
' l 'his 

leads to overt inre and wage claims

PLAINTIFFS' actual work week was over 40 hours and thcy u,crc rlot paid overtime wages.

(b) Shaving or Rcducing Work I lours (Ovcrt ime /FLSA): When PLAINTIFFS, including

Opt-ln Consenters. worked in Prevailing Wage or Pr.rblic Works projects, they were not paid for

FIRST AMENDED COMPLAINT  (FLSA:  PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 22      Filed 11/17/2008     Page 6 of 23
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all hours worked at tlie construction job site. This was done to reducc the rate of pay so that

workers would be paid at the correct prevailing wage rate fbr the craft of work they discharged

but for a lesser number of hours. This leads to FLSA ovefiime exDosure as PLAINTIFFS' actual

work week of comoensable labor was ovcr 40 hours.

(c) Misclassi l lcation and Failure to pa_v-' pre'n,ai l ing wages (Overt ime /FLSA)

PLAINTIFFS, inclLrding Opt-ln Consenters. performed labor as plr.rmbers on various Publi

Works construction pro.iects rvhich requirc thc paymcnt of Prevail ing Wages by operation o

contract and State l-arv. On thosc pro.jccts. [) lr lr lrNDAN'I 'S l ir i led to pay the Prevail ing Wagcs

Ibr thc typc or classi l ication o1- labor PLAIN]'IFI"S. includins Opt-ln Cor.rscntcrs. discharged.

dctcrmincd and disscminatcd by thc Statc of Cali lbrnia's Dcpartmcnt ol- Industrial Relation

' l 'his 
was donc by cithcr paying *orkcrs the u'rong classi l lcal ion to takc advantage of a lowe

pay scale or by lailing to pa1' an)' rccognizablc prcvailing r,vagc and lalsilying Certified I'a

records. This leads to FLSA or, 'crt imc cxDosurc as PI,AIN'fIFFS'actual work weck o

compensable labor was over 40 hor,rrs.

(d) Pa)' ing Salarl" to Not Pa)' Overt inre Wages: PLAINTIFFS. including Opt-l

Consenters. at  var ious t imes were paid a lump sunr or salary arnount and worked overt ime hou

being over 40-hours in one week (FLSA) and over 8-hours in one day (California Labor C

section 510). As a rcsult.  and b. '- opcration of larv. PLAINTIFFS. including Opt-ln Consenters

are owed tirne and a half their reclrlar rate for all overtimc hours.

iUB.IECT MATTER JURISDICTION AND VENUE

3. Tl i is C'or-rrt is a propcr venLlc. sincc r-r 'c 'nts giving l ise to this lawsuit have occurred in

this distr ict.

4. Subject r lattcr jurisdict ion o1-this action ol-this Court is based upon Fair Labor

Standards Act.29 U.S.C. 
"$201 

ct. scq. and the pcndant. jr-rr isdict ion o1'this Court.

FIRST AMENDED COMPLAINT  (FLSA:  PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 22      Filed 11/17/2008     Page 7 of 23



1

2

3

4

5

5

1

B

9

1 0

1 1

I 2

1 3

I 4

1 5

1 6

1 1

1 B

1 9

2 0

2 1

2 2

2 3

2 4

2 5

PARTIES

5. PLAINTIFFS .IOSE FELIPE RLJIZ: CARI-OS AGTJII,AR RIVAS: MARCELINO

I-IERNANDEZ; AI,F.JANDRO AGUII-AR: RAMIRO IJITRNANDEZ PARRA AND Opt-ln

Consenter PLAINl' lFIrS wcre. and at al l  relevant t imes herein are individuals over the age of

eighteen eniployed by DITFENDAN-fS. one or al l .  during the statute of l imitations in this action

6. Opt-in Cclnsenters arc w'orkcrs rvho arc nraking sinri larr claims and w'ho have f i led Opt-

In Conscnt Fornrs to join as plainti l- l-s in this action pursuarnt to thc special procedures fbr

representative actions underthe Fair Labor Standards Act.29 U.S.C. \{201 et. seq. Said Opt-ln

Forms shall  be l i led with the Court and PLAINTIFFS rcserve the right to f i le a Motion to Send

said workers Noticc o1'their r ight to Opt-in to this action. Attached to this I i i rst Amended

Complaint as Bxhibit A are the Opt-in lbrms of named PLAIN l ' lFFS. Opt-ln Consent Forms

fbr other named individuals. who are asserting claims under the FLSA shall be llled with the

Courl r,vhen received by PI-AINTIFITS' counsel.

7. Plainti f fb arc inlbrnrcd iuicl bel ie'n,e and therclbre al lcgc. that at al l  t imes mentioned

herein DEFENDANTS ARMANDO VARGAS; JAVIITtt VARGAS; NOE VARGAS; and

EDITH R. SATJNO (hcreinafter. ".TOINT EMPI-OYER DEFENDANTS") were engaged in the

business of plLrnrbing construrction. nraintcnance and repair in Northern Cali lbrnia with

part icr,r lari ty in Montcrcy. San Benito. Santa Clruz and Santa Clara cour.rt ics. DTTFENDANTS

run and operate a company known as QUALITY PLIJMIIINC;.

8. Dcf'cndant ARMANDO VARGAS is the owner and l iccnse holdcr. o1'QUALITY

PLUMBING fbr l iccnsing pr,rrposes rvit l i  the Statc o1'Cali lbrnia Contractors State Licensing

Board ("CSLtl").

9. Defbndant EDI l ' l  I  SALJNO is a co-owner of QUALII 'Y PLUMBING.

FIRST AMENDED COMPLAINT  (FLSA;  PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 22      Filed 11/17/2008     Page 8 of 23
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10. Defendant .IAVIER VARGAS had operational control of the day to day functions of

QUALITY PLUMBINCi. He had the po\\ 'er to act. on behall-o1'QUALITY PLUMBING vis-d-

v is  i ts  employces.  inc lLrd ing PLAINTIFFS.

I l .  Defendant NOE VARGAS had operational control of the day to day functions of

QLJALI'fY PLTJMBING. Hc had thc po\\ 'cr to act. on bchalf ol 'QUALITY PLUMBING vis-d-

vis i ts employees. inclLrding PLAINTIFFS.

12. Plaintifl-s arc infbrnicd and bclicvc and basccl thcrcon allcgc that DEITENDANTS havc

jointly employed PLAINI'IFF-S as plunrbcrs on thc I)l{O.lEC'l'S and in other work throughout

thcir employment with QLJALI'I 'Y PI-UMBING. PLAIN'I l t 'FS arc inlbrmcd and believe and

based thereon al lege that ARMANDO VARGAS; .IAVIER VARGAS; NOE VARGAS; and

EDITII R. SAUNO are related and in common control of a same group of people. that their

employment with QUALI' l 'Y PLUMBING rvas not independent and disassociated. but as result

of amangcment between ARMANDO VARGAS:.IAVIER VARGAS: NOE VARGAS; and

EDI'f l l  R. SALJNO. each was acting on bchalf of or in the intcrest of the other in relation to the

employment of cach PLAINTIFFS. and that at al l  t irncs rcl*,ant l icrein stated. PLAINTIFFS

were under  the contro l  o1 'QUALI ' l 'Y  PI- [JMBIN( i l  ARMANDO VARGAS;. IAVIER

VARGAS; NOE VARGAS; and EDITI I  R.  SALINO.

13. PLAINTIFFS are inlbrmed and believe and therefbre al lege that ARMANDO

VARGAS; JAVIIIR VARC]AS: NOII VARGAS: and IIDII ' l  I  R. Sn LINO constitr"rte an

intcgratcd. r"rnif led cconornic r-ntcrprisc in biding. contracting. nranaging labor relations with

respect to various construction projccts" inclr.rding thc PRO.IlrC'l-S lbr which PLAINTIFFS were

not properly paid r.ninimum prevailing wage and/or overtimc w'ages.

14. Plainti f fs hereinalier col lectively ref 'er to ARMANDO VARGAS: JAVIER VARGAS;

NOE VARGAS: and lrDI' l 'H R. SAUNO as . lOlN'l '  EMPLOYER DEFENDATS. PLAINTIF

FIRST AMENDED COMPLAINT  (FLSA;  PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 22      Filed 11/17/2008     Page 9 of 23
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seek ioint and severable l iabi l i ty of JOINT EMPLOYER DEFENDANTS for t l-re wages owed

PLAINTIFFS.

1 5. PLAIN'| lFF S are informed and believe and therefore allege that certain JOINT

EMPLOYER DITFIINDANTS and each o1-therr. control led and operated QtlAt-lTY

PLUMBING. PLAINI'IF'FS are furthcr infbrmcd and believe and based thereon al lege that

QUALITY PLLIMIIING was operated in such that each.IOINT EMPLOYER DEFENDANI'

was the alter-ego of the other. that a unity of interest exists bctrvccn them such way that in equity

any separatcness o1'lbmr should be disregarded to prevcnt liaud and injustice.

16. PLAIN1'IFIrS are inlbrnied and believe and thcrclbrc allege that adherence to the

separate existence of JOIN f EMPLOYER DEFENDANI'S as entities distinct fiom each other,

would permit an abuse of the corporate privilege and *'ould sanction a fiaud in that said

DEFENDANTS. and cacli  of them. u,hi le acting as principle owners. shareholders. agents,

offlccrs employecs and/or servants of QIJALI1'Y PLTJMBINC} knowingly performed the

fol lowing: (1) engaged in wage and l iour f iaud against ernployees of QIJALITY PI-UMBING,

including PI.AINTIITFS: (2) acted to conceal the lact that PI-AINI'IF'F'S and/or their fel low

employees were not paid prevail ing rvages by submitt ing Ialsi l icd payrol l  records to the

awarding agencies: (3) Lrnderbid the sr"rbcontracts and/or contracts for the PRO.IECTS with

knowlcdgc that t l ic bid r.vas insull lcicnt to pay PLn INTIITFS and/or othcr fel low employecs

prcvailing wagcs: and (4) Lurdcrbid thc subcontracts and/or contracts for the PRO.IECTS in

to gain an unfair advantage over the competition in bcing arvardcd thc subcontract and/or

contract lbr the PRO.IEC'l S. Said DITFITNDANTS' acts or onrissions thcrcby subjected JOINT

EMPLOYER DDITIINDAN'I 'S to crinrinal and civi l  l iabi l i t l ' lbr lai lure to pay mininrum

prevailing wages. tax liar-rd. insurance fiaLrd. and numerous othcr wage and hour violations.

FIRST AMENDED COMPLAINT  (FLSA:  PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 22      Filed 11/17/2008     Page 10 of 23
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17. PLAINTIFFS are informed and believe and therefore allege that certain JOINT

EMPLOYER DEFBNDANTS arc.ioint ly and several ly l iable under for the underpayment of

prevail irrg wages and rcsult ing asscssr.nents undcr Cali fbrnia Labor section 1722.1 which stal

For t l ic purposcs of this chaptcr. "contractor" and
"subcontractor" include a contractor. subcontractor. licensee.
ofllcer. agent. or rcpresentative thercof. acting in that capacity,
rvhcn working on public u'orks pursuant to this art icle and Art icle 2
(conrmcncinc rvith Section 1770\.

18. During the employment o1'PI-AIN'fIFFS. including Opt-ln Consenters, ARMANDO

VARGAS at various times had payroll checks issr-red by DALRADA FINANCIAL fbr labor

perlbrmed for JOIN'I '  IrMPI-OYITR DEITENDAN'fS. l lascd on inlbrmation and belief,

DALI{ADA ITINANCIAL is a I)clau'arc Corooration uhich had its coroorate status lbrlbited.

GENERAL ALLEGATIONS

19.  JOINI 'EMPLOYITR DEITITNDANTS emplo l 'ed PI-AINI ' IFF-S.  inc lud ing Opt- ln

Conscnters. at al l  relevant t imes within the statute of l imitations in this action various

PREVAILING WAGE PRO.IECTS and on PRIVA'l ' tr  PRO.Il icl 'S beins construction. service

or maintenancc rcpair rvork does for a private part), and not strb.jcct to Prcvailing Wage laws

obligations.

20. JOINT EMPLOYER DEITENDANI'S cor.r.rpcnsatcd PLAINTIITFS. including Opt-ln

Consentcrs, fbr their labor on the PRITVAIt- lNG WACilr PRO.IECTS at a rate of pay below the

prevail ing wage rate o1'pa1'1br the classi l lcation ol-their labor. 
' fhis 

was acconrpl ished by

various schcmes including but not l imited to: (1) not paying prcl iminary and postl iminary labor;

(2) reducing or shaving the number of hours norked on anv PREVAILING WAGE PROJECTS;

and (3) paying the incorrect prevailing \\'agc ratc lbr thc classillcation of work discharged.

FIRST AMENDED COMPLAINT  (FLSA:  PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 22      Filed 11/17/2008     Page 11 of 23
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21. JOiNT EMPLOYER DEFENDANTS did not compensate PLAINTIFFS. including Opt-

In Consenters. for their labor b-v" making any fringe bencflt contribr.rtions that could offset the

prevail ing wage rate of pay fbr the classif lcation of thcir labor.

22. .IOINT IIMPLOYER DEFENDANTS did not compensate PLAINI'IFFS, including Opt-

In Consenters. Ibr thcir labor during the ir entire enrploynrent by' paying overt imc wages when

due and owing.

23. JOINI'ITMPLOYIIR DI:FIINDAN'I 'S did not conrpensate PLAIN'l ' l t 'FS, including Opt-

In Consenters, fbr their labor by paying 1br al l  hours w'orkcd ("SIIAVING OF HOURS").

Typical ly. JOINT ITMPLOYER Dlrl l l rNDAN-|S had PLAINI-II:FS aud othcr workers work

show up to the shop belbrc thc schcdulcd start timc and had them begin perfbrming compensable

labor. At the end o1-a work da1'. whcn PLAINTIT'FS. including Opt-ln Consenters, were oul on

the field on a construrction pro.ject. .IOIN'I' tTMPLOYF.R DIIF ITNDANTS stopped paying

PLAIN1'IF'F'S. including Opt-ln Consenters. fbr their u'ork and did not pay them fbr the t ime it

took them to load tools or cquipmcnt. drivc back to thc shop or bc driven back to the shop, and

unload tools or cqr-r ipment.

24. .IOINT EMPLOYER DEFITNDANTS rl isclassif icd PI-AIN'l ' lFFS. including Opt-ln

Conscntcrs, as Laborcrs. to pay thcnr a lor.ver pa1' scalc. w'hcn thcl' workcd as Plumbers and

earncd a higher pay scale lbr the discharge of their labor on Prevail ing Wage pro.iects.

25. JOINT EMPLOYER DEITENDANI'S cmploycd PLAINl-lFFS. including Opt-ln

Consenters. and paid thcm lor thcir labor w'i th chccks issucd by DALITADA ITINANCIAL even

though they perfbrmcd compcnsablc labor lbr.IOIN I '  EMPLOYER DEITENDANTS and worked

earned but unpaid overtime wages rvhile employed by JOINT EMPLOYER DEFENDANTS.

FIRST AMENDED COMPLAINT  (FLSAI  PENDANT STATE CLAIMS)
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COUNT ONE
FEDE,RAL CLAIM

Violation o/-the Fair Labot' Standards Act
29 [J .S.C.  S$ 207.  216(b) .  and 2,s5(a)

Failttre lo Puy Overtime lL'uge.s ttntl Minimum Wages

26. PLAINTIFFS re-al legc and incorporate the al legations of paragraphs 1-25 as i f  ful ly

stated herein.

27. At al l  relevant t irnes herein. PLAINTIFFS' eniploynrcnt was subjcct to the provisions of

the Fai r  l .abor  Standards Act  o1 '1938.  as amcndcd ( "FLSA")"  29 tJ .S.C.  $ 201.  c l  scr1.

28. .IOINT EMPLOYIIR DEFL:NDANTS are cngaged in conrnrcrce or in thc production of

goods fbr commcrcc as dcfincd b1'29 Ll.S.C. $ 203 (r) & (s) and rclatcd Dcpartment of Labor

regulations.

29. .IOIN'I ' t jMPLOYIjR Dlj l j l rNDnN'l 'S routincly'rccprircd and/or sul ' l -crcd or permittcd

PLAIN'l ' lFFS. inclLrding Opt-ln ( lonscntcrs. to rvork nrorc than 40 hours per week, sometimes

witliout paying thcm any wagcs at all lbr sr-rch ovcrtin-rc u,ork. and routinely withor"rt paying thcrn

any overl ime premium lbr hours worked in excess ol '40 hours per week.

30. .IOIN-f EMPLOYEI{ DE|ITNDANTS roulinch lai lcd 1cl pa) PLAIN1'IFFS, including

Opt-ln Consenters. the prevailing u'age lbr their labor on the PROJECTS wliich are Public

Works Proiect. pursuant to Califbrnia lau', and require the payr.nent of the Prevailing Wage

which is a minimum wage olthe State of Cali fbrnia.

31. In fai l ing to pay PLAINTIFFS. including Opt-ln Conscnters. ovcrt imc wagcs at one-and

one-half t imes thcir rcgular ratc of pay. including hours for which Plainti f fs. including Opt-ln

Consentcrs. received no compensation. and in fai l ing to pay the minimunl wage DEFENDANTS

wil l f ir l ly violated the lr l-SA.

32. As a direct and proximate rcsulr of . IOIN-I ' ITMPLOYITR DEFENDANTS' lai lure to pay

proper wages under the FLSA, PLAINTIFFS. including Opt-ln Consenters, incurred general

FIRST AMENDED COMPLAINT  (FLSA:  PENDANT STATE CLAIMS)
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damages in the form of lost overtime \\'ages and lost minimum wages in an amount to be proved

at tr ial.

33. JOINT EMPLOYER DEFENDANTS intentionallv. r i i th rccklcss disrcgard fortheir

responsibi l i t ies Lrndcr thc FLSA. and rvit l ior-rt good calrse. l ir i led to pay PLAINTIFFS. including

Opt-ln Consenters, their proper \.vages" and thus del-cndants arc l iable to PLAINTIFFS, including

Opt-ln Conscntcrs. lbr liquidatcd darragcs in an anrount cqr.ral to their lost wages over a three

year  s tatute of  l imi ta t ior ls  pursuant  to  29 iJ .S.C.  $s\  216(b)& 255(a)  of  the FLSA.

34. PLAINTIFFS. including Opt-ln Consenters. \ \ 'crc reqr-r ired to retain legal assistance in

ordcr to bring this action and. as such. are entitled to an au,ard of reasonable attorney's f'ees

pursuant to the FLSA.

COUNT TWO
PE,NDENT STATE CLAIM

Violution ol ()ul i f i trniu Lubor ( 'orlc. l , i . i t  510, 1771-1,\10. 1191, 1191.2 & 1197
liuilure to Prtrytcrly'l)u1' ,\Iininturtt lf'ugas'und Orertinta on I'}uhlic lfork.s und Privuta

(' o n.s I t' u c' I i o n P r o i c c' t.s

35. PLAIN'I ' IFIrS re-al lege and incorporate thc al lcgations of paragraphs l-34 as i f  ful ly

stated herein.

36. At al l  t inres mentioned herein. PLAINTIFFS. including Opt-ln Consenters, were

eniploycd in execution ol 'PRO.IECTS which rvas and is sub.ject to the prevail ing wage lau,s of

theS ta teo fCa l i f o rn iapu rsuan t toLaborCode5 \5 \  1771  & lTT4 . rega rd ingworkunder takenon

public construction pro.f ccts. Pursuant to l-abor Codc 5\$ 1771 &.1774. al l  employees. including

PLAIN'fIFFS. inclucl ing Opt-ln C'onscntcrs. hircd in cxccution of PRO.IECTS. shall  be paid fbr

their work on the PROJECTS not less than the gcneral prcvail ing rate of pcr diem wages for

work of a similar charactcr in thc locali ty in which the public u,ork is perfbrmed. and not less

than the general prevail ing rate ol-pcr diern wages 1br holiday and overt ime work. Said

Prevailing Wagc ratcs are disseminatcd b1' the Statc of Califbmia's Departrnent of Industrial

FIRST AMENDED COMPLAINT  (FLSA:  PENDANT STATE CLAIMS)
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Relations and pursuant to California laws and Regulations all contractors in the execution of a

public works construction proj ect arc manclated by lari ' to pa)'these minintum wages.

37. At al l  t imcs mentioned l icrein. . IOINT EMPLOYER DEFENDANTS were subject to the

prevail ing wage laws of thc State of Cali fornia pursuant to Labor Code $$ 1771,1774 and 1815,

regarding work undcrtaken on public works construction pro.jects. Pursuant to Labor Code

$$1771 .1774 and 1815.  . IOIN l ' ITMPI.OYITR DITI . 'HNI)AN' I 'S had a duty  to  pay the i r  en ip loye

on such projects, inclr-rding PLAINTIFFS rvho w'ere employcd in thc execution of the contract of

the PRO.llrC'l'S, not lcss than one and onc-half timcs their basic prcvailing rate of pay for

holiday and overt iure rvork" as specil ied in annual and senri-annual bullct ins published by the

Cal ilbrnia Department of hidustrial Re I ati ons.

38. At al l  t in"res mentioncd herein. JOINT EMPLOYITR DEFENDANI'S were subject to the

overtime wage laws of the State of Califbrnia pursuant to Labor Code $510. regarding work

undertaken on private construction pro.iects. Pursuant to l .abor Codc $510. JOINT EMPI-OYER

DEITENDANTS had a duty to pay their cmployees. including PLAINTIITFS. who workcd on

such private constructions pro-iects not less than the one and one-half t inres their contractually

agrced upon rcgular rate of pay for non-public works construction pro.iects for al l  hours worked

in excess of 8 hours a clay and 40 hours a u'eck.

39. PLAINTIFFS arc infbrmed and bcl ieve and bascd thcrcon contend that lbr work

perfornted on PRO.IIiC'l'S. they were paid less than thc rccluircd nrinirnunt prcvailing rate fbr

non-holiclay and non-ovcrt imc hours and less than thc rccluired rninimum prevail ing rate fbr

holiday and ovcrt inrc w,ork as rcquircd by Labor Codc r5s1771.1774 and 1815; and fbr non-

public works coustructior-r projects they wcre paid less than one and one-hall'tirnes their regular

rate of pay, or not at all. fbr the hours worked in exccss o1-8 hor"rrs a day and 40 hours a week as

required by Califbrnia Labor Code g 510.

FIRST AMENDED COMPLAINT  (FLSAI  PENDANT STATE CLAIMS)
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40. PLAINTIFFS. including Opt-ln Consenters. therefore contend that for their work

performed on PROJECTS..IOINT EMPLOYER DIIFENDANTS violated Labor Code $$ 1771.

1774 and 1815. specif ical ly by fai l ing and refusing to comply ivith the statutory duty to pay

PLAINTIFFS or to cnslrre that PLAINTIFFS. inclLrding Opt-ln Consenters. be paid. prevail ing

wagcs and prevailing u,agc lbr holiday and overtirrc u'ork as rcquircd by the contracts and by

statute. PLAINTIF|S. including Opt-ln Consentcrs. also contcnd that lbr non-public works

construction pro.jccts.JOINT EMPLOYER DEFENDANI-S violated Labor Codc $510,

specil ical ly by Iai l ing and relr.rsing to conrply with the statutorv duty to pay PLAINI'IFFS,

including Opt-ln Cotrscntcrs. one and one-hall-tin-rcs their regular rate of pay fbr hours worked in

excess of 8 hours a dav or 40 hours a w'eek as reouired bv statute.

41. Pursuant to Labor Code 5\ I194. fbr their r.r 'ork on I '}ROJECTS. PLAINl' l l .FS. including

Opt-ln Consenters. seek as earned but were not paid nrinimunr prevailing wages and required

minimum prevailing wage lbr holiday and oveftimc workl and fbr their work on non-pubic

works construction pro.lects. PLAINTIFFS. including Opt-ln Consenters. seek as earned but

unpaid overt imc conrpensation lbr hours norked in excess ol '8 hours a day or 40 hours a week.

PLAINTIFFS. including Opt-ln Consurtcrs. arc cnti t lcd to ancl thcrelbrc rcquest an award of pre

judgnrent interest on thc Lurpaid wages set forth herein. PLAINTIFFS. including Opt-ln

Consenters. also seek an assesslt lent under Labor Codc r\ 1194.2.

42. PLAINTIITFS. including Opt-ln Consentcrs. have incurrcd. and wil l  continue to incur,

attorneys" fees in the prosccution o1'this action ancltherelbrc dcnrand such reasonable attorneys'

fces and costs as set by thc cour-t pursuant to Cali lbrnia l-abor Code $ I194.

FIRST AMENDED COMPLAINT  (FLSA:  PENDANT STATE CLAIMS)
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COUNT THREE
PENDENT STATE CLAIM

BREACH OF CONTRACT -THIRD PARTY BENEFICIARY

43. PLAINTIFITS re-allege and incorporate the allegations of paragraphs 1-42 as if fully

herein.

44. PLAINTIFFS are informed and believe and based thereon allege that when they worked

on various PROJECT'S. there was a written CONTRACT in place. wherein workers on the

PROJECTS were to be paid the applicable Prevail ing Ratc.

45. PLAINTIFFS are inl'ormed and believe and based thercon allcgc that the CONTRACTS

required .IOINT IIMPI,OYER DEFENDAN'fS to compll 'with al l  applicablc lcgal rcquirements

for work undertakcn on public works pro.jccts and ensure its subcontractors to con-rply with al l

such laws.  inc lud ing paymcnt  o1 'prcvai l ing wagcs pursuant  1o Labor  Codc $$ l l94 and 1770 et

scq.

46. Bxcept as cxcuscd b1'thc n'rongtul conduct o1'. lOIN'l- l iMPl-OYER DITITITNDAN'I 'S.

PLAINl' lFFS. including Opt-ln Conscntcrs. havc perlbrnrcd al l  condit ions rcquircd to be

perfbrmed by PLAIN-I ' IFFS, including Opt-ln Consenters. under the CONTRACT'S.

47 . 
'I'he 

CON'I'RAC'I'S are valid. cnforceablc. and r,r'as entered into with mutuality of

contracl, by an of'ter and acceptance. and 1br consiclcratior-r.

48. PLAIN'l ' l f ' 'FS arc intbrmcd and bcl icvc and based thereon al lege that JOINT

EMPLOYER DEFENDANTS breached the CONI-RAC'I'S by lailing to pay prevailing wages as

required by the CONTRACTS. and as required by Califbrnia law. and by failing to submit

truthful and accurate Certif-ied Payroll Records to the public bodies ar.varding the CONTRACTS.

PLAINTIFFS. including Opt-ln Consenters. were damaged by the failure of JOINT

EMPLOYER DEFENDANTS to pay prevailing \\'ages.

49. PLAINTIF'FS have standing as intended third-part_v beneficiaries of the CONTRACTS to

asseft said claims.

FIRST AMENDED COMPLAINT  (FLSAI  PENDANT STATE CLAIMS)
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50. AS A TCSUII Of .IONT EMPLOYER DEFENDANTS' brCACIi Of thE CONTRACTS. AS

more fully set for-th herein. PLAINTIFFS. including Opt-ln Consenters. were damaged in an

amount to be proved at trial.

51. PLAINTIFFS seek as contractual damages earned but unpaid wages being the difference

between the aniount paid and thc prevailing wagc ratc as determined by thc Director of Industrial

Relations.

52. PLAINTIFFS" including Opt-ln Consentcrs. arc cnti t led to and thcrelbre request an award

of prc-judgment interest on the unpaid wages set lbrth herein.

53. PLAINTIFFS are inlbrmed and bcl ieve and bascd thcrcon al lege that the CONTRACTS

at issue provided tliat shoLrld a disputc arisc in connection ri'ith thc CONTRAC'IS that attorneys

f-ees would be awarded to the prevailing party. PI-n INTIFFS. including Opt-ln Consenters, have

incurred, and will continue to incur attorney f'ees in the prosecution of this action and therefbre

demand such reasonable attorncl 's '  I 'ees as set bv the court.

COUNT FOUR

PENDENT STATE CLAIM
('uli/itrniu Luhor ('rlrlc I 226 & I 171

Lfugc Stuh,s und Recor"d Kct'ltirtg

54. PLAIN'fIFFS re-al lege and incorporate the al legations o1-paragraphs 1-53 as i f  lul ly

stated herein.

55. At al l  t imes relevant hereto. . IOINT EMPI-OYER DEFF.NDANTS were subject to the

provisions of IWC Wage Orde r 16-2001 . and Labor C'odc 5S5\ 226 and 1 174. which require an

employerto keep written daily records of each of i ts emplol,ee's hours of work and mealbreaks

and to maintain such records for at least three years: and to provide each employee with written

periodic wage payment setting fbrth. arrong other things. the dates of labor fbr which payment o

FIRST AMENDED COMPLAINT  (FLSA;  PENDANT STATE CLAIMS)
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wages is made. the total hours of work forthe pa1'period. the gross and net wages paid, all

deductions from those wages. and the name and address of the employer.

56. .IOINT EMPLOYER DEFENDANTS knowingly and intentionally failed to provide

PLAINTIFFS. including Opt-ln Consenters. with i lccLrrate. i tenrized wage statenrents irr

compliance with Labor Code \226. SLrch lai lurcs in.IOINT ITMPLOYER DEFENDANTS'

itemizcd wage statcmrcuts includcd. an' long other things. not accurately showing the number of

all hours worked. including overtimc hours, in each pay period and/or incorrectly reporting gross

wages earned.

57. AS A dircCt TCSUII Of JOINT EMPLOYER DI]FITNDANTS ' 
f-Ai lr-rrc, PI-AIN'|IF'FS.

including Opt-ln Consentcrs, \\'ere injured and entitlcd to recover an amount to be proved at trial

for actual damages. including that measured by the unpaid \\'ages. of not less than $100.00 for

each violation up to $4.000.00.

58. PLAINI'IFF'S have incurrcd. and wil l  continue to incur attorney f 'ees in the prosecution o

this action.

COUNT FIVE
PI iNDENT STATE C]LAIM

('ulilbrniu Luhor ('otla ,\ec'tion 203
Il'u it i ng T i nrc P a nul t ic,s'

59. PLAINTIITFS rc-al lcgc arrd incorporatc thc al lcgations o1'paragraphs 1-58 as i f  ful ly

stated hercin.

60.  At  the t imc PLAIN' I ' IFFS'  enrp lo l ,nrcnt  rv i th . lOIN- I ' ITMPLOYER DITFI iNDANTS was

terminated, JOINI'EMPLOYER DEFENDANI'S owed I ' ] l .AINl ' l l ;1. 'S. including Opt-ln

Consenters, certain unpaid oveftime wagcs as previously alleged. and such wages owed each

PLAINTIFF werc ascertainable at the t inte of termination.

61 . Failure to pay wages or.r'ed at an employee's termination as required by Labor Code

subjects the employer the payment of a penalty equaling up to 30 days wages, as provided

Labor Code $ 203.

$20 l

for in

FIRST AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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62. As of this date. JOINT EMPLOYER DEFENDANTS have failed and refused. and

continue to fail and refuse. to pay the amount duc. thus rnaking each such defendants liable to

PLAINTIFFS. including Opt-ln Consenters. for pcnalt ics cqual to thirty (30) days wages.

COUNT SIX

PE,NDENT STATE CLAIM
L'iolulion o/ Culi/brniu Business & Pro./'es,sions Code $17200

Ra,; l i I u I i t t n .f r tr (,' nf u i r B t t,s' i n a.s,s P r uc t i c' a,s

63. PLAIN'|IFFS re-al lege and incorporate the al legations o1-paragraphs l-62 as i f  ful ly

stated herein.

64. At al l  t inrcs relevant herein. PLn IN'I ' IF'FS' cnrplol 'nrcnt r,vith . lOIN'l '  EMPLOYER

DEFENDAN'I 'S was sLrb.jcct to FI-SA. Cali lbrnia l-abor C]oclc and applicablc Wage Ordcrs

promulgatcd by the Cali lbrnia Industrial Well irrc Conrmission. lvhich rcquired al l  cmployccs to

be paid ccrtain minimum prevailing wagcs. overtirne lbr work pcrformed in excess of 40 hours

per week or 8 hours pcr da1'unlcss spccil ical ly excnrptcd bl thc lan. and also required

PLAIN'f l l 'FS. inclr.rding Opt-ln Conscntcrs. to be paid premiLrnr pay lbr missed rest periods.

65. At al l  t imes relevant herein. the employer of PLAIN'fIFFS. JOIN'I 'EMPLOYER

DEFENDANTS were sub.lect to the Califbrnia Unlair-frade Practices Act (California Business

and Profbssions Clode \ { 17000 et seq.). but fai led to pa} the PLAINTIFFS. including Opt-ln

Consenters. certain minimum prevailing \\'agcs. ovefiime pay as reqr.rired by applicable state and

federal laws and failed to pay premium pay for missed meal/rest periods. to all of which

PLAINTIFFS. including Opt-[n Consenters. wL're legally,entit lcd. with JOINT EMPLOYER

DEFENDANTS keeping to hinrsclf the amount lr 'hich shor.r ld have been paid to PI-AINTIFFS.

inch"rding Opt-ln Consenters.

66. In doing so, .IOINT EMPLOYER DEFENDANTS violated California Unfair Trade

Practices Act. Business and Professions Code $ 17200. ct secl. bv committ ing acts prohibited by

FIRST AMENDED COMPLAINT  (FLSA;  PENDANT STATE CLAIMS)
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applicable Califomia Labor Code pror,'isions. IWC Wage Orders. and the FLSA. and thus giving

them a contpetitive advantage over other ernplol'ers and busincsses with whom JOINT

EMPLOYER DEFENDANTS were in competit ion and r.r 'ho w'cre in compliance with the law.

67. As a direct and proxinrate result of . IOINT EMPI-OYITR DEFENDANI'S' violations and

failure to pay thc reqr"rired minimum prevailing wages and ovcrtinle pay, thc PLAINTIFFS'

rights under thc larv u,erc violated ancl thc Plainti l ls. including Opt-ln Consenters. incurred

general damages in thc lbrrn of unpaid wages in amount to bc pror,,ed at trial.

68. JOINI'EMPLOYI:R DEFENDANTS had bccn aware of the existence and requirernents

of the Unlair Trade Practiccs Act and the requiremcnts o1'state arrd f-ederal wage and hour laws,

but wil l ful ly, knowingly. and intcntionally' lai lcd to pay PI-AIN f lFtrS" including Opt-ln

Consenters, minimum prcvailing \vagcs and overtinrc pay due.

69. PLAINl-l l 'FS. having been i l legally deprived of thc minimum prevail ing wages and

overt ime pay to which they were lcgally entit led. herein seek resti tut ion of such unpaid wages

pursuant to the Business and Profbssions Code s\17203.

70. PLAINTIITFS bring this count on their on'n bcl ialf  only. and as a claim for resti tut ion,

over a four year statute of limitations.

PRAYER FOR RELIEF

WHEREFORE. PT.AINTIFFS pray' fbr the fol lowing rel icl-:

l .  For compensatory damages pcr lbr al l  wages earned but not paid. al l  overt irne wagcs

carned and not paid and thc f-ailurc to pa.v Prevailing Wagcs and applicable liinge bcnefits

which are an itent o1'prevailing w'agcs in thc anrour-rt to bc pror,'ed at trial:

2. Iror liquidated damagcs per the FLSA equal to unpaid overtirnc and minimum wages;

3. For unpaid premium pay lbr rest periods r.vhich were not authorized or permitted;

4. For restitution of unpaid minimunr prevailing wage, overtime pay and rneal/rest period

premium pay;

FIRST AMENDED COMPLAINT  (FLSA;  PENDANT STATE CLAIMS)
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5. For pre-judgment interest of 10o on the Llnpaid overtirne cornpeltsation and unpaid

minimum wage under Cali fornia Labor Code g5S I 194(a);

6. For "wait ing-t ime" penalt ies under Cali fornia Labor Code $203.

7. For " l iquidated damages" under Cali fornia Labor Code $ 1194.2 for the fai lure to pay

mininiuni wages;

8. Iror reasonablc attorney's f'ees pursuant to Calilbrnia l-abor Code $ I I 94(a) and 29 U.S.C.

Q2l6(b)  o f  the F 'LSA;

9. lror costs ol-suit hercin:

1 0 .

1 1 .

Iror actual damages or a statutory penalty' lbr non-compliant wage stubs; and

For such other and further relief as the Court may deem appropriate.
Datcd: Novcmbcr , ' ]  ,  2008

Please takc noticc

Datecl: November , ,' ,

Resnectf ir l lv submitted.

l l v :-

Attornev fbr Plaintifl.s

DEMAND FOR.IT]RY TRIAL

that Plaintills hcrein dcmand trial by jr,rry in this action.

2008

I{esnectl ir i lv submitted.

.IACOB SIDER
Attornevs fbr Plaintifl's

By:
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CERTIFICATION OF INTERESTED ENTITIES OR PERSONS

Pursuant to Clivi l  I-ocal Rule 3-16. the undersigncd cert i f les that as of this date, other than

the named parties, thcrc are no such interested entities or persons to report.

Dated:  November i - /  .  UOOS

Respectfr"rl I v subnt itted.

\ ./ ... \_-,
, l

JNCOB SIDFR
Attorncvs lbr Plainti l ls
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