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(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIN{S,

I ,AW OIIFICES OF TOMAS E. MARGAIN'fOMAS 
Ir. MAI{GAIN, Bar No. 193555

JACOB SIDER. Bar No. 236084
28 North First Strect. Suite 210
San Francisco. CA 94103'l-eleplrone: 

408-297-4729
I"ax: 408-297-4728
tomas@margainlaw.com

Attorneys Ibr I ' laint i I ls

tJNI-f lrD STATIIS DI S'f RIC'I '  COIJRl'
F'OR I'HE

NOIt ' l ' l  I l r l tN DISl 'RIC'l '  OIr CALIITORNIn
SAN . IOSE DIVISION

.lOSIr FELII ' l r  I{UIZ; CAI{LOS AcUILAI{
RIVAS: MAItCll l t , lNO I I I I I{NANDIIZ:
ALE.IANDRO AGUILAR: RAMIRO
I I I lRNANI) l1Z I 'AI { l {A:  SALOMON
GOMF,Z; MATJRO I IEI{NANDHZ:
I I  l ,RII l lr l t- l 'O PAMAZ-LLJCIAS: nN'l 'ON IO
I II I I iNANDIIZ; ANTONIO GONZALIIS: and
n LIr.lnNDI{O GONZA LIrS.

I ' laint i l l .s.

Casc No.:  5:08 CV 0l  804 PVl '

(PROPOSED) SECOND AMENDED
COMPLAINT & DEMAND FOR JURY
TRIAL
I iedcral Ir[-SA Claim:

l.  Failure 1o pay overt ime and
min imunr wagc:  29 tJ .S.C.  8S 207,  21(r (b) ,
and 255(a) ;
Cali lbrnia Statc Clainrs:

2. Failurc to pay overt inre and
minintum wagcs (Cali lbrnia Labor Codc $$
5 1 0 ;  1 1 9 4 ( a ) :  l 8 l 5 ) ;

3. I lreach ol 'Contract
4. Irailurc to Providc Accuratc Pay

Stubs and Itecords; Submitting False and
Iiraudulent C'crt i  l lcd PayrolI Rccords
(Cal i fbrn ia Labor  Code gg 226,1174,1776,
IWCI Wagc Ordcr No. l6 S 6);

5. Failure to Pay Wages Due at End ol
Irmployntcnt (Cali lurnia Labor Code S$ 201 ,
203) :  and

(r. Violation o1' Cali lbrnia I lusiness
and Prof 'essions Code Q{ 17200.

V S .

NRMANDO VAITGAS;
NOE Vnl {GAS; I lDI - f l l

DclL'ndants

.lAVll l l t  VAITGAS;
It,  SAUNO:

Case 5:08-cv-01804-PVT     Document 49      Filed 03/24/2009     Page 4 of 22
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NATURE OF CLAIM

l. This is a action by construction workcrs who perlbrmed labor fbr DIIFENDANTS in t

cralt of Plumbers and who arc bringing claims lirr unpaid wages, unpaid ovcrtime wag

unpaid prevailing wages, interest. penahies, damages and attorncys' I-ecs ancl costs arising out o

thc lailure to pay all wagcs lirr labor discharged including but not limited to overtimc

mlnlmum wagcs as rcquircd by thc Fair l.abor Standards Act and Calilbrnia law. PLAINI'll;lr

scck ctlnlpcnsatory datnagcs lbr unpaid wagcs in addition to liquidated darnages under 2

U.S.C. $ 216(b) lbr thcmsclvcs and othcr opt-in workcrs in a rcpresentative capacity under t

FLSA. Undcr pendant Statc Law claims PLAIN'I ' IFIrS bring clairns lbr wait ing t ime penalt i

under Calilbrnia Labor Code $ 203, a liquidated damages asscssment under Calilbrnia

Codc $ 1194.2, pcnalties undcr Calilbrnia Labor Code g 22(t (wage stub violations), attorney'r

lbcs, ctrsts, and pre-judgtncnt intercst pursuant to Calilbrnia Labor Codc $ ll94(a) and29 U.S.C

$ 2 r 6(b).

2. , PLn IN'l ' IFFS including Opt-ln Consentcrs'.  claims can be summarized as fbl lows:

(a) Prel iminary and post-l inrinary labor claims (Ovcrt ime IrLSA): Wl'rcn PLAIN]'IFIrS

including Opt-ln Conscnters. wcrc eniployed by Dlrl i l rNDAN-fS, at various l imcs thcy

rcquircd to show up to tlic shop and bcgan to pcrfbrm cornpcnsabls labor and werc not pa

unti l  thcy showcd up to a job sitc. 
' l 'his 

includcd: ( l) loading tools, nratcrial and cquiprncnt; (2

picking up papcrwork or having work rclatcd rncctings; (3) going to vzrrious vendors to pu

or pick up tools. niatcrial or cquipmcnt; and (4) transporting thcmselvcs. tools. matcrial

equiptt 'rcnt to a job sitc in a company truck. At thc cnd o1't l ic day, I,LAINI-IFIIS, including Opt

In Consenters, were not paid lbr their compensablc labor to rcturn the work trucks, matcrials

tools and thcmsclves to thc construction shop. 
'l 'his 

leads to overtime and wage claims

PLAIN1'IFIiS' actual work week w'as over 40 liours and they were not paid overtime wages.

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 49      Filed 03/24/2009     Page 5 of 22
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(b) Shaving or Iteducing Work Flours (Overtirne /|LSA): Whcn PLAIN]'IFFS, including

Opt-ln Conscnters, worked in Prcvailing Wage or Public Works projects, thcy were not paicl Ibr

all hours workcd at the construction job site. 
'l 'his 

was donc to reduce the rate o1'pay so that

workcrs would bc paid at thc correct prcvailing wage ratc lbr tlie crall of work they discharged

but lbr a lesser number ol'hours. 
'l 'his 

lcads to FLSA overtirnc exposure as ITLAIN'I'II.'FS' actual

work weck ol'cor-npcnsablc labor was ovcr 40 liours.

(c) Misclassilication and Failurc to pay prcvailing wages (Overtime /FLSA)

PLAIN'fIFFS, including Opt-ln f lonsenters. perl irrmed labor as plumbers on various Publi

Wtlrks ct lnstruction pro.iccts which rcquirc the payrnent ol ' I)rcvail ing Wagcs by operation o

contract and Statc Law. On thosc projects, DITFENDnN'l-S lai lcd to pay thc Irrcvail ing Wagcs

lirr t l ic typc orclassi l ication ol ' labor PLAINl' lFI iS, including Opt-ln Conscntcrs, dischargcd, ar

dctcrrnincd and disscminatcd by thc Statc ol 'Cali lbrnia's Dcpartmcnt ol ' lndustrial I{clat ions
'l'his 

was donc by cithcr paying workcrs thc wrong classilication to takc advantage o1'a lo

pay scale or by Iailing to pay any rccognizable prcr,'ailing wagc and lalsilying Certilied Pa

rccords. 
' l 'his 

leads to Ir l-SA overt ime exposure as PLAINI'IFFS'actual work week o

compensable labor was ovcr 40 hours.

(d) Paying Salary to Not Pay Overt ime Wagcs: I)I-AIN-I ' IFFS, including Opt-lr

Conscnters. at various times wcre paid a lump sum or salary amount and workcd ovcrtimc

bcing ovcr 4O-hours in onc wcck (FI.SA) and over 8-hours in one day (Cali lbrnia Labor C

sectiort 510). As a rcsult.  and by operation of law. PLAIN-f I ITFS, including Opt-ln Conscntcrs

arc owed t ime and a l ial l- their regular rate lor al l  ovcrt irne hours.

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIM-)

Case 5:08-cv-01804-PVT     Document 49      Filed 03/24/2009     Page 6 of 22
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SUBJECT MATTER JURISDICTION AND VENUE

3. l 'his Court is a proper vcnuc. since events giving risc to this lawsuit have occurrcd in

this distr ict.

4. Subject nrattcr. jurisdict ion ol ' this action o1'this Court is based upon [. 'air Labor

Starrdards Act,29 u.s.ct. $$201 ct. scc1. and thc pcndant jurisdict ion ol this court.

PARTIES

5. Pt-AlNl ' l l l l is JOSIj FLLII 'L RUIZ; CAITLOS ncUILnR RIVAS: MAI{CITLINO

I IBRNAN DEL; ALE J AN DITO AGUI LAR; I{AMII{O LIITRNANDIJZ PAI{I{A; SALOMON

GOMLZ; MAIJI{O I IEI{NANDI-Z: I IliltlBER'I'O P AMAZ-I,UCAS; ANI'ONIO

FILll{NANDI-Z, AN'l 'ONIO GONZAt.ES; Al, l1JANDI{O cONZALIIS AND Opt-ln Consenter

Pl,AINl ' lFI iS wcre. atid at al l  relevant l imes hcrcin are individuals ovcr thc agc of eightccn

crnploycd by DtrF IrNl)n NTS, one or al l ,  during the statute ol ' l imitations in this action.

6. Opt-in Clonscnters arc rvorkcrs who are making similar claims and who liave lilcd Opt-

In Conscnt I iorms to.ioin as plainti l l is in this action pursuant to thc spccial procedurcs fbr

representative actions undcr lhc lrair Labor Standards Act.29 LJ.S.C. $l i20l ct. scq. Said Opt-ln

I ionns shall  be lr lcd with thc Court and I ' l .AINl ' lFIrS rcscrvc thc r ight to l i lc a Motion to Send

said workcrs Noticc ol ' thcir r ight to Opt-in to this action. Attacl ied to this lr irst Arnendcd

Complaint as lrxhibit A arc thc Opt-in lbrms ol 'namcd I '}LAINI' l l . 'FS. Opt-ln Conscnt l ionns

lirr othcr tramcd individuals. who arc asserting claims under thc IrLSA shall bc lilcd with thc

Court whcn reccivcd by I) l-AIN'l ' l l r l iS" counscl.

7. I'laintill.s arc inlbrntcd and bclicve and thcrclbre allcgc, tliat at all timcs mentioned

hercin DIiFUNDAN'l 'S AI{MANDO VAI{GAS; .IAVIITR VAITGAS; NOIr VAITGAS; and

IrDll'H R. SAUNO (hereinalier. "JOlNl'ITMPLOYtrR DEI'ENDAN I'S") were engaged in thc

busincss o1 plumbing construction, maintenance and repair in Northern Calilbrnia with

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 49      Filed 03/24/2009     Page 7 of 22
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particularity in Monterey. San Benito. Santa Cruz and Santa Clara counties. DEFENDANTS

run and operate a company known as QTJALIT'Y PLIJMIIING.

8. Del-cndant AITMANDO VARGAS is the owncr and l iccnsc holder, of QUALI'I 'Y

PI,UMIIING lbr l iccnsing purposes with thc State ol 'Cali lbrnia Contractors State Liccnsins

IJoard ("CSLB").

9. I)cl 'cndant IrDI' l ' l  I  Sn UNO is a co-owncr ol 'QLJALI'f  Y I, l ,UMtslNG.

10. Dclbndant Jn VIlr l t  VAITGAS had operational control o1'the day to day lunctions o1'

QUAt.l ' l 'Y PLLJMIIING. I lc had t l tc power to act, on bcl ial l 'of QUALII 'Y PI,UMBING vis-d-

vis i ts cmployecs, including I)Ln lNl ' lFIrS.

I 1 . Del'cndant trvOIj VAITGAS had operational control ol'the day to day lunctions of

QUALII 'Y I 'Lt jMIl lN(i.  I Ie had the powcr to ac1. on bel.ral l 'oIQIJAI-ITY PLUMIIING vis-d-

vis i ts employees. including PLAINl' lFI.S.

12. I) laint i l l 's are inl irrmed and belicvc and bascd thercon al lege that DEFENDANTS havc

jointly cmploycd PLn IN'l ' lFI iS as plunrbcrs on thc I ' l tO.l lrC' l 'S and in other work throughout

their cmploymcnt with QLJALI-|Y PLTJMBING. PLAIN'I ' IFI]S are inlbrmcd and bcl ieve and

based t l tcrcon al lcge that AITMANDO VAI{GAS: JAVIIIR VAI{(}AS; NOII VAI{GAS; and

EDIl ' l l  R. SATJNO arc rclatcd and in comnron control ol-a samc group ol 'peoplc, t l iat thcir

ctuploymcnt with QTJAI-l ' l 'Y I ' t .LJMIl lNG was not indcpcndcnt and disassociatcd, but as rcsult

ol 'arrangcmcnt bctwccn AITMANDO VAITGAS; JAVIl i l{  VARGAS; NOll VAI{CAS; and

Et)l ' l ' l l  R. SAUNO, cacli  was acting on bcl ial l 'ol 'or in thc intcrcst ol ' thc othcr in rclat ion lo thc

employntent ol 'cach l ' l .n IN-f lFIiS. and that at al l  t intcs relcvant l .rerein statcd, PI-AINl ' l l iFS

wcre undcr thc control of QUAI-l ' f  Y I ' l ,UMBlNG; AITMANDO VAITGAS; JAVItl l{

VARGAS; NOII VAITGAS; and EDI-l ' l l  R. SAUNO.

13. PLAIN'I'IFIrS are inlbrtncd and bclieve and tlierelbre allege that AI{MANDO

VARGAS, JAVIER VARGAS: NOE VARGAS: and EDI' l ' f l  R. SAUNO consti lute an

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 49      Filed 03/24/2009     Page 8 of 22
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integrated, uniflcd economic cnterprisc in biding. contracting, managing labor relations with

respcct to various construction pro.iccts. including thc PRO.IIICTS Ior which PLAINTIITFS wcrc

not propcrly paid rninimurn prcvail ing wagc and/or ovcrt imc wagcs.

14. I '} laint i l l -s hcrcinalicr col lcctivcly re l 'er to AI{MANDO Vn I{GAS: . lAVllr l t  VAITGAS;

NOII VAITGAS; and Ir l) l- l ' l l  R. Sn UNO as . lOINl'  I IMPLOYDI{ DEFIjNDA-|S. PLAIN'fIFIi

scck joint aud scvcrablc l iabi l i ty o1'.f  OIN'I ' l rMI'] l-OYIrl{ DEITLNDANI'S lbr thc wages owcd

PLAINl . lF I rs .

15. PLAIN'I ' l |FS arc inlbrntcd and bcl icve and t l icrclbre al lcgc that certain JOINI'

BMPLOYDIT DEI' lrNDAN'I 'S and caclt of thcm, control lcd and operatcd QUALIl 'Y

I ' t .UMIl lNG. PI.AIN'I ' IFFS are lurther inlbrmed and believe and based thercon al lege that

QUn LII 'Y Pt-UN.' l l l lNG was operated in such that eachJOINI'I IMPLOYBI{ DIIFIINDAN'I '

was the alter-cgo o1'thc othcr. that a unity ol'interest cxists betwccn thern such way that in cquity

any scparateness ol'lbrm sliould bc disrcgardcd to prcvcnt liaud and injustice.

16. PLn lNl ' lFIrS arc inlbrmcd and bcl ievc and thcrelbrc al lcse that adhcrcnce to thc

scparatc existcncc ol '  JOIN-f I IMI' l .OYIi l{ I) l l l r lrNDnN'l 'S as cntit ics dist inct l i 'om cach othcr.

would pcrmit an abusc ol ' thc curpuratc lrr ivi lcgc and would sanction a l iaud in that said

I)IIFIiNDAN'I 'S, and cach ol ' t l tcrtt .  whilc acting as principlc ow'ncrs. sharcholdcrs, agcnts,

ol l iccrs ctnployccs and/or scrvants ol '  QLJAt, l ' l 'Y I ' l .UMll lNG knoi.vingly pcrtbnncd thc

l ir l lowing: ( l) cngagccl in wagc and hour l iaud against enrployccs o1'QUALI'fY PLUMIIING,

including PLAIN'I ' IFFS; (2) actcd to conccal thc lact that I 'LAIN'I ' IFFS and/or thcir l 'el low

employecs wcrc not paid prcvail ing wagcs by submitt ing lalsi l ied payrol l  records to the

awarding agcncies; (3) undcrbid tlic subcontracts and/or contracts lbr the l'ROJlrC'l'S with

knowledge that thc bid was insullicient to pay PLAINTIF|S and/or other l'ellow employces

prevailing wages: and (4) underbid the subcontracts and/or contracts fbr the PROJtrCTS in orde

to gain an unf-air advantage over the competition in being awarded the subcontract and/or

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)

Case 5:08-cv-01804-PVT     Document 49      Filed 03/24/2009     Page 9 of 22



1

'1-

3

4

fi

(j

1

I

9

1 t )

1 1

I 2

1 3

1 4

t 5

I 6

1 ' t

I B

1 9

2 A

2 I

2 2

2 3

2 4

2 5

contract fbr the PRO.IllCTS. Said DEFENDANTS' acts or ornissions thereby subjected .IOINT'

EMPLOYER DEFITNDAN.fS to criminal and civi l  l iabi l i ty lbr tai lurc to pay minimunr

prevailing wages, tax fiaud. insurance liaud, and nunrcrous other wage and hour violations.

17. PI-n INTII i I ;S arc inl irrnred and belicve and therel irre al lcgc that certain . lOINl'

ITMPLOYIIR DIiFITNDAN'I 'S arc.joint ly and sevcral ly l iablc under lbr the undcrpaymcnt ol '

prcvail ing wagcs and rcsult i l tg asscssmcnts undcr Clal i lbrnia l ,abor section 1722.1which statcs:

For thc purposcs ofthis chaptcr, "contractor" and
'subcontractor" include a contractur. subcontractor. l icenscc.
clfllccr. agent. or representative thereof'. acting in lhat capacity,
whcn working on public works pursuant to this art iclc and Art iclc 2
(comnicncing with Scction 1770).

It l .  During thc employmcnt of PLAINTIF FS. including Opt-ln f lonsenters, ARMANDO

VARGAS at various t imcs had payrol l  checks issued by DAI-ltADn ITINANCIAL lbr labor

pcrfbrmed lbr JOIN I ' ITMPLOYER Dllt 'ENDAN'I 'S. uased on inlbrmation and belicf.

DALI{ADA ITINANCIAL is a Delawarc Corporation which had its coroorate status fbrfbited.

GENERAL ALLEGATIONS

19.  JOINl '  I lMI ' l .OYlr l t  D l l l r l lNDAN' I 'S cmpkrycd PLn IN- f lFI rS,  inc lud ing Opt- ln

Cttnscntcrs, at al l  rclcvant t imcs within the statute of ' l imitations in this action various

I ' l t l rvnlLING WAGIi I ' l {O.l l ic ' l 'S and on PIIIVA-fE PI{O.I lrC-l-S bcine construction. scrvicc

or maintcnancc rcpair work docs lirr a privatc party and not subjcct to Prcvailing Wage laws

oblisations.

20. .IOIN'l '  I iMPLOYIiI{ DEI; l lNDANl-S compensated PLAIN l ' lFl iS, including Opt-ln

Consentcrs, 1br thcir labor on tlic PREVAII-ING WAGE PROJDCI'S at a rate of pay bclow the

prcvailing wage rate ol'pay lilr the classilication o1'their labor. 
'I'his 

was accomplished by

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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various schemes including but not lirnited to: (1) not paying preliminary and postliminary labor;

(2) reducing or shaving thc number of hours workcd on any PREVAII-ING WA(;E pRO.i l lCTS;

and (3) paying thc incorrcct prcvail ing wage ratc lor thc classi l lcation of work discharged.

21. JOIN'f EMPLOYER DEITENDANTS did not cornpcnsate PLAINTIITFS, including Opt-

In Conscntcrs, lbr t l icir labor by making any l i inge bcncll t  contributions that could ol l-set thc

prcvail ing wage ratc o1'pay lbr thc classi l ication ol ' thcir labor.

22. .IOIN'l 'DMI'LOYlrl t  DEITITNDANI'S did not compcnsatc I ' l .AINl ' l l tFS. including Opt-

In Consetttcrs. lbr thcir labor during thcir cntirc cmployment by paying overt ime wagcs whcn

duc and owing.

23. .IOIN'I ' l lMI' l .OYIrl{ DITFIiNDAN'I 'S did not compensatc I 'LAIN-fIFIrS, including Opt-

In Conscnters, Ior their labor by paying lor al l  hours worked ("SIIAVING OI-' I IOURS").

'l'ypically. 
JOIN'l' IIMPl.OYlilt DITFITNDAN'I'S had I'}l.AIN'l'IFFS and other workcrs work

show up to the shop belbre the schedulcd start time and had thcm begin pcrlbrming compcnsable

labor. At the cnd of a work day, whcn PLAIN-fIFFS. including Opt-ln Conscnters, wcre out on

thc l icld on a construction pro.icct. . lOINl'  ITMPLOYEIT DIII. I INDANTS stopped paying

P[.AIN1'IFFS, including Opt-ln Consctrters, lbr lhcir work and did not pay thcm lbr thc t ime it

took lhcrn to load tools or ccluipnicnt. drivc back to the shop or bc drivcn back to the shop, and

unload tools or cquipntcnt.

24. . lOlN'l ' l rMI' l .OYli l t  Dlr lr l lNDnNl'S misclassi l lcd I ' l ,n lN' l ' lFIrS, including Opt-ln

Conscntcrs. as Laborcrs. to pay thcnr a krwer pay scalc, when thcy workcd as I)lumbcrs and

carned a highcr pay scalc lor tlie discharge ol'thcir labor on l)revailing Wagc projects.

25. .IOIN'l '  IrMI'LOYlrl t  t)t jFIrNDANI'S employcd Pt,AINl ' lFIrS, including Opt-ln

Conscntcrs, and paid thcm lbr thcir labor with chccks issued by DALRADA ITINANCIAL even

though thcy perlbrmed compensablc labor lbr JOINI'EMPLOYER DEI-ENDANI'S and worked

earned but unpaid overtime wages while employed by JOIN1'EMPLOYER DEFENDANl'S.

(PROPOSED) SECOND AIVIENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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COUNT ONE
FEDERAL CLAIM

Violution o/'the l;air Luhor StanrJartJs Act
29 U.S.C.  gg 207.  216(b) .  and 255(a)

F-uilure to Puy Overtinte l|/age.; and Mininturn Wages

26. PLAINTII '-FS re-al lege and incorporate the al legations of paragraphs 1-25 as i f  ful ly

stated herein.

27. At al l  relcvant t imcs hercin, I)t .AIN-f I Irf 'S' enrployrncnt was subject to the provisions ol '

thc I ra i r  Labor  Standards Act  o l ' l93t l .  as amended ("FLSA") .29 t l .S.C.  $ 201.  e t  seq.

2tl .  . lOINl ' IrMI' l .OYIi l t  DIIITIrNDANTS arc cngagcd in commcrcc or in thc production ol '

gotrds l irr cottrmcrcc as dellncd by 29 tJ.S.C. $ 203 (r) & (s) and related Dcpartnicnt ol 'Labor

rcgulations.

29. .IOIN'l '  l jMI)l .OYUI{ DDFITNDAN'I 'S routincly rcquircd and/or sul l 'crcd or pcrrnittcd

I'l-AIN'l'lliFS. includirtg Opt-ln Cotrscntcrs, to work rnorc than 40 hours per wcck, sornctimes

without paying thcnt any wages at all lbr such overtirne work. and routinely without paying thcm

any overtime prcrniurn lirr hours workcd in cxccss ol'40 hours per wcck.

30. JOINI'EMPLOYLI{ DIIFI:NDANI'S routinely lai led to pay I 'LAlNl ' lFIrS,

Opt-ln Consentcrs, thc prevailing wage lor their labor on thc I,ROJEC'I'S which are

Works Project, pursuant to Calilbrnia law. and require the payment of the Prevailing

which is a minimuln wasc o1't l ic State o1'Cali fbrnia.

including

I'ubl ic

Wage

31 .  I n la i l i ng topayPLAIN l ' l F I rS . i nc lud ingOpt - l nConscn tc rs .ovc r t i n rewagcsa tone -and-

onc-hall ' t imcs thcir rcgular ratc ol 'pay. including hours l irr wli icl i  I , laint i l Is, including Opt-ln

Consentcrs, received no colnpcr. lsation. and in lai l ing to pay thc minimunl wagc DIIFIINDAN1'S

wi l l lu l ly  v io la tcd thc f r l .SA.

32. As a direct and proximate rcsult of . lOINl'  t jMPt,OYIrlt  DIrl i I :NDAN'l 'S' lai lurc to pay

propcr wagcs utldcr t l ic Ir l ,SA. I ' l ,AIN'l ' l l ;FS, including Opt-ln Consentcrs, incurrcd gencral

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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damages in the fbrrn of lost oveflinle wagcs and lost minimum wages in an amount to be proved

at trial.

33. .IOINT EMPLOYIjR DITFITNDANTS intentionally, with rccklcss disregard lbr their

responsibi l i t ics under thc Ir l .SA. and without good cause, Iai lcd to pay PLAINTIFFS, including

Opt-ln Conscntcrs. thcir propcr wages. and thus dcl-endanls arc l iable to I '}LAINTIFITS, including

Opt-ln Conscntcrs, lor l icluidatcd daniagr's in an antount cqual to their lost wages over a three

year statutc of l i rnitat ions pursuanlto29 U.S.C. $$ 216(b) &255(a) ol ' thc ITLSA.

34. PLAINI'IFIiS, including Opt-ln Conscnters. wcrc rcquircd to rctain legal assistancc in

order to bring this action and, as such. are entit lcd to an award ol 'reasonable attorney's lees

pursuant to tlic ITLSA.

COUNT TWO
PENDENT STATE CLAIM

Violutiottf i( 'ul i/orniu Luhor ('r;r/c.5t.5$ 510, 1771-1810, 1191, l l91 2 & 1197
F'uilure lo l)roperly l'uy Minimunt Wuges and Ovarlime on Puhlic Works und Private

(l ons I ruc t ion I) roj cc l , t

35. I 'LAINI'IFIrS rc-al lcgc artd incorporatc thc al legations ol 'paragraphs l-34 as i1' lul ly

statcd hcrcin.

3(r. At al l  t imcs Inct ' t t ioncd hcrcin, I 'LAIN'l ' l |FS, including Opt-ln Conscntcrs, were

cmployed in exccution ol'l'ltOJliC-l'S which was and is subjcct to the prevailing wagc laws of

t l ie Statc ol 'Cali fornia pursuant to Labor Code $$ l77l & lTT4,rcgarding work undertaken on

public construction pro.jects. Pursuant to Labor Code $$ 1771 &1774, al l  employees. including

PLAIN'f l l"F'S, including Opt-ln Consentcrs" hired in execution of PROJEC'I 'S. shall  be paid fbr

their work on thc PRO.f ECI'S not less than the general prevailing rate of per diem wages fbr

work of a sirnilar character in thc locality in which the public work is perfbrrned, and not less

than the general prcvailing rate ol'pcr dicm wages fbr holiday and ovcrtime work. Said

Prevailing Wage rates are disseminated by the State of Calilbrnia's Department of Industrial

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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Relations altd pursuant to Calilbrnia laws and Regulations all contractors in the execution of a

public works construction projcct are mandatcd by law to pay these minimum wages.

37. At al l  t imcs nrentioned hcrcin. . IOINT I iMPLOYIIR DEITIINDAN'|S wcrc subject to thc

prevail ing wagc laws o1'thc Statc ol-Cali l i rrnia pursuant to l-abor Codc $$ 1771. 1774 and 1815,

rcgarding work uttdertakcn on public works construction prcjccts. Pursuant to Labor Code

$$1771.1774 and 1815,  JOIN' I ' t1MI 'LOYI l l {  DITFLNDAN' I 'S had a duty  to  pay thc i r  cmplo

on such projccts, including PLnIN'l ' lFl iS who wcrc crnploycd in thc sxccution ol ' thc contract ol '

the PROJIJC'I'S, not lcss tlian onc and onc-hall'tirncs thcir basic prevailing rate ol'pay lbr

holiday and overt i tnc work, as spccil ied in annual and senri-annual bullet ins published by thc

Cali lbrnia Department oI '  Industrial I telat ions.

38. nt al l  t irncs Inentioncd herein, . IOIN'I '  ITMPLOYITI{ DtsFENDANI-S wcrc sub.iect to the

ovcrtimc wage laws ol'the Statc ol'Calilbrnia pursuant to Labor Codc $5 10, regarding work

undertaken on private construction projccts. Pursuant 1o Labor Codc $510. JOIN-| EMPLOYITI{

DIIFIINDANI'S had a duty to pay thcir crnployccs, including I ' l -AIN'l ' l l rFS, who worked on

suclt privatc constructions pro.jccts not lcss than thc onc and onc-hall ' t imcs theircontractually

agrccd upon rcgular ratc ol 'pay l irr non-public works construction pro.iects lbral l  hours worked

in cxccss ol ' t l  hours a day and 40 hours a wcck.

39. PLn IN'l ' l l i l rs arc inlonttcd and bcl icvc and based thcrcor.r contcnd that l i l r  work

perlbnncd on I'}ltO.lliC'l'S, thcy wcrc paid lcss than thc rccluircd minimum prcvailing ralc lbr

non-holiday and uon-ovcrtituc hours and lcss than thc rcquircd rninimum prevailing ratc lbr

holiday and ovcrt ime work as rccluircd by Labor Codc $$1771,1774 arul l8l5; and lbr non-

public works cotrstruction projccts thcy wcrc paid lcss than onc and onc-hall ' t imcs thcir rcgular

rate ol 'pay, or not at al l ,  lor thc hours worked in cxccss o1't i  hours a day and 40 hours a wcck as

rcquired by Cali lbni ia Labor Code g 510.

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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40. PLAINTIFF S, including Opt-ln Consenters. thercfbrc contend that tbr their work

perfbnned on PRO.l lrCTS..lOlNT EMPLOYEIT DEITIINDANI'S violarcd Labor Code gg 1771,

1774 and' l l i l5, spcci l ical ly by fai l ing and rclusing to cornply with thc staturory duty to pay

I 'Ln INTIITIiS or to cltsure that I ' I ,AINTIITFS, including Opt-ln Conscnters, bc paid, prcvail ing

wagcs and prcvailirtg wagc lirr holiday and ovcrtinrc work as rcquircd by thc contracts and by

statutc. I ' I-AINI' lFIrS, including Opt-ln Conscntcrs, also contend that l i l r  non-public works

construction projccts, . IOIN l '  I jMPLOYEIt DITFI]NDAN'I 'S violared Labor Code $510,

spccil ical ly by lai l ing and rclusing to comply with the statutory duty to pay IrLAlNl ' l | |S,

including Opt-ln Cotrscnters, onc and one-hall'timcs tlieir regular ratc of pay fbr hours worked in

cxcess ol '8 hours a day or 40 hours a wcek as rcquired by statutc.

4l .  Pursuant to l-abor Code $ I I  94. lbr their work on PRO.IEC'I 'S. PLAINI'IFl, 'S, including

Opt-ln Conscnters, seek as earncd but wcrc no1 paid mininturn prevailing wages and requirctl

minimum prevailing wagc lor holiday and oveflimc rvork: ancl lbr tlicir work on non-pubic

wtlrks ct lnstruotion projects. PLn IN-f lFIrS. including Op1-ln Conscnters, scck as earncd but

unpaid ovcrt inrc conrpcnsation l irr hours workcd in cxccss ol-[ l  hours a day or 40 hours a week.

PLAIN'I ' IFI iS. irrcluding Opt-ln ( 'otrscntcrs. arc cnti t lcd to and thcrclbrc rcqucst an award ol 'prc-

. iudgmcnt i t t tcrcst on thc unpaid w'agcs sct lbrth hcrcin. I , l ,AIN.l ' lFlrS. including Opt-ln

Coriscntcrs, also scck al l  asscssnlcnt undcr l ,abor Codc $ 1194.2.

42. I '>Ln lNl ' lFIrS. including Opt-ln Conscntcrs, havc incurrcd, and wil l  continuc tcl incur,

attorncys' l'ccs in thc prttsccution o1'this action and therclbre dcmand such rcasolable attorncvs'

lbcs and costs as set by thc court pursuant to Cali lornia Labor Codc S 1194.

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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COUNT THREE
PENDENT STATE CLAIM

BREACH OF CONTRACT -THIR.D PARTY BENEFICIARY

43. PLAINl'IFFS rc-allcgc and incorporate the allegations tll'paragraplis l-42 as if fully stat

hcrein.

44. PLAIN'I'IFt'S are inlirrtncd and believe and based thereon allege that when they worked

on various PRO.ItlCTS, there was a wrilten CONTRAC'I- in placc. wherein workers on the

PRO.| EC'I'S were to be paid thc applicable Prcvailing l{ate.

45. PLAINI'IFFS arc inlbrrncd and bcl icvc and bascd thcrcon al lcgc that thc CON'|RACTS

rcquircd .IOINT l lMI' I .OYI1lt I) lrFIlNI)AN'I 'S to comply with al l  applicablc lcgal rcquircmcnts

l irr wtlrk undcrtakcn on public works pro.jccts and cnsurc i ts subcontractors to comply with al l

suc l r l aws , i nc lud ingpay rucn to l ' p rcva i l i ngwagcspursuan t lo l , abo rCodc$$  l l g4and  1770e t

sccl.

46. Irxcept as cxcuscd by thc wronglul conduct ol ' . lOIN'I '  I lMIrt.OYli l t  DIIFENDAN'fS.

I '}LAIN'l ' lFIrS. including Opt-ln Conscntcrs. havc pcrlbrmcd al l  condit ions required to bc

pcrlbrmed by l ' l .AlN'l ' l l rFS, including Opt-ln Conscntcrs, undcr thc CON'l ' l {AC'l 'S.

47. 
'l 'hc 

CON I'ltAC'l'S arc valid, cnlbrccablc, and was cntcrcd into with rnutuality ol'

contract, by an ol1'cr and acccptancc, and lbr consideration.

48. PLAINI'IFIiS are inl irrmed and bcl ieve and based thereon al lege that. lOIN-f

IrMI'LOYEI{ I) lrFI ' ,NDAN'l 'S breached thc CON-I'RACI'S by lai l ing to pay prevail ing wages as

requircd by the CON'fltAC-|S, and as required by Califirrnia law, and by tailing to submit

truthlul and accurate Ccrtilicd Payroll Rccords to the public bodics awarding the CON'I'RACTS.

PI-AINI-IFIrS, including Opt-ln Consentcrs, were daniaged by the lai lure o1- .IOINT

IIMPLOYER DEI;ENDANI'S to pay prevail ing wagcs.

49. PLAINTIITFS havc standing as intendcd third-party bencliciaries o1'the CONTRAC'fS kr

assert said clairns.

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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50. AS A TCSUIt OI-.IOINT IrMPI-OYER DEITENDANTS' brCACh Of thc CONTRACTS. AS

more fully sct lbrth hercin. PLAIN-|II;FS. including Opt-ln Consenters. wcre damaged in an

amount to be provcd at trial.

51. PLAINTIITFS seck as contractual damagcs carned but unpaid wages being the di l ference

bctwccn thc atnount paid and thc prcvailing wagc ratc as deterniincd by thc Director of Industrial

Re lations.

52. PLAIN'l ' l l"FS. including Opt-ln Consenters, are entit lcd to and thcrclbre rcquest an award

ol'prc-judgmcnt intcrcst on thc unpaid wagcs sct lbrth hcrcin.

53. PLnIN'l ' l |FS arc inlbrnrcd and bcl icvc and bascd thcrcon al lcge that the CONl' l tACl'S

at issue providcd that should a disputc arise in connection with the CON'I'RAC'I'S that attorneys

l-ees would be awarded to the prevail ing party. PLAIN'l ' lFIrS. including Opt-ln Consenters, have

incurrcd. and will continuc to incur attorney f'ees in the prosccution o1'this action and thcrcfbre

demand such reasonable atlorncvs' l-ces as set bv the court.

COUNT FOUR

PENDENT STATE CLAIM
('uli/orniu Lubor (;oele t\ 226 & I 171

Ltr/uge Stubs und Rccord Kecpirtg

54. I '} l .AINl ' lFIrS re-al lcgc and incorporate the al legations o1'paragraphs l-53 as i1' lul ly

statcd hcrcin.

55. At al l  t imcs rclcvant hcrcto, JOINT EMPI,OYITI{ DIIFENDANTS were subject to thc

provisions of '  IWtl Wagc Order 16-2001. and Labor Code $$ 226 and I 174. which require an

cmploycrto kecp writtcn daily rccords ol-cach of i ts cmplol 'cc's hours of work and mcal breaks

and to maintain such rccords lbr at lcast thrcc ycars; and to providc cach cmploycc with written

pcriodic wagc paynicnt sctting lbrth. among other things, the dates of labor lbr which paymcnt ol

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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wages is madc. the total hclurs of lvork fbrlhe pay period. the gross and net wagcs paid, all

deductions fiom thosc wagcs, and the name and addrcss of tlic cmploycr.

56. . lOINl' I IMPLOYIIR DEIiIINDANTS knowingly and intentionally lai led to provide

PLAINl' lFFS, including Opt-ln Conscntcrs, with accuratc. i ternized wage statemcnts in

cottrpl iance with l-abor Codc i\226. Such lai lures in. lOIN-l-EMPt.OYIrlt  DEFDNDANTS'

itcrnizcd wagc statcrnct.tts includcd. anlong other things. not accuratcly showing the numbcr of

all hours workcd. including ovcrtirnc hours, in cach pay period and/or incorrectly reporting gross

wagcs carncd.

57. AS A dirCCt TCSUII O1'JOIN'I '  IJMPLOYI]R DEIII]NDANI'S '  l 'AiIUrC. PLNINTIIII 'S.

including Opt-ln Consentcrs, we re injured and entitled to recover an amount to bc proved at trial

I irr actual damages. including that mcasured by the unpaid wages. ol 'not less than $100.00 1br

cach violation up to $4.000.00.

5tl .  I ' }Ln INI' lFIrS havc incun'cd, and wil l  continuc to incur attorncy I 'ees in thc prosecution t

this action.

COUNT FIVE
PENDENT STATE CLAIM

('uli/brniu Lubor ('ocle Section 203
LN/uit ing 7'ime I'enult ie.s

59. I ' I .AINI' IFFS rc-al lcgc and incorporatc the al lcgations ol 'paragraphs l-58 as i l- lul ly

statcd hcrcin.

(r0. At thc t ime I ' ] l .n IN'f lFIrS' employmcnt withJOINI'I IMPI-OY[1[{ DEITI1NDAN'fS was

terntinatcd. .IOIN-f t lMI)l ,OYIlR DIi l i l rNDANTS owcd I)LAIN'l ' lFIrS. including Opt-ln

Ctlnscntcrs. certain unpaid overtinrc w'ages as prcviously allegcd, and such wages clwed cach

PLAINl' lFIr wcrc asccrtainablc at the t inrc ol ' termination.

(PROPOSED) SECOND AMENDED COIT{PLAINT (FLSA; PENDANT STATE cLAIMs)
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61 . Failure to pay wages owcd at an enlployee's termination as required by Labor Cocle $201

subjects thc employcr the paymcnt ol'a penalty equaling up to 30 days wages, as providcd lbr in

I-abor Code g 203.

62. As of-this datc. . IOIN-f IrMI' l .OYIrl t  DITFtsNDANI'S have lai lcd and relused. and

contitrue to lail and rclusc. to pay thc amount duc, tlius rnaking each such dcl'endants liable to

I '}LAIN'f lFI 'S, including Opt-ln Conscntcrs. lbr pcnalt ies cqual to thirty (30) days wages.

COUNT SIX
PENDENT STATE CLAIM

Violution o/ ('uli/brniu llu,sine,ys & Pro/e,ssions Code .s\17200
Ilc:;t itut ion /ir Lln/uir llu.tinc,ys l)ruct ices'

(r3. PLAIN'l ' l l r l"S rc-al lcgc and incorporatc thc al lcgations ol 'paragraphs l-62 as i1' lul ly

statcd hcrcin.

64. At al l  t irncs rclcvant hcrcin. I ' l .nlNl ' lFI iS' employmcnt with.lOlN'l 'DMPLOYEIT

DDITIINDAN'I 'S was subjcct to Ir l-SA, Cali lornia Labor Code and applicablc Wagc Ordcrs

pronlulgatcd by thc Calilirrnia Lidustrial Wellarc Commission. wl.rich rccluired all crnployees to

be paid certain minimum prevail ing wages, ovcrt ime Ibr work perlbrmed in excess of 40 hours

per week or 8 ltours pcr day unlcss specifically exemptcd by the law, and also recluired

PLAINTIITF'S, including Opt-ln Consentcrs, 1o be paid premiunl pay lbr missed rest pcriods.

65. nt al l t imcs rclcvant hcrcin. thc cmploycr of I ' }LAlNl-lFIrS. JOINI'EMI,LOYDIT

DITFENDAN-fS wcrc sub.jcct to the Cali lornia Unlair-frade Practices Act (Cali fbrnia Busincss

and Prof 'essions Codc S $17000 ct scq.), but lai lcd 1o pay thc PLAIN'fIFFS. including Opt-ln

Conscnters. ccrtain mininrurn prcvail ing wagcs. uvcrt inrc pay as rcquircd by applicablc statc and

l 'cdcral laws and lai lcd to pay prcmium pay lbr misscd mcal/rest pcriods, to al l  ol 'which

PI-AINl' lFFS, including Opt-ln Conscntcrs, werc lcgally cnti t lcd. with. lOlN'l ' ITMPLOYEI{

(PROPOSED) SECOND AIITENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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DEFENDANI'S keeping to himsclf the arnount which should have been paid to PLAINTIIIFS,

including Opt-ln Conscntcrs.

66. In doing so. . lOINl'  I lMPI-OYIl l{ DIIFtlNDANTS violatcd Cali lornia Unfair ' l ' radc

Practiccs Act. I lusincss and Prol-cssions Codc $17200, et sccl. by comntitt ing acts prohibitcd by

applicable Cali lornia Labor Codc provisions, IWC Wagc Orders. and the ITLSA, and thus giving

tlicm a compctitivc advaurtagc ovcr othcr cmploycrs and busincsscs with whom .IOIN'f

lrMPLOYIj l t  DIIFENDnN'l 'S wcrc iu compctit ion and who wcrc in compliancc with the law.

67. As a dircct and proximalc rcsult ol JOIN l '  UMPLOYITI{ DD|LNDANI'S' violations and

failurc to pay thc rccluired tuinirnunr prevailing wages and overtinte pay, the I'}LAIN'l'llil.-S'

r ights under the law wcrc l ' iolated and the Plainti l l 's. including Opt-ln Consenters, incurred

gcneral damagcs in the lbnn of unpaid wages in amount to be provcd at trial.

68. .IOIN'I ' IrMPt.OYli l t  DIrl 'ENDANI-S had been awarc of the existencc and rcquirements

o1-thc lJnlair- l-radc l)racticcs Act and t l ic rcquircmcnts ol 'statc and l 'cdcral wagc and hour laws,

but wil l lul ly, knowingly. and intcntionally lai lcd to pay PLnIN'l- lFI. 'S, including Opt-ln

Conscntcrs, rnini lnum prcvail ing wagcs and overt ime pay duc.

69. PLAIN'l ' lFIrS. having bccn i l legally dcprivcd ol ' thc nrinimum prevail ing wages and

overt imc pay to which thcy wcrc legally cnti t lcd, hcrein scek rcsti tut ion ol 'such unpaid wagcs

pursuant to t l ic I lusincss and l)rolbssions Codc {17203.

70. I ' I ,AIN'l ' IFFS bring this courtt on thcir own bcl ial l 'only, and as a claim lbr rcsti tut ion,

over a lour ycar statutc o1' l imitations.

(PROPOSED) SECOND ANTENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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PRAYER FOR RELIEF

WHEREFORE, PLAINTIFFS pray l i)r thc lbl lowing rcl iel ' :

l .  Iror conlpcnsatory daniagcs pcr l i l r  al l  wagcs carned but not paid, al l  ovcrt irne wages

cartred and not paid and thc lai lurc to pay Prcvail ing Wagcs and applicablc l i inge beneli ts

which arc an itcnr ol 'prcvail ing \.vagcs in thc amount to bc provcd at tr ial;

2. l ior l icluidatcd datnagcs pcr thc ILSA cqual to unpaid ovcrt ime and minimum wagcs;

3. I ;or unpaid prcrnium pay l i l r  rcst pcriods which wcrc not authorizcd or pennittcd;

4. lior rcstilution ol'unpaid tninimurn prcvailing wagc. ovcrtimc pay and mcal/rcst pcriod

prer-niun-r pay:

5. I tor pre-judgmcttt i tr tcrest ol '10%o on the unpaid overt irne conrpensation and unpaid

minimum wage under Cali lornia Labor Code gg I 194(a):

6. Fur "wail ing-t imc" pcnalt ies under Cali lbrnia l-abor Code $203.

7. For " l icluidatcd damagcs" undcr Cali lbrnia Labor Codc { 1194.2lbr thc lai lurc to pay

minimum wagcs:

[ i .  l ior reasonablc uttorncy's I 'ccs pursuant to Cali l i rrnia Labor Codc $l 194(a) and29 tJ.S.C.

$2 I6 (b )  o l ' t hc  I r l .SA :

9.  I ior  costs  o l 'su i t  hcrc in :

1 0 .

l l .

I ior actual damagcs

lior suclt otltcr and

or a statutory pcnaltl' lbr non-cornplianl wagc stubs; and

lurthcr rclicl'as tlic Court may dccm appropriatc.

Itespectlirl ly submitted,
Datcd: March2Ll . zooq

B)':
SIDITI{
lbr l'}laintill-s

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATE CLAIMS)
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DEMAND FOR JURY TRIAL

Plainti l l .s hcrcin dernand trial bv iurv

Dared: March ZLI .2009

I tcspcct l  u l ly  subrn i t tcd.

CERTIFICATION OF INTERESTED ENTITIES OR PERSONS

Pursuant to Civi l  Local I tule 3-16, the undcrsigned ccrt i l les that as ol ' this date, other than

thc Itamcd partics, tltere arc no such intercsted entities or pcrsons to rcport.

Datcd: Marcli ZLt . z0o,)

I{cspcctl ul ly submittcd,

JACOB SIDI I I {
Attorneys lor I'laintill 's

Plcase take notice that in this action.

l lv:

I)1':

Attorncvs l irr I) laint i l l i

(PROPOSED) SECOND AMENDED COMPLAINT (FLSA; PENDANT STATf, CLAIMS)
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