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State ofDelaware	
PAGE

Office ofthe Secretary ofState

1, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF

DEI.1AWARE, DO HEREBY CERTIFY THE ATTACHED 15 A TRUE AND CORRECT

COPY OF THE RESTATED CERTIFICATE OF "LIBERTECH INC.", FILED IN

mIS OFFICE ON THE THIRD DAY OF APRIL, A.D. 1995, AT 12:30

O'CLOCK P.M.

A CERTIFIED COPY OF mIS CERTIFICATE HAS BEEN FORWARDED P0

THE NEW CASTLE COUNTY RECORDER OF DEEDS FOR RECORDING.
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EXHIBIT

Edward 1. Freel, Secretary of State

AUTHENTICATION:
7460046

DATE:
04-03-95
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RESTATED
CERTIFICATE OF INCORFORATION

OF
LIBERTECH INC.

Libertech tnc., a corporation organized and existing under the laws of the State of
Delaware, does hereby certify:

1.	 The naine of the corporation is Libertech, Inc. The original Certificate of
incorporation was filed with the Secretary of State of the State of De'aware on June 15, 1992.

2. - The amendment and restatement herem set forth has been duly approved by tlie
Board ol Direcrors of the corporation and by the stockholders of the corporation pursuant to
Section 242 of the General Corporation Law of the State of Delaware ("Delaware Law").

3.	 The amendment and restatement herein set forth has been duly adopted pursuant to
Section 245 of the Delaware Law. This Restated Certificate of Incorporation restates and
integrates and further amends the provision of the corporatioa's Certificate of Incorporation as
heretofore amended.

4.	 The text of the Certificate of Incorporation is hereby restated and arnended to read
in its entirety as foliows:

ARTICLE 1

The name of the corporation is Libertech Inc.

ARTICLE 11

The address of the registered office of the corporation in the State of De'aware is
Corporation Trust Center, 1209 Orange Street, in the City of Wilinington. County of New
Castle. The name of its registered agent at such address is The Corporation Trust Company.

ARTICLE 111

The purpose of the corporation is to engage in any Iawful act or activity for which
corporations may be organized under the General Corporation Law of Delaware.
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ARTJCLE IV

(A) Classes of Stock. The corporation shall be authorizcd to issue two classes f
stock to be designated, respectively, 'Preferred Stock" and "Common Stock'. The number of
shares of Preferred Stock authorized to be issued is Two Million (2,000,000) and the nuinber of
shares of Common Stock authorized to be issued is Twenty Mihion (20,000,000). The Preferred
Stock and the Common Stock shall each have a par value of $0.001 per share.

(B) Preferred Stock. Tbe shares of Preferred Stock may be issued from time to time
in one or more series pursuant to a resolution or resolutions providing for such issue duly
adopted by the Board of Directors. The Board of Directors of the corporation is expressly
authorized, by filing a certificate pursuant to the applicable law of the State of Delaware, to:
(i) establjsh from tiine to tinie the number of shares to be included in each such series; (ii) fix
the voting powers, designations, powers, prefereuces and relative, participating, optional or
other rights of the shares of each such senes and the quahfications, lmntations or restrictions
thereof, includmg but not lmuted to the fixmg or alteration of the dividend rights, dividend rate,
conversion rights, conversion rate, voting rights, rights and terms of redemption (including
sinking fund provisions), the redemption price or prices, and the liquidation preferences of any
wholly unissued series of shares of Preferred Stock; and (iii) increase or decrease the number of
shares of any series subsequent to the issue of shares then outstanding. In case the number of
shares of any series shall be so decreased, the nwnber of shares constituting sucfi decrease shall
resume the status which they had prior to the adoption of the resolution originally tixing the
number of shares of such series. The first such series shall be designated "Series A Preferred
Stock" and shall consist of Five Hundred Ninety-Six Thousand (596,000) shares. The seconci
such series shall be designated "Series B Preferred Stock" and shall consist of One Mililon
(1,000,000) shares. The rights, preferences, privileges and restrictions granted to or imposed
upon the Series A Preferred Stock and the Series 8 Preferred Stock are as follows:

1.	 Dividend Provisions.

(a)	 Dividend Rights of Series A Preferred Stock and Series B Preferrect
Stock The holders of the outstandmg Senes A Preferred Stock and Series B Preferred Stock
shall be entitled to receive dividends, when and as declared by the Board of Directors of the
corporation, out of any assets at the time legaily available therefor, at the rate of Six Cents
$0.06 per share per annum, and $0. 137 per share per annuin, respectively, payable in preference
and priority to any payment of any dividend on Common Stock and payable quarterly or as the
Board of Directors may from time to tune determme Such dividends shall not be cumulative
(except in the case of a liquidation under Section 2) so that if such dividends in respect of any
tiscal quarter of the corporation (calculated at said rate per share per annum) shaU not have been
paid on, or declared and set apart for, all shares of Series A Preferred Stock and Series B
Preferred Stock at the time outstanding, no nght shall accrue to the holders of Series A
Preferred Stock and Series B Preferred Stock by reason of the fact that dividends on said shares
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are not declared or paid with respect to any fiscal year of the corporation. No undeclared or
unpaid dividends shall bear or accrue interest.

(b)	 Dividend Rights of Common Stock. Dividends may be declared
and paid upon Common Stock in any fiscal year of the corporation if dividends shall have been
paid or declared and set apart upon all shares of Series A Preferred Stock and Series B Preferred
Stock at the annual rates set forth in Section 1(a) above for each quarter of such fiscal year of
the corporation, including the fiscal quarter in which such dividends upon Common Stock are
declared; provided, however, that if dividends are declared on Conimon Stock, dividends must
likewise be declared at the same rate (assuming, for such purpose, the conversion of all
outstanding shares of Series A Preferred Stock and Series B Preferred Stock into Common Stock
as provided in Section 3 hereot) with respect to the outstanding Series A Preferred Stock and
Series B Preferred Stock, and payment of any such dividends shall be made contemporaneously
to the holders of Series A Preferred Stock, Series B Preferred Stock and Common Stock.

(c)	 Consent. Each holder of an outstanding share of Preferred shall be
deemed to have consented to any distnbutions made by the corporation m connection with the
repurchase of shares of Common issued to or held by officers, directors, empioyees or
consultants of the corporation or its subsidiaries upon terrnination of their employment or
services pursuant to agreements or as otherwise set forth in the Bylaws of the corporation
providing for the rigbt of said repurchase between the corporation and such persons.

2.	 Liciuidation Preference. In the event of any liquidation, dissolution, or
winding up of the corporation (or the deemed occurrence of such event pursuant to
subsection (d) be'ow), either voluntary or involuntary, distributions to the shareholders of the
corporation shall be made in the foliowing manner:

(a)	 Amount of Liciuidation Preference. The holders of the Series A
Preferred Stock and Series B Preferred Stock shall be entitled to receive, prior and in preference
to any disthbution of any of the assets or surplus funds of the corporation to the holders of the
Conimon Stock by reason of their ownership of such stock, the amount of $ 1.00 per share for
each share of Series A Preferred Stock then held by them and the amount of $2.283906 for each
share of Series B Preferred Stock then held by them, adjusted for any combinations,
consolidations, or stock distributions or dividends with respect to such shares and, in addition,
an amount equal to all accrued but unpaid dividénds on the Series A Preferred Stock and Series
B Preferred Stock, respectively.

If the assets and funds thus available for distribution among the holders of the Series A
Preferred Stock and the Series B Preferred Stock shall be insufficient to permit the payment to
such holders of their full aforesaid preferential amount, then the entbe amount of the assets and
funds of the corporation legaily available for distribution shall be distributed ratably among the
holders of the Series A Preferred Stock and Series B Preferred Stock in such a manner that the
amount to be distributed to each holder of Series A Preferred Stock and Series B Preferred Stock
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shall equal the amount obtained by multiplying the entire assets and funds of the corporation
legaily available for distribution hereunder by a fraction, the numerator of which shall be the
suni of the products obtained by multiplying the number of shares of Series A Preferred Stock
and Series B Preferred Stock then held by the holder by the respective liquidation preference of
the Series A Preferred Stock and Series B Preferred Stock, and the denominator of which shall
be the sum of the products obtained by multiplying the total number of shares of Series A
Preferred Stock and Series B Preferred Stock then outstanding by the respective Liquidation
preference of the Series A Preferred Stock and the Series B Preferred Stock.

(b) Distribution after Paynient of Lipuidation Preference. After
payment has been made to the holders of the Series A Preferred Stock and the Series B
Preferred Stock of the full preferential amount set forth in Section 2(a) above, the entire
remaining assets and funds of the corporation legaily available for distribution, if any, shall be
dislributed ratably among the holders of the Series A Preferred Stock and Series B Preferred
Stock, subject to the limitations set forth below, and the holders of Common Stock in a manner
such that the amount distributed to each holder of the corporation's capital stock shall equal the
amount obtained by multiplying the entire assets and funds of the corporation legaily available
for distribution pursuant to this Section 2(b) by a fraction, the numerator of which shall be the
sum of the number of shares of Common Stock then held by the holder and the number of shares
of Common Stock issuable upon conversion of the shares of the Series A Preferred Stock and
Series B Preferred Stock then held by the holder, and the denominator of which shall be the sum
of the total number of shares of Common Stock then outstanding and the total number of shares
of Common Stock issuable upon conversion of the total nuniber of shares of the Series A
Preferred Stock and Series B Preferred Stock then outstanding; provided, however, that at such
time as the disthbution of liquidation preferences pursuant to this Article IV, Section 2
(including subsections (a) and (b) hereof) shall equal (i) $2.00 per share of Series A Preferred
Stock or (ii) $4.5678 12 per share of Series B Preferred Stock, such holders of Series A
Preferred Stock and Series B Preferred Stock, as the case may be, shall not be entitled to any
further distribution pursuant to this subsection 2(b) with respect to shares of Series A Preferred
Stock or Series B Preferred Stock, as the case may be. Thereafter, any remaining assets and
funds Iegally available for distribution hereunder shall be distributed solely to the holders of the
Common Stock in a manner such that the remaining amount distributed to each holder of
Common Stock shall equal the amount obtained by multiplying the entire assets and funds of the
corporation legaily available for distribution hereunder by a fraction, the numerator of which
shall be the number of shares of Comnion Stock then held by such holder, and the denominator
of which shall be the total number of shares of Common Stock then outstanding.

(c) Shares not Treated as Both Preferred Stock and Common Stockin
any Distribution. Shares of Preferred Stock shall not be entitled to be converted into shares of
Cominon Stock in order to participate in any distribution, or series of distributions, as shares of
Common Stock, without first foregoing participation in the distribution, or series of
distributions, as shares of Preferred Stock.

NMGO5K.W42(5P3)
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(4)	 Events Deemed a Liguidation. In the event of (i) a merger or
consolidation of the corporation with or into any other corporation or any otber person or entity,
other than a wholly-owned subsidiary of tlie corporation, (ii) any otlier corporate reorganization,
or (iii) a sale of all or substantially alt of the assets of the corporation, unless shareholders of the
corporation irnmediately prior to such a subsection (i), (ii) or (iii) transaction are holders of at
least a majority of the voting securities of the surviving or acquiring corporation immediately
thereafter, such event shall be treated as a Iiquidation, dissolution or winding up within the
meaning 01 this Section 2.

3.	 Conversion. The holders of the Series A Preferred Stock and Series B
Preferred Stock shall have conversion rights as foliows:

(a)
	

RigLit to Convert and Automatic Conversion.

(i) The Series A Preferred Stock shalt be convertible, at the
option of the respective holders thereof, at any time at the offlce of this corporation or any
transfer agent for such shares, into fully paid and non-assessable shares of Common Stock
(calculated to the nearest one-hundredth of a share, fractions of less tha.n one-hundredth of a
share being disregarded) of this corporation, based upon the applicable Series A Conversion
Price (as detined below) kn effect at the time of conversion. The number of shares of Common
Stock into which each share of Series A Preferred Stock may be converted shall be equal to
$1 .00 divided by the then current Series A Conversion Price. The price at which each share of
Common Stock shall be deliverable upon conversion of the Series A Preferred Stock (herein
sometimes referred to as the "Series A Conversion Price") shall initially be $ 1.00. Such initial
Series A Conversion Price shall be subject to adjustment from time to time in certain instances,
ashereinafter provided in this Section 3. This corporation shall make no payment or adjustment
on account of any declared but unpaid dividends on the shares of the Series A Preferred Stock
surrendered for conversion.

(ii) Tbe Series B Preferred Stock shall be convertible, at the
option of the respective holders thereof, at any time at the office of this corporation or any
transfer agent for such shares, into fulty paid and non-assessable shares of Comznon Stock
(calculated to the nearest one-hundredth of a share, fractions of less than one-hundredth of a
share bemg disregarded) of this corporation, based upon the app1icabe Series B Conversion
Price (as defmed below) m effect at the tixne of conversion The number of shares of Common
Stock into which each share of Series B Preferred Stock may be converted shall be equal to
$2.283906 divided by the then current Series B Conversion Price. The price at which each
share of Comrnon Stock shall be deliverable upon conversion of the Series B Preferred Stock
(herein sometimes referred to as the "Series B. Conversion Price") shall initially be $2.283906.
Such initial Series B Conversion Price shall be subject to adjusmient from time to time in certain
instances, as hereinafter provided in this Section 3. This corporation shall make no payment or
adjustment on account of any declared but unpaid dividends on the shares of the Series B

NMGO5LW42(5P3)
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Preferred Stock surrendered for conversion. The Series A Conversion Price and the Series B
Conversion Price are sometimes referred to herein, collective!y, as the 'Conversion Prices".

(iii) Each share of Series A Preferred Stock and Series B
Preferred Stock shall automatically be converted into shares of Common Stock at the then
effective Series A Conversion Price or Series B Conversion Price, if applicable, immediately
upon the first to occur of the following: (A) the closmg of an underwritten pubtic offering
covering the corporation's Common Stock pursuant to an effective registration statement unUer
the Securities Act of 1933, as aniended, where the gross proceeds to the corporation are at least
$l0,000,000 and the per share public offering price is at least $5.0O. as presently constituted; or
(B) at such time as the consent of the holders of at least a majority of the then-outstanding shares
of Preferred Stock to such conversion has been obtained.

(b)	 Mechanics of Conversion. Before any holder of shares of the
Preferrect Stock shall be entitled to convert the same into shares of Cominon Stock, the holder
shall surrender the certificace or certificates therefor, duly endorsed in blank or accompa.nied by
proper instraments of transfer, at the office of this corporation or of any transfer agent for the
shares of the Preferred Stock and shall give written notice to this corporation at such office that
such holder eleccs to convert the same and shall state in writing therein the naine or naines in
which such holder wisbes the certificate or certificates for shares of Common Stock to be issued.
This corporation shall, as soon as practicable thereafter, issue and deliver at such office to such
holder of shares of the Preferred Stock or to such holder's nominee or nominees, certificaies for
the nuniber of full shares of Common Stock to which such holder shall be entitled, as aforesaid,
together with cash in lieu of any fraction of a share as hereinafter provided in this Section 3.
Sucb conversion shall be deemed to have been made as of the date of such surrender of the
shares of the Preferred Stock to be converted, and the person or persons entitled to receive the
shares of Common Stock issuable upon such conversion shall be treated for all purposes as the
record holder or holders of such shares of Common Stock on said date.

(c)	 Adiustment for Stock Splits and Combinations. If the corporation
shall at any time or from time to time after the Issue Date (as defined below m this
subsection (c) effect a subdivision of the outstanding Common Stock, the Conversion prices then
in effect immediately before that subdivision shall be proportionately decreased, and conversely,
if the corporation shall at any time or from time to tune after the Issue Date combrne the
outstandmg shares of Common Stock, the Conversion Pnces then m effect unniediately before
the combiriation shall be proportionately increased. Any adjustment under this subsection (c)
shall become effective at the close of business on the date the subdivision or combination
becomes effective. "Issue Date" for Series A Preferred Stock and the Series B Preferred Stock
shall mean the date of the filing of this Restated Certificate of Incorporation with the Delaware
Secretary of State.

(d)	 Adiustment for Certain Dividends and Disiributions. In the event
the corporation at any time, or froni time to time after the Issue Date shall make or issue, or fix

NMGO5K.W42(.5P3)
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a record date for the determination of holders of Common Stock entitled to receive, a dividend
or other distribution payable in additional shares of Common Stock, then and in each such event
the Conversion Prices then in effect shall be decreased as of the time of such issuance or, in the
event such a record date shall have been fixed, as of the close of business on such record date,
by multiplying the Conversion Prices then in effect by a fraction:

(1) the nwnerator of which shall be the total nuinber of shares
of Comnion Stock issued and outstanding imniediately prior to the time of such issuance or the
close of business on such record date, and

(11) the denominator of which shall be the total number of shares
of Common Stock issued and outstanding immediately prior to the tinie of such issuance or the
close of business on such record date plus the nuniber of shares of Common Stock issuable in
payment of such dividend or distribution; provided, however, that if such record date shall have
been fixed and such dividend is not fully paid or if such distribution is not fully made on the
date fixed therefor, the Conversion Prices shall be recomputed accordingly as of the close of
business on such record date and thereafter Conversion Prices shall be adjusted pursuant to this
subsection (d) as of the time of actual payment of such dividends or distribucions.

(e)	 Adiustments for Other Dividends and Distributions. In the event
the corporation at any time or from time to tinie after the Issue Date shall make or issue, or fix
a record date for the determination of holders of Common Stock entitled to receive, a dividencj
or other distribution payable in securities of the corporation other than shares of Common Stock,
then and in each such event provision shall be niade so that the holders of Preferred Stocic shall
receive upon conversion thereof in addition to the number of shares of Common Stock receivable
thereupon, Lhe amount of securities of the corporation which they wou.ld have received had their
Preferred Stock been converted into Common Stock on the date of such event and had thereafter,
during the period from the date of such event to and including the conversion date, retained such
securities (together with any distributions payable thereori during such penod) receivable by
them as aforesaid during such period, giving application to all adjustments called for during such
period under this Section 3 with respect to the rights of the hoLders of the Preferred Stock.

(t)	 Adjustment for Reciassification. Exchanae or Substitution. If the
Common Stock issuable upon the conversion of the Preferred Stock shall be changed into the
sanie or different number of shares of any other class or classes of stock, by capital
reorganization, involving exchange, substitution, reclassification or otherwise (other than a
subdivision or combination of shares or stock dividend provided for above, or a reorganization,
merger, consolidation or sale of assets provided for below in this Section 3), then and in each
such event the holder of each share of Preferred Stock shall have the right thereafter to convert
each such share into the kind and amount of shares of stock and other securities and property
receivable upon such reorganization, reclassification or other change, as holders of the number
of shares of Common Stock irito which such shares of Preferred Stock migbt bave been

NMGO5K.W42(5P3)
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converted immediateiy prior to such reorganization, rec!assification or change, all subject to
further adjustment as provided herein.

(g)	 Reorganization. Merger. Consolidation or Sale of Assets. 11 at any
time or from time 10 time there shall be a capital reorganization of the Common Stock (other
than a subdivision, combination, recLassification or exchange of shares provided for elsewhere in
this Section 3) or a merger or consolidation of the corporation with or into another corporation,
or the sale of all or substantially all of the corporation's properties and assets to any other
person, then, as a part of such reorganization, merger, consolidation or sale, provision shali be
made so that the holders of the Preferred Stock shall thereafter be entitled to receive upon
conversion of such Preferred Stock the number of shares of stock or other securities or property
of the corporation, or of the successor corporation resulting from such reorganization, merger,
conso!idation or sale, to which a holder of Common Stock deliverable upon conversion would
have been entitled on such capital reorganization, merger, consolidation or sale. In any such
case, appropriate adjustment shall be made in the application of the provisions of this Section 3
with respect to the rights of the holders of the Preferred Stock after the reorganization, merger,
consolidation or sale to the end that the provisions of this Section 3 (including adjustment of the
Conversion Prices then in effect and the number of shares receivable upon conversiori of the
Preferred Stock) shall be applicable after that event as nearly equivalent as may be practicable.

(h)	 Sale of Shares Below Conversion Price.

(i) If at any time or from time to time after the Issue Date the
corporation shall issue or sell Additional Shares of Common Stock (as defmed in Section 3(i)
befow), other than as a dividend or other distribution on any class of stock as provided in
subsections (d) and (e) above and other than upon a subdivision or combjnatjon of shares of
Common Stock as provided in subsection (c) above, for a consideration per share less than the
then applicable Conversion Prices, then and in each case the Conversion Prices shall be reduced,
as of the opening of business on the date of such issue or sale, to a price determined by
multiplying the Conversion Prices by a fraction, the numerator of which shall be (x) the number
01 shares of Common Stock outstanding at the close of business on the day next preceding the
date of such issue or sale, plus (y) the number of shares 01 Common Stock which the aggregate
consideration received by the corporation for the total nuxnber of Additional Shares of Common
Stock so issued would purchase at the Conversion Prices and the denominator of which shall be
the number of shares of Cominon Stock outstanding at the close of business on the date of such
issue or sale after giving effect to the issuance of such Additional Shares of Common Stock.
For purposes of this Section 2(h) and except as provided below, references to "Common Stock"
shall include Comxnon Stock receivable upon conversion of Convertibfe Securities and upon
exercise of all Options outstanding on the date immediately preceding date of the issua.nce of
Additional Shares of Common Stock, except that shares of Common Stock subject to Options
shall not be included to the extent that the per share exercise price is greater than the then-
current fair market value of such Common Stock, as determined in good faith by the Board of
Directors.

NMG05K.W42(5P)
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(ii) For the purpose of making any adjustment in the
Conversion Prices or number of shares of Common Stock receivable on conversion of Preferred
Stock as provided in this subsection, the consideration received by the corporation for any
issue or sale of securities shail:

(A) to the extent it consists of cash, be computed at the
aniount of cash received by the corporation before deduction of any expenses payable by the
corporation and any underwriting or similar commissions, compensations, or concessions paid or
allowed by tbe corporation in connection with such issue or sale;

(B) to the extent it consists of property other than cash,
be computed at the fair value of that property as determined in good faith by the Board 01
Directors; and

(C) if Additional Shares of Common Stock, Convertible
Securities (as defined in paragraph (iii) below) or nghts or options to purchase either Additional
Shares of Cominon Stock or Convertible Securities are issued or sold together witli other stock
or securities or other assets of the corporation for a consideration which covers both, be
computed as tbe portion of the consideration so received that may be reasonably determined in
good faith by the Board of Directors to be allocable to such Additional Shares of Common

11

	 Stock, Convertible Securities or rights or options.

(iii) For the purposes of this subsection (h), the term "Options"
shall mean rights, options or warrants to subscribe for, purchase, or otherwise acquire either
Common Stock or Convertible Securities, as defmed herein, and the term "Convertible
Securities' shall mean any evidences of indebtedness, shares or other securities directly or
indirectly convertible into or exchangeable for Common Stock. In the event the corporation at
any time or from time to tinie after the Issue Date shall issue any Options or Convertible
Securities or shall fix a record date for the determination of holders of any class of securities
entitled to receive any such Options or Convertible Securities, then the maximum number of
shares (as set forth in the instrument relating thereto without regard to any provisions contained
therein for a subsequent adjustment of such nuinber) of Common Stock issuable upon the
exercise of such Options or, in the case of Convertible Securities and Options therefor, the
conversion or exchange of such Convertible Securities, shall be deemed to be Additional Shares
of Common Stock issued as of the time of such issue or, in case such a record date shall have
been fixed, as of the close of business on such record date, provided that Additionai Shares of
Conimon Stock shaif not be deemed to have been issued unless the consideration per share
(determined pursuant to paragraph (ii) hereof assuining the payment of all consideration required
to effect the exercise or conversion of Options or Convertible Securities, as the case inay be) of
such Additional Shares of Common Stock would be less than the Conversion Prices in effect on
the date of and immediately prior to such issue, or such record date, as the case may be, and
provided further that in any such case in which Additional Shares of Common Stock are deemed
to be issued:

NMGO5K.W42(5P)
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(A) no further adjustment in the Conversion Prices shall
be made upon the subsequent issue of Convertible Securities or shares of Comnion Stock upon
the exercise of such Options or conversion or exchange of such Convertible Securities;

(B) if such Options or Convertible Securities by their
terms provide, with the passage of time or otherwise, for any increase in the consideration
payable to the corporation, or decrease in the nuinber of shares of Common Stock issuable, upon
the exercise, conversion or exchange thereof, the Conversion Prices computed upon the original
issue thereof (or upon the occurrence of a record date with respect thereto), and any subsequent
adjustznents based thereon, shall, upon any such increase or decrease becoming effective, be
recomputed to reflect such increase or decrease insofar as it affects such Options or the rights of
conversion or exchange under such Convertible Securities, wliich are outstanding at such time;

(C) upon the expiration of any such Options or any rights
of conversion or exchange under such Convertible Securities which shall not bave been
exercised, the Conversion Prices computed upon the original issue thereof (or upon the
occurrence of a record date with respect thereto), and any subsequent adjustments based thereon,
shall, upon such expiration, be recomputed as if:

(1)	 in the case of Convertible Sectirities or
Options for Common Stock, the only Additional Shares of Common Stock issued were the shares
of Common Stock, if any, actually issued upon the exercise of such Options or the conversion or
exchange of such Convertible Securities and the consideration received therefor was the
consideration actually received by the corporation for the issue of all such Options, whether or
not exercised, plus the additional consideration actually received by the corporation upon such
exercise, or for the issue of all such Convertible Securities which were actually converted or
exchanged, plus the additional consideration, if any, actually receivecl by the corporation upon
such conversion or exchange; and

(11) in the case of Options for Convertible
Securities, only the Convertible Securities, if any, actually issued upon the exercise thereof were
issued at the time of issue of such Options, and the consideration received by the corporation for
the Additional Shares 01 Common Stock deemed to have been then issued was the coosideration
actually received by the corporation for the issuc of all such Options, whether or not exercised,
plus the consideration deemed to have been received by tbe corporation (determined pursuant to
paragraph (ii) above) upon the issue of the .Convertible Securities upon the actual exercise of
such Options.

(D) rio readjustment pursuant to clause (B) or (C) above
shall have the effect of increasing the Conversion Prices, to an amount which exceeds the lower
of: (i) the Conversion Prices on the original adjustment date, or (ii) the Conversion Prices that
would have resulted from any other issuance of Additional Shares of Comxnon Stock between the
ariginal adjustment date and such readjustment date; and

CONFIDENTIAL STI_0005403

Case5:08-cv-03172-RMW   Document127-12    Filed07/24/09   Page12 of 76



Case 2:07-cv-0051 1-CE Document 118-16 	 Filed 12/15/2008 Page 12 of 18

(E) in the case of any Options which expire by their
terms not more than thirty (30) days after the date of issue thereof, no adjustment of the
Conversion Prices shall be made until the expiration or exercise of all such options, whereupon
such adjustment shall be made in the same manner provided in clause (C) above.

(i) Definition. The term "Additional Shares of Common Stock" as
used herein shall mean all shares of Common Stock issued by the corporation after the Issue
Date, whether or not subsequently reacquired or retired by the corporation, other than:
(1) shares of Cominon Stock issued upon conversion of the Preferred Stock; (ii) sIiares of
Common Stock issued pursuant to stock option plans, stock purchase plans, stock bonus plans or
other forms of stock incentive plans for officers, employees, consultants and/or directors of this
corporation; (iii) shares of Conimon Stock issued as a dividend or distribution on Preferred
Stock; (iv) shares of Common Stock or options or warrants to purchase Comnion Stock issued to
equipment lessors or institutional lenders pursuant to leasing or other financing transactions
approved by the Board of Directors, or (v) shares of Common Stock that are issued pursuant to
options or warrants outstanding as of the Issue Date.

(j) Minimum Adiustrnent. No adjustnient of the Conversion Prices,
however, shall be made in amount less than $O.05. but any such lesser adjustments shall be
carried forward and shall be made at the time together with the next subsequent adjustnient
which together with any adjustments so carried forward shall amount to $0.05 or more.

(k) Certificate of Adiustment. Upon the occurrence of each adjustment
or readjustment of the Conversion Prices pursuant to this Section 3, this corporation shall
promptly compute such adjustment or readjustment in accordance with the terms hereof and
prepare and furnish to each holder of Preferred Stock, as applicable, a certificate, signed by the
Chairnian of the Board, the President or the Chief Financial Officer, setting forth such
adjustment or readjustment and showing in detail the facts upon which such adjustment or
readjustment is based.

(1)	 Notices of Record Date. If:

(1) this corporation shall set a record date for the purpose of
entitling the holders of its shares of Common Stock to receive a dividend, or any other
distribution, payable otherwise than in cash;

(ii) this corporation shall set a record date for the purpose of
entitling the holders of its shares of Common Stock to subscribe for or purchase any shares of
any class or to receive any other rights;

(iii) there shall occur any capital reorganization of this
corporation, reclassification of the shares of this corporation (other than a subdivision or
combination of its outstanding Common Stock), consolidation or merger of this corporation with

NMGOSK.W42(5P3)
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or into another corporation. or conveyance of alt or substantially all of the assets of this
corporation to another corporation; or

(iv) there shall occur a voluntary or involuntary dissolution,
liquidation, or winding up of this corporation;

then, and in each such case, this corporation shall cause notice to be given to the holders of
record of the outstanding shares of the Preferred Stock in the manner provided in Section 7
hereof, at least twenty (20) days pruor to the dates hereinafter specified, a notice stating the date
which (x) has been set as the record date for the purpose of such dividend, distribution, or
rights, or (y) such reclassification, reorganization, consolidation, merger, conveyance,
dissolution, liquidation, or winding up is to take place and the date, if any is to be fixed, as of
which holders of Common Stock of record shall be entitled to exchange their shares of Common
Stock for securities or other property deliverable upon such reclassification, reorganization,
consolidation, merger, conveyance, dissolution, liquidation, or winding up

(m) Fractional Shares. No fractional shares of Common Stock shall be
issued upon conversion of Preferred Stock. In lieu of any fractional shares to which the hofder
would otherwise be entitled, the corporation shall pay cash equal to the product of such fraction
multiplied by the fair market value of onè share of the corporation's Common Stock on the date
of conversion, as determined in good faith by the Board of Directors.

(n) Reservation of Stock Issuable Upon Conversion. This corporation
shall at all times reserve and keep available, out of its authorized but umssued Common Stock,
solely for the purpose of effecting the conversion of Series A Preferred Stock and the Series B
Preferred Stock, the full number of shares of Common Stock deliverable upon the conversion of
alt shares of the Series A Preferred Stock and the Series B Preferred Stock from time to time
outstanding. This corporation shall from time to time, in accordance with the laws of the State
of Delaware, inerease the authorized amount of its Common Stock 11 at any tinie the authorized
number of shares of Common Stock remaining unissued shall not be sufficient to permit the
conversion of all of the shares of the Series A Preferred Stock and the Series B Preferred Stock
at the time outstanding.

(o) Payment of Taxes. The corporation shall pay any and alt issue and
other taxes that may be payable in respect of any issue or delivery of Common Stock on
conversion of the Series A Preferred Stock and the Series B Preferred Stock pursuant hereto.
This corporation shall not, however, be required to pay any tax which may be payable in respect
of any transfer involved in the issue and delivery of Common Stock in a name other than that in
which the Series A Preferred Stock or Series B Preferred Stock, as the case may be, so
converted was registered, and no such issue or delivery shall be made unless and until the person
requesting such issue has paid to this corporation the amount of any such tax.

NMQO5K.W42(5P3)
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(p)	 No Impairment. Except upon the affirmative vote of the boiders of
a majority of the outstanding shares of each series 01 Preferred Stock, this corporation will not,
by amendment of its Certificate of Incorporation or through any reorganization, transfer of
assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary
action, avoid or seek to avoid the observance or performance of any of the terms to be observed
or performed hereunder by this corporation, but will at all times in good faith assist in the
carrying out of all the provisions of this Section 3 and in the taking.of all such action as may be
necessary or appropriate in order to protect the conversion rights of the holders of the Preferred
Stock against impairment.

4.	 Voting Rights.

(a)	 Except as otherwise required by law, the holder of each share of
Common Stock issued and outstanding shall have one vote, and the holder of each share of
Preferred Stock issued and outstanding shall be entitled to the number of votes equal to the
number of shares of Common Stock into which such shares of Preferred Stock couid be
converted at the record date for determination of the stockholders entitled to vote on such
matters or, if no such record date is established, at the date such vote is taken or any written
consent of stockholders is solicited, such votes to be counted together with all other shares of
stock of the corporation having general voting power and not separately as a class.

(b)	 Notwithstanding anything to the contrary contained in subparagraph
(a) above, so long as at least 200,000 shares (as adjusted for stock splits and like events) of
Series A Preferred Stock are outstanding, the holders of the Series A Preferred Stock, voting as
a single class, shall by majority vote be entitled to elect one (1) member to the Board of
Directors of the corporation. Except as otherwise provided by law such director may be
removed only by a vote of the holders of a majority 01 the then outstanding Series A Preferred
Stock. A successor to fihl the position on the Board of Directors which is elected exclusively by
vote of the holders of the Series A Preferred Stock and which vacancy occurs for any reason
shall be fihled exclusively by a vote of the holders of a majority of the Series A Preferred Stock,
voting as a single class.

(c)	 Notwithstanding anything to the contrary contained in subparagraph
(a) above, so long as at least 200,000 shares (as adjusted for stock splits and like events) of
Series B Preferred Stock are outstanding, the holders of the Series B Preferred Stock, voting as a
single class, shall by majority vote be entitled to elect two (2) members to the Board of
Directors of the corporation. Except as otherwise provided by law such directors may be
removed only by a vote of the holders of a majority of the then outstanding Series B Preferred
Stock. A successor to fihl a position on the Board of Directors which is elected exclusively by
vote of the holders 01 the Series B Preferred Stock and which vacancy occurs for any reason
shall be filled exclusively by a vote of the holders of a majority of the Series B Preferred Stock,
voting as a single class.

NMGO5K.W42(5F)
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5.	 Protective Provisions. So long as at least 100,000 shares (as adjusted for
stock splits and like events) of Preferred Stock are outstanding, the corporation shall not, without
first obtathing the approval (by vote or written consent, as provided by law) of the holders of at
least a majority of the outstanding shares of Preferred Stock do anything which:

(i) adversely alters or changes the rights, preferences or privileges of
the Preferred Stock,

(11) creates any class or series of stock having any preference over or
bemg on a parity with the Preferred Stock,

(iii) reclassifies any Common Stock into shares having preferenoe over
or being on a parity with the Preferred Stock,

(iv) applies any of the corporation's asseis to the payment of dividends
or the redemption of Common Stock other than repurchases of shares from employees or
consultants upon termination of employment or services, or

(v) results in a consolidation or merger with or into any other
corporation or the sale or other transfer in a single transaction or a series of related transactions
of all or substantially all of the assets of this corporation, or other'wise resu{ts in the
reorganization of this Corporation unless the stockholders or this corporation iimnediately prior
to any such transaction are holders of a majority of the voting securities of the surviving or
acquirmg corporation immediately thereafter.

6.	 Status of Converted Stock. In case any shares of Preferred Stock shall be
converted pursuant to Section 3 hereof, the shares so converted shall assume the status of
authorized but undesignated and unissued shares of Preferred Stock.

7.	 Notices. Any notice required by the provisions of this Restated Certificate
of Incorporation, except as otherwise specifically provided herein, to be given to the holders of
shares of Preferred Stock or Common Stock shail be in writing and may be delivered by
personal service or sent by telegraph or cable or sent by registered or certified mail, return
receipt requested, with postage thereon fully prepaid. All such cominunications shall be
addressed to each holder of record at lis address appearing on the books of his corporation. If
sent by telegraph or cable, a confirmed copy of such telegraphic or cabled notice shall promptly
be sent by mail (in the manner provided above) to the holders. Service of any such
communication made only by mali shail be deemed compiete on the date of actual delivery as
shown by the addressee' s registry or certification receipt or at the expiration of the third (3rd)
business day after the date of mailing, whichever is earlier in tiine.

NMG05K.W42(5?3)
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(C) Common Stock

1.	 Relative Rights of Preferred Stock and Common Stock. All preferences,
voting powers, relative, parfieipating, optional or other special rights and privileges, and
qualifications, limitations. or restrictions of the Common Stock are expressly macle subject and
subordinate to those that niay be fixed with respect to any shares of the Preferred Stock.

2.	 Voting Rights. Except as otherwise required by law or this Restated
Certificate of Incorporation, each holder of Common Stock shall have one vote in respect of
each share of stock held by him of record 011 the books of the corporation for the election of
directors and on all matters submitted to a vote of stockholders of the corporation.

3.	 Dividends. Subject to the preferemial rights of the Preferred Stock, the
holders of shares of Common Stock shall be entitled to receive, when and if declared by the
Board of Directors, out of the assets of the corporation which are by law available therefor,
dividends payable either in cash, in property or in shares of capital stock.

ARTICLE V

The corporation is to have perpetual existence.

ARTICLE VI

In furtherance and not in limitation of the powers conferred by the laws 01 the State of
Delaware:

(A) The Board of Directors of the corporation is expressly authorized to adopt, amend
or repeal the Bylaws of the corporation.

(B) Elections of directors need not be by written baliot unless the Bylaws of the
corporation shail so provide.

(C) The books of the corporation may be kept at such place within or without the
State of Delaware as the Bylaws of the corporation may provide or as may be designated from
time to time by the Board of Directors of the corporation.

(D) The number of directors which constitute the whole Board of Directors of the
corporation shall be determined in accordance with the Bylaws of the corporation.

(E)	 Subject to the provisions of Article IV, Section 4 hereof, vacancies created by the
resignation of one or more members of the Board 01 Directors and newly created directorships,

NMGO5K.W42(SP)
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created in accordance with the Bylaws of this corporation, may be filled by the vote of a
majority, although less than a quorum, of the directors then in office, or by a sole remaining
director.

ARTICLE Vil

(a) To the fullest extent permitted by the Delaware General Corporation Law as the
saine exists or as may hereafter be amended, a director of the corporation shall not be personally
liable to the corporation or its stockbolders for monetary daniages for breach of fiduciary duty as
a director.

(b) The corporation may indemnify to the fullest extent permitted by law any person
made or threatened to be niade a party to an action or proceeding, whether criminal, civil,
administrative or investigative, by reason oI' tbe fact that he, his testator or intestate is or was a
director,. offlcer or employee of the corporation or any predecessor of the corporauon or serves
or served at any other enterprise as a director, officer or employee at the request of the
corporation or any predecessor to the corporation.

(c) Neither ariy amendment nor repeal of this Article Vil, nor the adoption of any
provision of this corporation's Certificate of Incorporation inconsistent with this Article Vil,
shall eliminate or reduce the effect of this Article VU, in respect of any matter occurring, or any
action or proceeding accruing or arising or that, but for this Article Vil, would accrue or arise,
prior to such amendment, repeal or adoption of an.inconsistent provision.

ARTICLE Vill

The corporation reserves the right to amend or repeal a.ny provision contained in this
Restated Certificate of Incorporation, in the ninner now or hereafter prescribed by siatute, and
all rights conferred upon a stockholder hercin are granted subject to this reservation."

4MG05K.W42(5P3)	
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THE UNDERSIGNED, being the President of this corporation, does make this
Certificate, hereby dectaring and certifying that this is his act and deed and the facts herein
stated are true, and accordingly, has hereunto set his ha.nd this 4th day of April, 1995.

LIBERTECH INC.

Egger, Presidnt

Attesc:

Rihard C. DeGolia, Secre

1!
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

MARSHALL DWISION

v.

GOOGLE iNC., YAHOO! INC.,
IAC SEARCH & MEDIA, INC., AOL LLC,
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Defendants.
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PLAINTIFF'S RESPONSE TO DEFENDANTS' MOTION TO DISMISS

Plaintiff Software Rights Archive, LLC ("Plaintiff' or "SRA") files this Response to

Defendants' Motion to Dismiss, and shows the Court as foliows:

1.	 SUMMARY OF ARGUMENT

For nearly 10 years, no one questioned that the patents-in-suit were the property of

Daniel Bgger (and, hence, the plaintiff, SRA). Now, in an effort to evade the jurisdiction of this

Court, the Defendants seek to bootstrap an incomplete reading of corporate documents to undo

an assignment that all parties intended, consummated, described publicly and have subsequently

ratified. Defendants' motion to dismiss consciously disregards the contemporaneous documents

demonstrating that Egger aequired the patents long before he assigned them to SRA.

Defendants' motion to dismiss shQuld be denied.

Defendants' central contention—that Egger did not acquire the patents-in-suit before

February 2005—is not only wrong, it is eontradicted by numerous company documents, sworn

SEC fihings, emails, sworn declarations, and common sense. For multiple independent reasons,

Bgger acquired the patents before February 2005:

• In July 1997, Site/TechnologiesfInc. ("Site/Tech")', the undisputed owner of the
patents at the time, transferred the patents to its parent company Site Technologies,
Inc. ("Site Tech"). 2 In September 1998, Site Tech assigned the patents to Daniel
Egger through a bill of sale and assignment. Egger thus acquired the patents in
September 1998.

• Defendants claim that the true owner of the patents in September 1998 was Site/Tech,
not Site Tech. Defendants are wrong, but even if Defendants were correct, Egger still
would have acquired the patents in September 1998 because Site/Tech was bound by
the September 1998 assignment to Egger. The assignment was executed by the CEO

1 Site/Techtiologies/Inc., the subsidiary, was known as "Libertech, Inc." prior to August 1996, when it was
subsequently acquired by DeltaPoint, Inc. For the sake of consistency, this brief refers to Libertech, Inc. and
Site/Technologiesllnc. as "Site/Tech."
2 Site Technologies, Inc., the parent, originally was known as "DeltaPoint, Inc." It changed its name from
"DeltaPoint, Inc." to "Site Technologies, Inc." in October 1997—three months after it acquired
Site/Teclinologies/Inc. For the sake of consistency, this briefrefers to DeltaPoint, Inc. and Site Teclinologies, Inc.
as "Site Tech."

1
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of Site/Tech; Site/Tech was the alter ego of Site Tech; and Site/Tech had authorized
Site Tech to assign the patents to Egger in Site Tech's name.

• Finaily, even assuming that title was not transferred in September 1998, Egger
undoubtedly acquired the patents at the latest in December 2000. By that time—
Defendants themselves admit—Site Tech would have acquired the patents from its
subsidiary Site/Tech even if it had not done so previously. Thus, by late 2000, Egger
would have acquired the patents from Site Teeh by operation of the after-acquired
title doetrine.

Beeause Egger aequired the patents before February 2005, bis transfer to SRA was effective.

As a final note, Defendants faisely accuse Egger of fraud and misconduct. Defendants'

effort is irrelevant to their motion, and unavailing in any event. It is irrelevant because the

February 2005 assignment from Site/Tech to Egger has nothing to do with the ehain of title in

this case. It is unavailing because that assignment, which merely functioned as replacement for a

lost assignrnent, has been fully ratified by Site/Teeh. In short, Defendants' attempts to smear

Egger should be disregarded.

11.	 STATEMENT OF FACTS

Egger invented search engines employing link analysis, and SRA owns the patents-in-

suit. The early history of the patents-in-suit is undisputed. In June 1993, Egger applied for what

would become the '352 Patent. Ex, 1, In November 1993, Egger assigned the June 1993 patent

application to Libertech, Inc. ("Libertech"). Ex. 2. In May 1996, Egger and two colleagues

applied for what would become the '494 and '571 Patents. Ex. 3. In June 1996, Egger and his

colleagues assigned the May 1996 patent application to Libertech. Ex. 4. In August 1996,

Libertech changed its name to Site/Technologies/Inc. ("Site/Teeh"). Ex. 5. Site/Tech was

acquired by DeltaPoint, Inc. ("DeltaPoint"), which later changed its name to Site Technologies,

Inc. and will be referred to herein as "Site Tech."

2
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A.	 In July 1997, Site/Tech, the undisputed owner of the patents-in-suit at the time,
transferred the patents to Site Tech.

In July 1997, Site Tech acquired Site/Tech in what was intended to be a de facto merger

transaetion that placed all the stock and, separately, all of the assets of Site/Tech (ineluding the

patents-in-suit) in Site Tech. For tax reasons, the parties structured the acquisition as a stock

exchange with a distribution of assets into the parent, rather than as a formal merger. See Ex. 6

("The transaction must be structured as a stock exchange, rather than a merger, to make it

taxable."). The parties, though, also intended to rnerge the operations and assets of Site/Tech

into Site Tech, as confirmed by Site Tech's CEO and documents executed in connection with the

transaction. See, e.g., Ex. 7, ¶ 2 ("The purpose of this transaction was to merge the business of

Site/Tech into DeltaPoint, Inc."); Ex, 8 ("DeltaPoint intends to continue the business of Site after

the date hereof and integrate such business into DeltaPoint's ongoing business.").

Because the parties intended to merge the operations of Site/Tech into Site Tech without

a formal merger, just three days befbre tbe acquisition, Site/Tech amended its certificate of

incorporation to make the antieipated stock exchange trigger the liquidation preferences and

distribution provisions of Site/Tech. See Ex. 10 ("In the event of ... a sale of all or substantially

alt of ... the stock of the corporation, ... such event shall be treated as a liquidation .0.0"); Ex. 9

(Site/Tech special board minutes, referencing liquidation); Ex. 6 ("This will require an

amendment to the company's articles to make it absolutely clear that an exchange is a

liquidation."). These provisions mandated "distributions to the sharebolders ofthe corporation."

Ex. 10. Specifically, foliowing payment of a sum of money to the preferred stockholders, "the

entire remaining assets and funds of the corporation legaily available for distribution, if any,

shall be distributed ratably among the [preferred stock]holders .... Thereafter, any remaining

assets and funds legaily available for distribution hereunder shall be distributed solely to the

3
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holders of the Comnion Stock." Ex. 10. The stock exchange agreement prescribed that Site

Tech (then still known as DeltaPoint) woutd become the sole stockholder of Site/Tech foliowing

the stock exchange. See Ex. 11. Thus, Site/Tech' s amended certificate of incorporation operated

to distribute its patents and other assets to its sole shareholder Site Tech upon consummation of

the stock exchange and subsequent stock distribution. See Ex. 7, ¶ 2 ("In this transaction,

DeltaPoint directly acquired all outstanding stock of Site/Tech and all of the then-existing assets

of the company, ineluding its patents and trademarks.").

After the acquisition, Site Tech repeatedly confirmed that it had acquired the patents from

Site/Tech. In five separate SEC fihings, Site Tech reported: "On July 11, 1997, the Company

acquired the shares of Site/technologies/inc. ("Site") for an aggregate purchase price of

$638,000.... In exchange the Company's received all outstanding assets of Site." See Exs. 12-16

(emphasis supplied). Further, in each of three separate SEC fihings, Site Tech repeated six times

that it had acquired specific technologies through its acquisition of Site/Tech. See Exs. 13-15;

see also Ex. 16 (making four sueh statements). For example: "In July 1997, the Company

acquired Site/technologies/inc. ... pursuant to which the Company acquired, among other things,

SiteSweeper 1.0, a Web site quality control and maintenanoe product." Exs. 13-16. Likewise,

Site Tech updated its balance sheet to reflect its acquisition of Site/Tech's assets: "The pro forma

condensed balance sheet reflects the effects of the acquisition of Site based upon the fair market

value of the acquired assets ancl liabilities on July 11, 1997,..." Exs. 12-16 (empbasis supplied).

Most pointedly, in a 1998 SEC fihing, Site Tech reported that it had acquired the patents-in-suit

as part of the Site/Tech acquisition: "[The] V-Search technology and related patents ... was

teehnology that tbe Company acquired in the Site Tech Acquisition." Ex. 17.

4
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B.	 Mter July 1997, Site Tech and Site/Tech merged corporate personalities.

Foliowing the July 1997 acquisition, Site Tech and Site/Tech merged corporate

personalities. For starters, Site Tech changed its name from "DeltaPoint, Inc." to "Site

Technologies, Inc.," effectively adopting the persona of ihe de facto merged subsidiary. Ex. 7,

¶ 2; Ex. 18; Ex. 23. Site Tech also adopted Site/Tech's trademarks, email addresses, web

address, and developed and sold Site/Tech's former products as its own. Ex. 7, ¶ 2. The

companies also merged principal offices; Site/Tech moved its principal office from North

Carolina to Site Tech's principal office in California. Ex. 19.

Site/Tech's operations also merged into Site Tech. Ex. 7, ¶ 2. Site/Tech no longer

maintained adequate capitalization, having no significant assets or equity. See Ex, 20. Site/Tech

took no money in loans, and its stock structure consisted of fewer than 1,000 shares—all owned

by Site Tech. Ex. 21; Ex. 22; Ex. 7, ¶ 2. Site/Tech had no separate employees. Ex. 11; Ex. 7,

¶ 2. Instead, all of Site/Tech's employees prior to the stock exchange either left the company or

became Site Tech employees foliowing the stock exehange. Ex. 11; Ex. 7, ¶ 2. Site Tech

conducted Site/Tech's few remaining business affairs on Site/Tech's behalf. For example, Site

Tech prepared and maintained Site/Tech's tax records. Ex. 7, ¶ 2. Site/Tech also did not

segregate its corporate records from those of Site Tech. Ex. 7, ¶ 3. In fact, Site/Tech maintained

no corporate records at all. Ex. 7, ¶ 3. Further, Site/Tech disregarded corporate formalities. For

example, it held no director meetings or shareholder meetings. Ex. 7, ¶ 3. It made no decisions,

anct took no actions, separate from Site Tech. Ex. 7, ¶ 3. Site/Tech also engaged in no business

activity of its own. Ex. 7, ¶ j 2, 3. It designed nothing, produeed nothing, marketed nothing, and

sold nothing. Ex. 7, ¶ 2. It had no significant costs or revenues. Ex. 7, ¶ 2; Ex. 20. Indeed,

Site/Tech maintained no bank account separate from Site Tech's bank account. Ex. 7, ¶ 3.

Site/Tech did not segregate any assets from Site Tech's assets. Ex. 7, ¶ 3.

5
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Finaily, Site Tech exercised complete control over Site/Tech. Site Tech owned 1 O0% of

Site/Tech's stock. Ex. 11. Site Tech's directors and officers were Site/Tech's directors and

officers. Ex. 11, ¶ 5.7; Ex. 28. In short, Site Tech made all of Site/Tech's decisions and took all

of Site/Tech's actions. Site/Tech and Site Tech merged corporate personalities.

C.	 In September 1998, Site Tech sold and assigned the patents-in-suit to Egger, and
Site/Tech was bound by the assignment.

In September 1998, Site Tech and Egger entered into a Bill of Sale, Assignment and

License Agreement ("the assignment"), to whieh Site/Tech also was bound, that sold and

assigned the patents-in-soit to Egger. Ex. 24. Site Tech represented to Egger that Site Tech had

specifically warranted in 1998 that it was transferring "good and marketable title," that it was the

"sole owners," and that it had "full right to convey the entire interest" in the patents. Ex. 24.

Egger executed the assignment on his ownbehalf. Ex. 24. Jeffrey Ait, the CEO of Site/Tech and

Site Tech, executed the assignment on behalf of both companies. Ex. 7, ¶ 6. Indeed, Site/Tech

had authorized Ait to assign the patents to Egger in Site Tech's name, Ex. 7, ¶ 6. The intent of

all parties was to transfer the patents-in-suit to Daniel Egger, who paid $ 100,000 for the patents-

in-suit. Ex. 7, ¶J 5-6. Ait later delivered the teehnology and physical property to Egger. Ex. 17;

Ex. 7, ¶ 6. Neither Site/Tech nor Site Tech thereafter represented that it owned the patents-in-

suit. Ex. 7, ¶ 6.

0.	 In December 2000, Site/Tech formally was merged into Site Tech and transferred alt
its remaining assets to Site Tech.

In December 2000, Site/Tech formally was merged into Site Tech. Exs. 29-31. Site/Tcch

thereby transferred whatever assets it possessed at that point to Site Tech. Therefore, if

Site/Tech still possessed the patents-in-suit in December 2000, Site Tech undoubtedly owned

them from that point forward. Defendants agree. See Defendants' Motion at 5, 11.

ri
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IH. ARGUMENT AND AUTHORITIES

A.	 Egger acquired the patents in September 1998.

Egger acquired the patents in September 1998 in accordance with a Bill of Sale,

Assignment and License Agreement. Ex. 24.

1.	 Site Tech owned the patents in September 1998. having acguired them from
Site/Tech in July 1997.

Site Teeh acquired the patents from Site/Tech in connection with Site Teeh' s July 1997

acquisition of Site/Tecb. Defendants ineorreetly assert that the July 1997 acquisition involved

only a stock transfer. See Defendants' Motion, at 9, n.9. To the eontrary, Site/Tech also

transferred its assets, ineluding the patents. See, e.g, Ex. 7, 2.

a.	 Site Tech acguired the patents by operation of law.

Federal Circuit law recognizes that patents can be conveyed by operation of law:

We conclude tbat the district court' s focus solely on section 261 was erroneous.
Section 154 of Title 35 states that "[e]very patent shall contain a short title of the
invention and a grant to the patentee, his heirs or assigns, of the right to exclude
others from making, using, offering for sale, or selling the invention throughout
the United States...." 35 U.S.C. § 154(a)(1) (emphasis added). As both parties
note, patent ownership may be transferred by assignment, and section 261
addresses such a transfer - requiring assignments to be in writing. See 35 U.S.C.
§ 261. However, there is nothing that limits assignment as the only means for
transferring patent ownership. Indeed, the case law illustrates that ownership of a
patent may be changed by operation of law.

Akazawa v. Link New Tech. Int'l, Inc., 520 F.3d 1354, 1356 (Fed. Cir. 2008) (emphasis omitted).

In this case, Site/Tech transferred its patents to Site Tech by operation of law through its

certificate of incorporation. Three days before the stock exchange between the two companies,

Site/Tech's board amended Site/Tech's certificate of incorporation to make the sale of

Site/Tech's stock to Site Tech a triggering event for purposes of distribution in accordance with

the company's distribution preferences: "In the event of ... a sale of all or substantially all of

the stock of the corporation, ... sueh event shall be treated as a liquidation, dissolution or winding

7
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up within the meaning of this Section." See Ex. 10. The phrase "the stock of the corporation"

previously was not present in Site/Tech's restated certificate of incorporation, and had to be

added to make the upcoming stock acquisition by Site Tech a deemed "liquidation event" within

the meaning of the certificate of incorporation. 3 See Ex. 10.

Site Tech's acquisition of Site/Tech's stock triggered a liquidation event under

Site/Tech's amended certificate of incorporation, which in turn resulted in the distribution of

Site/Tech's assets, including the patentsin-suit, to Site Tech. 4 Several of Site Tech's

contemporaneous SEC fihings—all of which Defendants incorrectly and cavalierly dismiss as

"inaccurate"—confirm that "[ijn exchange [Site Tech] received all outstanding assets of

[Site/Tech]." See, e.g., Ex. 12.

The deemed liquidation event mandated a distribution of assets in accordance with the

liquidation preferences of the certificate of incorporation, which provided:

In the event of any liquidation, dissolution, or winding up of the corporation (or
the deemed occurrence of such event pursuant to subsection (d) below), either
voluntary or involuntary, distributions to the shareholders of the corporation shall

be made in the foliowing manner:

Ex. 10 (emphasis supplied). The Stock Exchange Agreernent further providecl that preferred

stock and treasury stock of Site/Tech was cancelled, leaving the common stock transferred to

Site Tech as the only stock left in the company. See Ex. 11. Since only comnion stock of

Site/Tech remained, § IV.(B)2b of the Amended Certificate was invoked, resulting in a

distribution of the assets to DeltaPoint, the sole common stockholder:

(b) Distribution after Payment of Liguidation Preferences. Thereafter, any
remaining assets and funds legaily available for distribution hereunder shall be

The ameridment to the certificate of incorporation ("Amended Certificate") was included as an exhibit to the
purchase agreement. The Amended Certificate, with this new triggering mechanism, became effective on July 11,
1997—the same day Site Tech acquired Site/Tech's stock. Ex. 10.
' On July 3, 1997, Site/Tech's Steve Mendel wrote: "The transaction must be structured as a stock exchange, rather
than a merger, to make it taxable. This will require an amendment to the company's articles to make it absolutely
clear that an exchange is a liquidation." Ex. 6.

8
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disiributed solely to the holders of the Common Stock in a manner such that the
remaining amount distributed to each holdcr of Common Stock

Ex. 10 (emphasis supplied). Thus, immediately after the stock exchange, Site/Tech distributed

its assets, including the patents-in-suit, to Site Tech,

A similar and recent case from this District applied the holding of Akazawa and found

that legal title to patents transferred by operation of state law in a foreclosure proceeding. See

S/cy Techs. LLC v. SAP AG, 2008 WL 2775487, *1 (E.D. Tex. July 15, 2008). In denying the

defendants' motion to dismiss for lack of standing, Judge Folsom held that "ownership of a

patent may be changed by operation of law." See Ex. 25, Sky Technologies LLC v. SAP AG,

Civil Action No. 2:06-CV-440 (DF), Order dated June 4, 2008, at 10. Judge Folsom further

noted that the Federal Circuit's recent holding in Akazawa rejects the argument that a writing is

required to fully transfer legal title when an operation of law conveys title. See id. at 18.

Aecordingly, the Sky Technologies court determined and found that a security agreement and

subsequent foreclosure transferred the patent by operation of law. Sce Id.

In this case, the controlling Delaware law specifically provides that assets may be

transferred upon a distribution of the type provided in the Amended Certificate. Section 173 of

Delaware' s General Corporate Law aliows for the payment of dividends in kind. The statute

aliows dividends to be paid "in cash, in property, or in shares of corporation's capital stock."

8 Del. C. 1953, § 173. In this case, the patents transferred by operation of law.

The distribution of Site/Tech' s assets to Site Tech as part of the July 1997 transaction has

been confirmed numerous times in swom, written certifications by Site/Tech' s officers and by
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Site Tech (at that time still named "DeltaPoint") in SEC fihings, press releases, and in a

declaration attached to this Response:5

• "On July 11, 1997, the Company acquired the shares of Site/technologies/ine. ("Site")
for an aggregate purchase price of $638,000.... In exchange the Company's received
all outstanding assets of Site. The Company will record the expense related to
purchased in-process technology of approximately $500,000 during the third quarter
of 1997." Ex. 12 (emphasis supplied).

• "On July 11, 1997, the Company acquired the shares of Site/technologies/inc. ("Site")
for an aggregate purchase price of $638,000..,. In exchange the Company acquired
alt the outstanding shares and assets of Site." Ex. 16 (emphasis supplied).

• "In exchange the Company aequired all the outstanding shares and assets of Site."

Ex. 13 (emphasis supplied).

• "In excbange the Company acquired all the outstanding shares and assets of Site."

Ex. 14 (emphasis supplied).

• "In exchange the Company acquired all the outstanding shares and assets of Site."

Ex. 15 (emphasis supplied).

• The SEC fihings further call out speeiflc assets that were acquired during the
acquisition: "Inerease in Aceounts Receivable is equal to Site's accounts receivable
of $8,000 at 7/11/97 which Deltapoint acquired."; "Increase in Property and
Equipment is equal to Site's property and equipment of $67,000 at 7/11/97 which
Deltapoint acquired." Ex. 12 (emphasis supplied).

• "On September 30, 1998, [Site Tech] eonsuinmated the sale of its V-Search
technology and related patents [i.e. the Patents]. This was technology that the
Company acquired in the [Site/Tech] Acquisition. The Company sold the assets
relating to V-Search in cash to Daniel Edgar [sicj. The Company received a cash
payment of $ 100,000." Ex. 17 (emphasis supplied).

Each of these SEC fihings was certified by Jeffrey Ait, the Chief Executive Officer of both the

parent Site Tech and the subsidiary Site/Tech. 6 Ex. 7, ¶ 6. These post-eonveyance affirmations

are strong evidence of the transfer. See COR Mlctg. & Sales, Inc. v. Greyhawk Corp., 994 F.

For example: "In July 1997, the Company acquired Siteftechnologies/inc. . . . pursuant to which the Company
acquired, among other things, SiteSweeper 1.0, a Web site quality control and maintenance product." Exs. 13-16.
The assets were added to the balance sheet of Site Tech: "The pro forma condensed balance sheet retlects the
effects ofthe acquisition. . . based upon the fair market value ofthe acquired assets and Iiabilities on Juty 11, 1997,
as if such acquisition had been consummated on Jime 30, 1997." Exs. 12-16.

6 The patents-in-suit were specifically listed as an asset in the schedules to the Stock Exchange Agreement. Ex. 33.
Furthermore, Site Tech's 1998 sale ofthe V-Search technology arid patents to Daniel Egger is also described in Site
Tech's 10-QSB filed on September 30, 1998. Ex. 17.

10
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Supp. 437, 444 (W.D.N.Y. 1998) (considering post-transaction statements as evidence of an

assignment),

Site Tech also warranted that it had legal title to the patents-in-suit in two further

doeuments: the 1998 Bill of Sale to Daniel Egger and the 1998 Assignment to Daniel Bgger. See

Ex. 24. Both warranties further corroborate the SEC fihings that the assets, ineluding the patents-

in-suit, were transferrecl from the subsidiary to the parent in connection with the 1997

acquisition.7

b.	 Site Tech acguired the patents by written conveyance.

Further, even if Section 261 's writing requirement did apply, it was satisfied beeause the

distribution clause in the certificate of incorporation constitutes a written conveyance instrument.

The Federal Circuit has specifically stated that written transfers of patents through stock

ownership and other successorship transaetions satisfy Section 261:

35 U.S.C. § 261 provides that "applications for patent, patents, or any interest
therein" are assignable "by an instrument in writing." The patent statutes allow
the instrument that assigns "any interest" to take the form of a patent license or
any other written instrument that transfers patent rights. The type of written
instrument (e.g., license or assignment agreement, dissolution agreement, or
merger agreement) and the factual context in which the instrument is created is
irrelevant—this. does not provide a basis for divorcing the standing analysis from
the patent statutes.

Morrow v. Microsoft Corp., 499 F.3d 1332, 1338 n.3 (Fed. Cir. 2007) (emphasis supplied).

Here, the written instrument stated as foliows:

In the event of any liquidation, dissolution, or winding up of the eorporation (or
the deemed occurrence of such event pursuant to subsection (d) below), either
voluntary or involuntary, disfributions to the shareholders of the corporation shall
be made in the foliowing manner ... any remaining assets [after satisfying

'The 1998 Bill of Sale to Egger war.ranted, "Selier [Site Tech] warrants that it hereby transfers good and marketable
title to the Purchased Assets, free and clear of all liabilities, mortgages, liens, piedges, charges, security interests,
encumbrances, or title retention agreements of any kind or nature." Ex. 24. The 1998 Assignment warranted:
"[Assignor] is the sole owner of Patent number 5,544,352," and "THE UNDERSIGNBD HEREBY covenants and
agrees that it has full right to convey the entire interest herein assigned, and that it has not executed, and will not
execute, any agreement in conflict herewith." Ex. 24.

11

Case5:08-cv-03172-RMW   Document127-12    Filed07/24/09   Page32 of 76



Case 2:07-cv-00511-CE Document 118-17	 Filed 12/15/2008 Page 14 of 31

Case 2:07-cv-0051 1-CE Document 76 	 Filed 08/25/2008 Page 14 of 32

liquidated preferences] and funds legaily available for distribution hereunder shall
be distributed solely to the holders ofthe Common Stock...

Ex. 10.8

The patents-in-suit were transferred in 1997 from Site/Tech to Site Tech by an operation

of law endorsed by Akazawa and through the writing requirement satisfied by the distribution

clause of the certificate of incorporation as evidenced by the subsequent SEC fihing.

c.	 Site Tech acguired the patents by ratification.

Altematively, Site/Tech transferred the patents to Site Tech in connection with the July

1997 aequisition by virtue of the ratifieation doctrine. Under this doctrine, where a board of

directors has notice of a transfer, does not object to the transfer, and retains the fruits of the

transfer, it is held as a matter of law to have approved the transfer by ratification. See Hannigan

v. Italo Petrol. Corp. ofAm., 47 A.2d 169, 171-72 (Del. 1945). Here, all the parties to the July

1997 acquisition, including Site/Teeh's board, intended that Site/Tech would distribute all its

assets as a dividend to the conimon stockholder, which was Site Tech, as part of the acquisition.

Indeed, the Site/Tech board of directors amended its certificate of incorporation to achieve this

very purpose. Further, it is undisputed that Site/Tech did not object to the transfer—which is

hardly surprising, as the board members were the same for both companies—when Site Tech

repeatedly represented in public fihings that it had acquired the patents from Site/Tech. Ex. 11,

¶ 5.7. Finaily, it is undisputed that the Site/Teeh board retained the fruits of the acquisition.

Thus, the Site/Tech board ratified the July 1997 transfer of the patents from Site/Tech to Site

Tech. See, e.g., CarrAmerica Realty Corp. v. Kaidanow, 321 F.3d 165, 173 (D.C. Cir. 2003)

8 General conveyances of "all assets" of a company are operative to convey patents. See, e.g., CMS Indus., Inc. v.

L.P.S. Int'l, Ltd., 643 F.2d 289, 292 (5th Cir. 1981) ("In February 1973, all assets of Stoplifter were transferred to
Stop-Loss, Inc. (Stop-Loss) another majority-held subsidiary of SEE. It is undisputed that whatever rights in the
patents existed in Stoplifter were validly transferred to Stop-Loss."); Intel Corp. v, Broadcom, 173 F. Supp. 2d 201,
209 (D. Del. 2001); Surfer Internet Broadcasting ofMississippi v. XMSatellite Radio, Inc., 2008 WL 1868426, * 1
(N.D. Miss. 2008); Mechmetals Corp. v. Telex Comp. Frod.s., Inc., 709 F.2d 1287, 1290 (9th Cir. 1983).

12
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(applying Delaware law, the Court held "that the Board took necessary steps to ratify the

issuance of the shares at the December 1998 Board meeting, at least through implied

ratification.").

2.	 Even assuming Site Tech did not own the patents in September 1998, the
subsidiary Site/Tech also was bound b y the assignment to Egger.

Even if Defendants were correct that Site/Tech, not Site Tech, was the owner of the

patents in September 1998, it makes no difference because Site/Teeh was bound to Site Tech's

September 1998 sale and assignment to Egger.

a.	 Site/Tech was bound because it was the alter ego of Site Tech.

Site/Tech was bound to the 1998 Bill of Sale and Assignment because Site/Tech and Site

Tech were in substance the same entity. Alter ego is determined under the law of the state of

ineorporation. See Davaco, Inc. v. AZ3, Inc., 2008 WL 2243382, * 1 (N.D. Tex. May 30, 2008).

In this case, Delaware law provides that separate corporate entities will be disregarded "in the

interest ofjustice, when such matters as fraud, contravention of law or eontract, pubiie wrong, or

where equitable consideration aniong members of the eorporation require it...." Pauley Petrol.

Inc. v. Continental 011 Go., 239 A.2d 629, 633 (Del. 1968). Delaware applies the same factors to

determine alter ego that have been applied in the Fifth Circuit and other jurisdictions. Compare

Alberto v. Diversfled Group, Inc., 55 F.3d 201, 205-06 (5th Cir. 1995) (applying Delaware alter

ego factors) and TIP Sys., LLC v. SBC Operations, Inc., 536 F. Supp. 2d 745, 754-55 (S.D. Tex.

2008) (alter ego factors applied in patent case).

Here, Site/Tech and Site Tech had an alter ego relationship afier the July 1997 de facto

merger; the foliowing factors overwhelmingly demonstrate the alter ego relationship:

. Site/Tech was wholly-owned by Site Tech. Ex. 11.

. Site Tech and Site/Teoh had identical directors and officers. Id.

13
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• Site Teeh and Site/Tech had the same business department. Ex. 7, ¶ 2. Site/Tech hacl
no employees or operations of its own; instead, all of Site/Tech's operations were
eonducted through Site Tech. Id.

• Site Tech and Site/Tech filed eonsolidated financial statements and Site Tech filed
Site/Tech's tax retums on its behalf. Id.

• Site Tech fmanced Site/Tech. Id. In fact, Site/Tech had negligible assets from which
to operate. See Ex. 20; Ex. 7, ¶ 2.

• Site Tech did not cause Site/Tech's incorporation. However, Site/Tech wholly owned
Site Tech and turned it into a shell entity after acquiring it. Ex. 11.

• SitefTech had essentially no assets, it had no equity, it tôok no money in loans, and its
stock structure consisted of fewer than 1,000 shares—all owned by Site Teeh. Ex. 7,

¶ 2; Exs. 20-22.

• Site Tech directly employed all of Site/Tech's former employees and paid virtually all
its expenses. Ex. 7, ¶ 2.

• Site/Tech did not receive any independent business; its sole source of revenue in fact
was royalties paid it by Site Tech. Site/Tech had no further business—it designed
nothing, produced nothing, marketed nothing, and sold nothing. Id. It had no
significant costs or revenues, Id.

• Site Tech used, and represented that it owned, all of Site/Tech's assets. Id.

• Site/Tech bad no independent daily operations; all its daily operations were assumed
by Site Tech foliowing the stock exchange. Id.

• Site/Tech failed to observe such formalities; it neither kept separate books and
records nor held shareholder meetings nor held board meetings. Id. ¶ 3.

• Site/Tech's directors and officers took orders from Site Tech and acted in Site Tech's
interest; the companies had the same directors and officers. Ex. 11.

• The person who signed the bill of sale and assignment was Jeffrey Alt, a director and
the CEO of both Site Tech and Site/Tech. Ex. 7, ¶ 1.

• Site Tech changed its name from "DeltaPoint" to "Site Technologies, Inc." to adopt
the persona of "Site/Technologies/Inc." Ex. 7, ¶ 2; Ex. 18; Ex. 23. Site Tech and
Site/Tecb employed the same website and email addresses. Ex. 7, ¶ 2.

• Site Tech and Site/Tech had the same bank account. Ex. 7, ¶ 3.

• Site Tech represented that it was liable for the debts of Site/Tech and assumed
Site/Tech' s liabilities in connection with the stock exchange. Exs. 12-16.

14
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• Site/Tech moved its principal office from North Carolina to Site Tech's office in
California. Ex. 19.

In short, the two entities were "one and the same." Cf Equitable Trust Go. v. Gallagher,

99 A.2d 490, 493 (Del. 1953). Therefore, the patents-in-suit were transferred to Egger by the

1998 bill of sale and assignment, or any of the subsequent acts confirming the transfer of the

patents4n-suit to Bgger.

Further, if this Court were to disregard the evidence demonstrating that the parent Site

Teoh owned the patents when it solcl them to Bgger, finding an alter ego relationship would be

necessary to prevent an injustice to Egger. Site Tech represented and warranted to Egger that it

had and was transferring title to the patents. Ex. 24. The assignment benefited all three parties.

For Site Tech and Site/Tech, it provided $ 100,000 in needed funds. Ex. 17. For Egger, it

returned to him the rights to his inventions, into which he had invested his personal funds and

years of his life. The assignment also harmed no one's interests. In other words, it created net

social value. All three entities also intended the assignment—and still intend it today. See Ex. 7,

¶ 6. From 1998 to today, nobody has ever disputed the assignment, except for Defendants.

The alter ego doctrine and the interests ofjustice dictate that Site/Teeh was bound by the

Bill of Sale and Assignment and subsequent eonfirmations.

b.	 Site/Tech was bound to the assignment, because it had authorized Site
Tech to assign the patents to Egger in Site Tech's name.

Agency principles also dictate that Site/Tech was bound by the 1998 Bill of Sale and

Assignment. Specifically, Site/Tech had authorized Site Tech to assign the patents to Egger in

Site Tech' s name.

Patent assignments are subject to rules of construction that apply to contracts generaily,

and the manifest intention of the parties is of primary coneem in eonstruing the assignment. See

Nicolson Pavement Co. v. Jenkins, 81 U.S. 452, 456 (1871) ("An assignment ofan interest in an
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invention secured by letters-patent, is a contract, and like all other contracts is to be construed so

as to carry out the intention of the parties to it."); Vaupel Textilmaschinen KG v. Meccanica Euro

Italia S.P.A., 944 F.2d 870, 874 (Fed. Cir. 1991).

Jeffrey Alt, as the CEO of Site/Tech and as a director of Site/Tech, was an authorized

agent for Site/Tech. See Ex. 7, ¶ 6. Furthermore, Alt was explicitly authorized by both the

parent Site Tech and the subsidiary Site/Tech to sell the patents-in-suit to Daniel Egger in either

party's name. See Id. Ait regularly exercised control over the former property of the subsidiary

Site/Tech, and engaged in more than one transaetion in the name of Site Tech disposing of assets

that were obtained during the acquisition of Site/Tech. See Id. As an agent of the subsidiary

Site/Tech, Alt's knowledge and his acts eoneerning this transaction are imputed to Site/Tech.

Beeause Alt's knowledge and acts are imputed to Site/Tech, Site/Tech made repeated

representations to Daniel Egger and to the public at large that the parent company Site Tech

owned the patents, and therefore had the authority to sell the patents:

• In multiple SEC fihings and accounting statements, Ait represented that Site Tech,
aequired all assets, including the patents, of Site/Tech and described assets allegedly
belonging to Site/Tech as assets of Site Tech, Ex. 12-16.

• Ait executed a warranty of title in the Bill of Sale indicating that the parent
corporation Site Tech owned the patents and was transferring valid title to Daniel
Egger. Ex. 24.

The actions of the agents of both Site Tech and Site/Teeh also give rise to an agency

relationship between Site/Teeh and Site Tech with respect to the sale of the patents-in-suit to

Egger. As such, Site/Tech would be bound to the 1998 Assignments as a party under the

doctrines of actual authority, apparent authority, and ratification.
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(!)	 Site Tech had the actual authorily from Site/Tech to transfer the
patents in its own name.

An agency relationship need not be an explicit agreement, but also is foimd when there

are facts and circumstances giving rise to a relationship that should affect the legal relations of

the parties. Under California law, an agent need not hold himself out as an agent to bind a

principaI. Porter v. Arthur Murray, Inc., 249 CaI. App. 2d 410, 420 (Cal. Ct. App. 1967) ("one

may be the agent of another without holding himself out to be such agent."). Similarly, a

contract is enforceable against a principal even though the principal is not a named party to the

instrument.9

California Civil Code § 2299 provides: "{A]n agency is actual when the agent is really

employed by the principal." 1° Aetual authority "is such as a principal intentionally confers upon

the agent, or intentionally, or by want of ordinary care, aliows the agent to believe himself to

possess." Cal. Civ. Code § 2316 (2008).

Ait, the CEO and a director of the subsidiary Site/Teeh as well as the parent company

Site Tech, executed a conveyance transferring the patents-in-suit to Egger. Ex. 24. This

represents an explicit written directive from an authorized agent of Site/Teeh for Site Tech to

eonvey the patents in the name of Site Tech to Bgger, thereby creating a special agency between

The fact that the 1998 Bill of Sale ancl Assignment is in the name of Site Tech is not an obstacle to applying
Califomia agency law to bind Site/Tech. Sterling v. Taylor, 152 P.3d 420, 430 (Cal. 2007) (omission ofthe actual
owner of the properties from contract for the sale of land was permissible because a contract made in the name of an
agent may be enforced against an undisclosed principal); Sumner v. Fiowers, 279 P.2d 772, 774 (CaL Ct. App. 1955)
("The contract of the agent is the contract of the principal, and he may sue or be sued thereon, though not named
therein....," quoting Ford v. Wililams, 62 U,S. 287, 289 (1858)). California law has no prohibition against aliowing
agents to transact in their own name in cases of special agencies—and the agency at issue is a special agency to sell
the patents-in-suit, not one of general terms. Cal. Civ. Code § 2297, 2322 (2008). Furthermore, when an agent is
vested with control over the property and the right to receive payrnent for that property, the agent has "ostensible
authority to deal with the property of his principal as his own," including transacting in his own name. Cal. Civ.
Code § 2026, 2069 (2008); see Pac/Ic Fin. Corp. v. Foust, 285 P.2d 632, 634-35 (CaI. 1955) (fmding that the
principal is bound under California Civil Code Section 2069 despite the agent's transacting in his own name).
Accordingly, under agency principles, Site/Tech was bound as a party to tlie 1998 Bill of Sale and Assignment and
transferred legal title to IDaniel Egger.
10 Because Site Tech was a California company, Califomia law applies to determine agency. Restatement (Second)
of Conflicts ofLaws § 292(2) ("local law ofthe state where the agent dealt with the third person").
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the entities for the purpose of seiling the patents.' 1 See id. § 2297, 2299. Furthermore, Ait has

declared that it was the intent of both entities to transfer the patents to Daniel Egger and that

Site/Tech had authorized Site Tech to convey the patents to Egger in its own name through the

1998 13111 of Sale. Ex. 7, ¶J 6-7. As such, Site/Tech is bound as a party to the 1998 Bill of Sale

and Assignment, and the patents-in-suit were eonveyed to Egger. See Kothmann Enters., inc. v.

Trinitylndus., Inc., 394 F. Supp. 2d 923, 941-42 (S.D. Tex. 2005).12

Furthermore, Site Tech owned 1 00% of the outstanding stock of Site/Tech. Ex. 21; Ex.

22; Ex. 7, ¶ 2. Thus, Site Tech, as a 1 00% shareholder, had the power and authority to transfer

the assets of Site/Tech, further strengthening the conclusion that Site Tech was an agent for

Site/Tech. See also Del. Code Ann. tit. 8, § 271(a) & (c) (2008)13 (indicating that every

corporation has the right to "lease or exchange all or substantially all of {the] property and

assets" of its wbolly owned subsidiaries).'4

(li)	 Site Tech also had the ostensible 01 apparent authority to transfer
the patents-in-suit.

Site/Tech also is bound to the 1998 Bill of Sale and Assigmnent under the doctrine of

ostensible or apparent authority.

California Civil Code Section 2317 provides: "Ostensible authority is such as a principal,

intentionally or by want of ordinary care, causes or aliows a third person to believe the agent to

11 At a minimum, it would also represent a failure of ordinary care by Site/Tech aliowing Site Tech to believe it had
the authority of Site/Tech to transfer the patents to Daniel Egger, which would also create aotual authority by the
subsidiary for the parent to transfer the patents to Daniel Egger.
12 Courts have bound a corporation to the acts of an affiliated company if the intent of the parties was clear. In
Kothmann Enterprises, the Court granted summary judgment in favor of the plaintiff regarding ownership of a
patent, even though the plaintiff had obtained a written assignment of rights from an affihiated corporation that did
not yet possess legal title. 394 F. Supp. 2d at 941-42. The court relied on evidence that both corporations had a
single, common owner, and it was clear from the doeuments that the owner intended to transfer rights in patent to
plaintiff. Here, the same intent of the parties is clear: Egger was to receive full legal title to the patents-in-suit in
exchange for $100,000. See Ex. 7, ¶ 6.
13 Delaware law applies because Site/Tech is a corporation duly formed and incorporated in Delaware.
14 Further, "the property and assets of the corporation inelude the property and assets of any subsidiary of the
corporation . . ." Del. Code Ann. tit. 8, §271(c) (2008).
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possess." Under Califomia law, a principal is bound by the acts of his agent, under a merely

ostensible authority, to those persons only who have in good faith, and without want of ordinary

care, incurred a liability or parted with value, upon the faith thereof. Cal. Civ. Code § 2334

(2008)

Under the doctrine of apparent authority, a prineipal may be bound to a contract entered

into by an actor who was not considered an agent by the principal at the time if the principal

made manifestations that would cause a third party to reasonably believe that the actor had

authority to enter into the transaction.'5

SitelTech' s repeated representations through Alt, Site/Tech' s CEO, that Site Tech owned

the patents-in-suit and had the authority to transfer those patents in its name created a reasonable

belief by Egger that Site Tech had both the authority and the right to transfer the patents in its

name. Having cloaked Site Tech with the authority to sell tbe patents in the 1998 Bill of Sale

and Assignment, Site/Tech is bound to the 1998 Bill of Sale and Assignment. See People

Express Pilot Merger Comm. v. Texas Air Corp., 1987 WL 18450, *4 (D.N.J. 1987), affd, 958

F.2d 364 (3d Cir.), cert. denied, 506 U.S. 864 (1992) (finding that two parent companies acted

' Restatement ofAgency (Third) § 2.03 (emphasis added) provides:

Apparent authority is the power held by an agent or other actor to affect a prineipal's legal
relatious with third parties when third party reasonably believes the actor has authority to act on
behalf of the principal and that belief is traceable to the principal's manifestations. . . . The
deJinition in this section does not presuppose the present or prior existence of an agency
relationship as defined in § 1.01.

See also Borders Online, LLC v. State Bd. of Equalization, 129 Cal. App. 4th 1179, 1191 (Cal. Ct. App. 2005)
(principal is bound by agency relationship regardless of its "subjective belief'); Scholastic Book Clubs, Inc. v. State

Bd. ofEqualization, 207 Cal. App. 3d 734, 737-38 (Cal. Ct. App. 1989) ("based 011 conduct and circumstances"
agent acted with apparent authority by distributing offer sheets aiid forwarding orders to principal); Dep 't of

Banking & Fin. v. Davis, 416 N.W.2d 566, 569-70 (Neb. 1987) (undisclosed principal, the assignee of a mortgage,
granted "the apparent authority to act as its agent" to original mortgagee by aliowing original mortgagee "to
represent itself as mortgagee with full ownership of the mortgage and the secured debt and full authority to service
the debt"); McDaniel v. Henson.c Inc., 493 S.B.2d 529, 530 (Ga. Ct. App. 1997) (jury question whether agent had
either actual or apparent authority on behalf of undisclosed principal in contracting for improvements to land owned
by principal); Handy v. C.LT Corp., 197 N.B. 64, 67 (Mass. 1935) (automobile dealer who was in fact agent of
undisclosed principal had apparent authority as to transactions in usual and ordinary eourse of business conducted
witb third party who •reasonably believed agent to be owner).
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with apparent authority to bind their subsidiaries because, in one instance, the negotiator was

president of both the parent and the subsidiary, and in the other, the parent and the subsidiary had

"sufficiently overlapping directorship, management, and employee staff.").

In a siniilar case, Regency Centers, L.P. v. Civic Partners Vista Village 1, LLC, California

law was applied to find an implied agency relationship to manifest the parties' intentions. 2008

WL 2358860, at *13 (Cal. Ct. App. June 11, 2008). In that case, Regency Centers, L.P. intended

to exercise an option granted to it by Civic, and Civio was aware of Regency Centers, L.P.'s

intentions. Id. Regency Centers, L.P. sent a letter to Civic on "Regency Centers Corporation"

letterhead, however, exercising the option in the name of "RRG" - Regency Realty Group, Inc.,

an affiliate of Regency Centers, L.P. Id. Civic argued that Regency Centers, L.P. was not a

party to the contract. Id. The trial court disagreed, and the California Court of Appeals affirmed.

Both courts looked beyond the specific names in the contract to the intentions of the parties and

the surrounding circumstances. As the trial court stated,

Here, RRG exercised the option RCLP had been assigned the real property, and 1
believe that, in effect, that would be tantarnount to a typographical error.... Here,
in effeet, 1 would find that RRG was an implied agent of RCLP. There was no
confusion, no surprise, no effect upon the defendants whatsoever, and otherwise,
it would elevate form over substance beyond belief.

Id. Affirrning the trial court, the court of appeals eontinued,

The trial court's reformation of the notioe of intent to exercise the option did not
change the agreement. The court merely corrected the notice to reflect the
agreement and assumption that the Regency entity which owned the interest in the
company, RCLP, sent notice it intended to exercise the option.

Id. at * 14. In this case, Site/Tech is bound to the Bill of Sale and Assignment under agency

principles given the authority that Site/Tech invested in Site Tech.

20

Case5:08-cv-03172-RMW   Document127-12    Filed07/24/09   Page41 of 76



Case 2:07-cv-0051 1-CE Document 118-17 	 Filed 12/15/2008 Page 23 of 31

Case 2:07-cv-0051 1-.CE Document 76	 FiIed 08/25/2008 Page 23 of 32

(iii) Slte/Tech has ratified the 1998 and 2005 Assignments.

Urider California law, "[a]n agency may be created, and an authority may be conferred,

by ... a subsequent ratification." Cal. Civ. Code § 2307 (2008). In addition to having an agent

of the corporation signing the instrument warranting title of the patents-in-suit in the parent, Alt

(and therefore Site/Tech) physically delivered the V-Seareh computer code and other goods that

were the subject of the 1998 Bill of Sale to Daniel Egger, thereby evidencing a ratification by

Site/Tech of the 1998 Bill of Sale and Assigmnent.' 6 Ait also has declared that Site/Tech

believed it was bound by the 1998 Bill of Sale and Assignnient and had ratified the aets of Site

Tech and the obligations of the 1998 Bill of Sale and Assignment. Ex. 7, ¶j 5, 6, 7. Alt also has

explicitly ratified the 1998 Assignments and the 2005 Assignment in writing. Ex. 7, ¶ 7; see

also SEC statements, Ex. 17. As such, Site/Tech is bound as a party to the Bill of Sale and the

Assignment, and the patents-in-suit were conveyed to Egger.

B.	 The undisputed facts demonstrate that, at the latest, Egger acquired the patents in
December 2000.

Site/Tech was merged into Site Tech on December 21, 2000, when it was formally

merged into Site Tech. See Exs. 29-31. This merger operated to convey any assets remaining in

Site/Tech into Site Tech, ineluding any residual rights inthe patents-in-suit, if they existed.'7

Even Defendants explicitly concede in their Motion that the assets of Site/Tech—specifically

16 California Civil Code Section 2311 states, "RATIF!CATION OF PART OF A TRANSACTION. R.atification of part of an
indivisible trarisaction is a ratification ofthe whole." Cal. Civ. Code § 2311(2008); Scholas(ic Book C/ubs, 207 Cal.
App. 3d at 737 ("By accepting the orders, the payment and shipping the merchandise shipping the nierchandise
appellant clearly and unequivocally ratffied the acts of the teachers [implied agents] and confirmed their authority as
appellant's agents or representatives.").
17 See Morrow, 499 F.3d at 1338 n.3 (Fed. Cir. 2007) ("The patent statutes allow the instrument that assigns 'any
interest' to take the form of a patent license or any other written instruinent that transfers patent rights. The type of
written instrument (e.g., license or assignment agreement, dissolution agreement, or merger agreemen() and the
factual context in which the instrument is created is irrelevant-this does not provide a basis for divorcing the
standing analysis from the patent statutes.") (empbasis supplied).
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ineluding the patents-in-suit---were transferred in full to Site Tech pursuant to this 2000 merger,

and resided in Site Tech as of December 2000:

• "As a consequence of the Deeember 2000 merger documents, all the assets of
[Site/Tech] - including title to the patents-in-suit - would have become the
property ofthe surviving entity, [Site Tech]." Defendants' Motion, at 5.

• "Furthermore, all of Libertech's property would have been subsumed by the
entity emerging from the merger, Deltapoint, a California corporation. See
Cal. Corp. Code § 1 107(a) and at page 5 above. Thus, after the merger on
December 21, 2000, Deltapoint (a.k.a. Site Teclmologies, Inc.) would have
owned the patents-in-suit." Id., at 11.

Under the longstanding doetrine of after-acquired title, where an assignor of patents later

aequires legal title to them, the patents immediately convey to the assignee upon the assignor' s

subsequent acquisition of the patents. This has been the law for well over a century. In Gottfried

v. Milier, the assignor sold the assignee a patented machine, thereby "warrant[ing] not only the

title to the machine itself, but the right to use it." 104 U.S. 521, 527 (1881). The assignor "did

not acquire any interest in the patent until long after the date of his sale to [the assignee],"

however. Id. The Supreme Court held that the assignor's after-acquired title inured to the

assignee. See id. The Supreme Court held that the assignor's "previous sale to [the assignee] of

a machine embodying his patented invention ... estopped him from prosecuting [the assignee] for

aii infringement of the patent by the use of the machine.... [The assignee] ... acquired a right to

- use the machine which could not have been controverted by [the assignor}." Id.

Similarly, in the 1951 case of Taylor Engines, Inc. v. All Steel Engines, Inc., the assignors

assigned an exclusive lieense to the assignee. 192 F.2d 171, 173 (9th Cir. 1951). Only later did

the assignors acquire the actual right to exclusively license the patents. Id. The Ninth Circuit

held that the assignor' s after-acquired title inured to the assignee.

We ... base our deçision on the broad equitable principle that where one purports,
for value, to convey title to personal property which he does not own, ... [and] the
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grantor subsequently acquires sueh title to personalty[,] equity will enforce the
grantee' s interest to prevent unjust enricliment of the grantor.

Id. at 174.

This principle has been consistently recognized. Sce, e.g., Brush Elec. Go. v. Gal. Elec.

Light Go., 52 F. 945, 963-64 (9th Cir. 1892) ("The sale of a patent right contains an implied

warranty as to title, and an after-acquired title obtained by the vendor inures to the vendee.");

Faulks v. Kamp, 3 F. 898, 901-02 (S.D.N.Y. 1880) ("It is a familiar law, and has been for a long

time, that a warranty of title or right draws to it any after-acquired right or title of the warrantor,

and carries it to the benefit of the person to whom the warranty runs. So whatever right, if any,

the defendants acquired to the invention covered by this patent, enured directly to the benefit of

the [buyers]."); Curran v. Burdsall, 20 F. 835, 836 (N.D. 111. 1883) (foliowing Gottfried and

Faulks); cf Milis Novelty Go. v. Monarch Tool & Mfg. Go., 49 F.2d 28, 31 n.3 (6th Cir.) ("where

a pending- or contemplated-patent application is assigned, but later the patent somehow issues to

the inventor assignor, he would hold the legal title in trust for the earlier assignee, particularly as

the monopoly was not in existence when the first assignment was made; and there are many

cases applying this prineiple to rights in inventions."), cert denied, 284 U.S. 662 (1931). In 125

years, this principle has never been overruled.

Thus, even assuming this Court rejected all the previously diseussed independent grounds

for finding that Site Tech transferred the patents in 1998, and instead agreed with Defendants

that Site Tech first acquired the patents in December 2000, Egger acquired the patents at that

time—over four years before he conveyed them to SRA. Site Tech had specifieally warranted in

1998 that it was transferring "good and marketable title," that it was the "sole owners," and that

it had "fiull right to convey the entire interest" in the patents. Ex. 24. This result is consistent

with the prineiples of estoppel and fraud underlying the after-acquired title doctrine—were Site
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Tech permitted to take $ 100,000 from Daniel Egger, warrant title and nonetheless keep title

foliowing the merger, the result would be an injustice on the parties, and intended by none of

them. If, as Defendants assert, the 1997 acquisition itself did not convey title to Site Tech, as

intended by the officers, directors and shareholders of Site/Tech and Site Tech, the 2000 merger

did. Upon the merger of Site/Teeh into Site Tech, any remaining rights in the patents-in-suit

conveyed immediately to Egger. Accordingly, Egger unquestionably obtained full legal title as

of December 2000, well before his assignment to SRA in 2005 and the fihing of this lawsuit.

SRA thus has full legal standing, and Defendants' Motion should be denied.

C.	 Defendants misrepresent the February 2005 Assignment from SitelTech to Egger.

Defendants accuse Daniel Egger of fraud and improper intent regarding the execution of

and claimed reliance on an assignment between Site/Tech and Egger executed on February 11,

2005 (the "2005 Assignment"). As a threshold matter, this assignment is irrelevant to the issues

raised by Defendants' motion, because SRA does not rely on it to establish its chain oftitle.

But moreover, the 2005 Assignment was fully approved and ratified by Site/Tech, and it

has been con[irmed by Site/Tech that the 2005 Assignrnent fairly represented the intent of the

parties and the transaction. See Ex. 7, ¶J 7-8. Defendants' reckless allegations of fraud relating

to the 2005 Assignment are also direetly contradicted by the sworn testimony of Christopher

Lynch, the attorney who drafted and advised Egger to execute and file the 2005 Assignment.

Ex. 32, ¶1J 2-6. The purpose of fihing the 2005 Assignment was not to correct any defeet in the

name of the party on the instrument, as Defendants erroneously aliege. Id., ¶ 3. Neither Lynch

nor Egger recognized any defect at the time of the 2005 Assignment. Id. Rather, the 2005

Assignment was filed and recorded as replacement for the then-lost 1998 Assignment. When the

1998 bill of sale and assignment was eventually located, it was filed in July 2006. Id.
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D.	 Defendants' assertion that the Site Tech bankruptcy extinguislied Egger's rights to
the patents-in-suit is wrong.

Defendants appear to assert that Egger's rights to the patents-in-suit were somehow

extinguished during Site Tech's bankruptcy proceedings. This assertion also is incorrect for

multiple reasons:

1. If Site/Tech held the patents, then bankruptev did not defeat Eggor's rights.

Assuming that Defendants are correct that the subsidiary Site/Tech held the patents

during 1999 and through June 15, 2000, the patents were not part of the Site Tech bankruptcy

estate; a wholly-owned subsidiary's property is not part of the parent's estate for bankruptcy

purposes, where only the parent is in bankruptcy. See In re Holywell Corp., 118 B.R. 876, 879

(S.D. Fia. 1990) ("In general, and absent unusual cireumstances, the property of a debtor's

subsidiary is not considered property of the debtor by virtue of the debtor's sole ownership of the

subsidiary."). Foliowing the merger in December 2000, the assets of Site Tech's subsidiary

(which was not a debtor in the bankruptcy case) would not have become property of the estate,

subject to the jurisdiction of the bankruptcy court. In re Neiwork Cancer Care, L.P. 197 Fed.

Appx. 284, 285 (Sth Cir. 2006) (finding that a bankruptey coutt's jurisdietion is more limited

post-eonfirmation and generaily exists for "matters pertaining to the implementation or execution

of the plan").

2. If Site Tech held the tatents, then bankruptcy did not defeat E gger's rights.

Assuming that the parent Site Tech had held the patents before bankruptcy, the 1998 sale

and assignment already had occurred and Site Tech (and Site/Tech) no longer owned the patents-

in-suit. In numerous contexts, from SEC filings to its bankruptcy schedules, Site Tech

represented that it did not own the patents, but rather, had assigned them to Daniel Egger.

Indeed, the Diselosure Statement to the Plan that Defendants rely upon to argue that the
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baukruptcy divested Bgger of his ownership rights explicitly recognized the transfer to Daniel

Egger. Ex. 26; see Ex. 34 ("In September, the Company also sold its V-Search technology and

related patents."). Similarly, the Schedules did not list the patents as property of the estate, even

though it listed nearly every other IP asset that the eompany owned. Ex. 35. Likewise, Site Tech

bankruptcy documents expressly listed all the "eore technology assets" the eompany owned; the

list nowhere included the patents-in-suit. Ex. 36. This further evidences an intent to abandon the

property to Daniel Egger. Conflrmation of the plan is res judicata that the property was not in

the estate and had belonged to Daniel Egger. Fufthermore, Egger, who would have been a

ereditor of Site Tech's given Defendants' allegations, had no notice whatsoever that Site Tech

purportedly contested its conveyance to him—whieh it ciid not—and claimed to still own the

patents-in-suit. The patents-in-suit were not part of Site Tech's bankruptcy estate.

In addition, Egger was not given notice of the bankruptcy as a ereditor, and the patents

were not listed on the bankruptcy schedules as assets of the bankruptcy estate. Under those

circumstances, the bankruptcy proceeding cannot act to divest Egger of rights under the bill of

sale and assignment. It is well-settled that "the bankruptey code cannot be eonstrued to

effectively divest someone of property which is rightfully theirs." Curtis Mfg. Co., Inc. v. Plasti-.

Clip Corp., 933 F. Supp. 107, 114 (D.N.H. 1995), rev'd on other grounds, 135 F.3d 778 (Fed.

Cir. 1998) (intemal modifications omitted). Under 11 U.S .C. § 541, a debtor cannot bring into

the estate equitable title to a patent that it does not own. See id. "Because the debtor does not

own an equitable interest in property he holds in trust for another, that interest is not 'property of

the estate." Begier v. IRS, 496 U.S. 53, 59(1990); see also 11 U.S.C. § 541(d); In re Shepard,

29 B.R. 928, 932 (Bankr. M.D. Fia. 1983) ("[Wjhere a debtor holds only bare legal title to

property without any equitable interest, bare legal title is all that beoomes property of the

estate.").
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In 1999 and through June 15, 2000, Site Tech did not hold both legal and equitable title

to the patents-in-suit. Specifically, because Site Tech already had contracted and eonveyed the

patents-in-suit to Egger, Site Tech had transferred equitable title to Egger. Under such

eireumstances, nothing in Site Teeh's bankruptcy proceedings could have extinguished Egger's

rights to the patents-in-suit. As one court put it, "a bankruptcy court's jurisdiction [to determine

rights] does not extend to property that is not part of a debtor's estate." Rutherford Hosp., Inc. v.

RNHP'ship, 168 F. 3d 693, 699 (4th Cir. 1999).

Further, in their Motion, Defendants emphasize that Section 14.2 of the Plan provides

that the Debtors' assets again vested "free and clear of any liens, claims, encumbrances, Claims

of Creditors and Interests of Equity Security Holders." The relevant language provides only that

no claims or Iiens attach to the property itself. See In re Penrod, 50 F.3d 459, 463 (7th Cir.1995)

(holding that section 1141 (c) covers Iiens and "that unless the plan of reorganization, or the order

confirming the plan, says that a lien is preserved, it is extinguished by the conflrmation"); In re

Worldcom Corp., 382 B.R. 610 (Bankr, S.D.N.Y. 2008) (same); In re Regional Bldg. Sys., 251

B.R. 274, 287 n.21 (Bankr. D.Md. 2000) ("discharge impacts only the collection of the debt 'as a

personal liability of the debtor," whereas § 1141 (c) restricts "collection of the debt via

enforcement of a lien"). The Plan does not provide that claims are voided against a debtor.

Given that Site Tech did not have title to the patents during the bankruptcy, having transferred

title to Egger, the only relevant property of the estate would be the underlying contracts. SRA

does not assert a lien on those rights. It merely seeks to assert that in personam rigbts exist

against the post-confirmation debtor.

Moreover, Egger's claim to the patents-in-suit would survive the bankruptcy under the

very terms of Site Tech's plan of reorganization. Section 14.3 of that plan stated, "Due to the

Iiquidating nature of this Plan and pursuant to Bankruptcy Code 1141 (d)(3), the entry of the
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Confirmation Order shall not act as a discharge of any debt of the Debtor that arose prior to

Confirmation, except to the extent that such debt is paid under the Plan." Ex. 27. In other words,

contrary to Defendants' supposition, Egger's claim to the patents was not discharged by the

bankruptcy.' 8 To the extent that the claim was not paid under the plan—which it indisputably

was not—it survived the bankruptcy.

Finaily, even if the bill of sale and assignment were somehow rejected in the bankruptey

proceeding, "the parties to the contract can waive the breach and reinstate the contract, just as

they could uncler state law." In re Lockwood, 2008 WL 943025, *4 n.5 (Bankr. N.D. CaI. Apr. 7,

2008). In this case, and after the bankruptcy, Site Tech has confirmed by its actions and the

declaration of its CEO that its intent was to sell and assign the patents-in-suit to Egger. Ex. 7,

¶IJ 5 and 6.

Thus, Egger acquired the patents-in-suit no later than December 2000.

IY.	 CONCLUSION

Defendants' Motion is without merit; the patents-in-suit were properly transferred, and

SRA has full legal standing to bring this action. In essence, the Motion asks the Court to undo a

host of transactions. It is more than an assertion of a technical defect in title—it avers that the

patents-in-suit have somehow dissipated into the ether, so that Defendants' infringement can

never be challenged. Such claims sbould be rejected, and have been rejected when raised

elsewhere:

[The accused infringer's] only defense states that before the '994 patent issued,
[the inventor] assigned equitable future rights in his invention to his researeh
laboratory, and that those equitable rights got lost when [the laboratory]
dissolved. It would be unfair to allow [the aceused infringerj to hide behind the

18 Defendants make much of the fact that, under Section 14.2 Site Tech's plan of reorganization, "[a]ll property of
the Debtor, except as otherwise provided in this Plan, shall be free and clear of any liens, claims, encumbrances,
Claims of Creditors and Interests of Equity Security Holders." This provision does not contradict Section 14.3 of
Site Tech's plan of reorganization, To the contrary, it expressly carves out an exception for the rights "otherwise
provided in this Plan," including debts not paid under the plan.
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putative rights. of a nonparty, espeeially where, as here, neither side contends that
sueh a party exists.

The law lavors ownersbip of patents, and while that ownership may be gossamer
as rn the case at bar, it has not devolved, as [the accused infringer] says, on an
unidentified third party.

Kahn v. Gen. Motors Corp., 33 U.S.P.Q.2d 2011, 2014 (S.D.N.Y. 1995), aff'd, 77 F.3d 457 (Fed.

Cir. 1996).

For the reasons enumerated above, SRA asks that Defendants' Motion be denied in its

entirety, and for such other and fuither relief to which it may show itself entitled.

Repectfu11y sub *ted,

LeeL Kaplan
LEAD :ATTORNEY
StateBarNo. 11094400
SMYSER KAPLAN & VESELKA, L L P
700 Louisiana, Suite 2300
Houston, Texas 77002
(713)221-2323
(713) 221-2320 (fax)
lkaplan@skv.com

Victor G.Hardy
State BarNb,007908-21
(Requesting Admission Fro Hac Vice)
Andrew 0. DiNovo
State Bar No 00790594
AdarnG. Price
State Bar No. 24027750
Jay D Ellwanger
State BarNo. 24036522
DINovo PRICE ELLWANGER LLP
PO. Bcx201690
Austin, Texas 78720
(512) 681-4060
(512)628-3410 (fax)
yhardy@dpelaw com
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STOCI( EXCIIANGE AGREEMENT

Th STQCEXCRANGEAGRMEJT (tht "Agiemet") Is inade find nntcred Into
July , 1997 among () D1ta?pini, lhc, a C&ifnua corprnat pon ('DeItnPqjfl"). (ii) SIWf*cIil
a Delswate coxporliot, ("jjç"), (iH), only for th purpose ofArticies I '/1 nd VEl ufthis Agin
porsons or eMtia lisid an the ignatw pages hereof und5r the captlon Principat SItE Stackhak
'jijpal Site Stocklrnlder& ), and (tv), unly for the purpose ofigrccing to the crnie ofArticics
this Aijroement, those persois or entities Pitcd on the sgnatui pnge hercof under the caption C
Stockhoklers (tbe "1ier Site Stqckhotder,

RECITALS

A. The Boards of Directors ofoaeh of Site and DeItaPoint belkve ft jg in tlie best
eacb compaiiy wrd thcir rcspect ve stoukholden titat TkltaPolnt acquire all af the capital stock
terms sOt Ibnh beretn (the "A uisitia&') and, in furtherucc theraof have approvcd th Aqw

B	 Tha stuckholders of Sitc have approvcd the Acquisition.

of

it, those
(the

ILIVII of

rSite

of

on the

C, ?utuaDt to the Acqulsith,zt, among othorthlngs, aud subject to the tenu aiid soxr4itlons of
this Agreemeut, alt ofthe issued and outstunding sharos ofcapilal stook oFSIte shall be convertcd into the
right to recelve certain shares of vuting Contmon Stock ef DoltaPoint (9)eltapoint Contnon Sto') anii
certaincash.

0.	 Site, DeltaPoint and tha Princlpal Site Stockholders desire to make certaln
and warnnnis and other agreumants in conucdon with the Acquisitioti.

NOW, 'FIIERBFORE, 111 conslderaticrn of tbe c0venant, promises and epxancntations set (brth
hercin, and for ather good and aIunble considention, fntending to be legalty bound hereby the p4ies ugree
as f011ows

AIrLCLJE 1
TBZ ACQVISON

1	 Effect oi CapItAI Sfnk. Subjootto thc tcnns and condittons oftht Agreemcnt. b vlrwe of
the Acquisition and withcnit any actlon on thc patt of Sile ur the hotder of any shøraa af Site Comnlon Stock,
tbo Ibilowlng shall occur upon the sigaing ofthls Agreemant by all ofthe pattIes hereto:

(a)	 Conversian orSite Series E Preferred Stuck. Each thaie Qf Series B Prcfilrrcd
Stock of Site (collectivoly. the "Sne Series B tock) iasued and outstanding ;mmediately at such time wili
be canceled and exttnguished and be conveited eutomaticaHy into the right to receive (i) tliat numbfr of
shares ofDelt*Pornt Cammon ILuck cqual to the Sarjcs fl Exchange Eatio (as detlned below in 11u4
Sectlon 1 1), upon surrenderofthe ccrtlfleata representing 5uch shure otSlte Series U Stock in thc
pruvided lit Sctiun 12 and (11) that amount otcash (payablc by cbeck) cqual to $100 divided by
Aggrcgate Series B Number (as deflned below In this Section 1.1).

(b)	 Conversion of Sjto Seriea A Prefirred Stnck 	 share af Serics A Prut4red Stuck
ofSite (co1IevtiveIy Ibe "Site erlea A Sto") Issued and outstnnding immedlately at suck thne wI be
canceted and extinguishcd and be coiwertcd autowatkally into the rlght to recelve (1) Ihat number $fSl&DtCS

Ii	 T6cLI	 Y°°b 03P Y	 9 4- INISNaS WS1IM	 BT:	 &80iO
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ofDcltaPoint Common Stock cqual to th SerIe.s A Exchange RaUo (a deflned bluw in this SCC4Qn t.1)!upoti surrenter ofthe citilhcate reprevnting such harc ofSit Series A StQck In thc uiannr pNf1dd in
Scdon 1.2 and (11) that wnount of cash (payabln by cbeck) eqwil to S100 dividcd by the Aggrvgi4 Sori. ANumbe.r(udefincd bclow inthi Seitii,n 1.1).

(c)	 Cunor1ttion ofS1t Cwnmon Sthck. n 1ihtuftha prsfeinces pruvidedku the Sfte
Sories A Stock wid Site 5rjcs B Stock and the aggregate rnsideraliun to b pruvidad 10 the Prin4IpaI Site
Stuqkholders pwsuant 10 tkis Miele 1, encb share ufCommon Stock of Situ (cd1ctiveIy, the"84 Canimp
&k," logether wjth the S&Le Senes A Stuck and tha Site Sene 13 Stcck, thc "S1t Stock') iund nd
uutbtanding lmmediately at such time will be cancelcd end exthiguished without any onvwslon L1ereof.

(d) anc1latton ofDeIlu1'oint-Ownd and Sile.Owned Stqçk. Each sb.arei
ownad by De1taPuint Site or any drect or mduct wholly-owned subsidlary of DaltaPuint orSF
tnmadiate1y prior to the Acquisition shall b caneeled and extlnguishcd without any cuhvcrslon

(e Fractional Shate. No fraction ofa sha'e of DeltaPojnt Cnimon Stock '
issued. Rather. in lieu thareof; uach hqlder ofahrc otSIte Stuck who wv1d otheiwiso be entltla
fractlon of a share ofDcJtaPoint Cotnmon Slück (sfter aregating all fractional shares o1DoItaP
Coiniiwn Stock 10 be rccelved by such holder) shail be entitled to recelve from DehaPoint an amo
(raimdcd to the nearest whole cent) equal to thc produvt ul' such fraction multiplicd by DeltaPoint
Pice.

(t)	 Deflni.

(i)	 Aggregale Series A Numhet. The AUtcgate Series A Nwnbor"
the aregate nwnher ofshares of Site Sedes A Stock outstsadin immedialely pilor to the Acqui

(fi)	 AareanteSertcs 13 Num. The Aggregate Saries 13 Number"
the nggrcgate nutnber of shams of Sito Scries 13 Stock outstanding immcdlately prlor to the Acqui

(111) Scri, Exchan Rnjip. Thc "Series A E,hane Ratio' shall n
quotient oblained by dividing (x) tlie 103,126' by (y)the Agrcgate Series A Nwnbor.

(iv) Series 13 Exthanee RQ. Ttie "Series B Exchange ntlo" shall ir
quotlent obtained by dividin8 (x) the 396,1212 by (y) the Aggrcgale Series 13 Nuinber.

(v) De1tPoint Closing Prj . The "DeltaPoint Closing Pric&' shall bi
average daily closing pnca per share of Delta point Comnion Stock for tlw 30 conseoutive Nasdaq
Bulletln lloard trading days the last of whicb precedes the Closing Date by two trading days.

bte Stock

reof.

Ilbe
toa
111

itt ofcash
tosing

hall Ineali
tUJL

a11 mean
tion.

an the

en the

Assuines a DekaPokit Closing Prlce ufSL50 for purposes of oakuIatin the
shure to pay the remalning Allun Kaplan Investments Isa.

.sauzncs a DcltaPoint Closing Price of $ 1.50 for purpusea ef r.alculatin thc
sharas 10 pay the remalning Alion Kaplan lnvestments fee.

XB0MAtPCDocssQi23g?7ln5	 -2-

£0Ed 16ST54
	

• yj .	 3	 n INISIEIS wsim	 BT:I

INT...EGG_000032

Case5:08-cv-03172-RMW   Document127-12    Filed07/24/09   Page52 of 76



Case 2:07-cv-00511-CE Document 118-18	 Filed 12/15/2008 Page 3 of 26

dç Lo-nr-9l

(n)	 ExthflcAt. Prior to the dale hcteof DeItaPoinL shall 	 t}
Cfl( lor the fleltaPoint Cummw Stoak or a auitnbfc alt iativ agelit tQ act as exchsnge agcilt

"BAIIflUg AgsL1t") forlhe Acquisltion.

(b)	 Il4taPoint to Provide Comman Stock and Chejj. Ptumptly nftar the data hereof,
DoltaPohn shalL make available to the Exvltange Agcat 1r czchangc in acconlanc with tlits MtI4le 1 the
aggregate nuinber ofshaia ut'DehaPoint Commnn Stock and checka for the amowfta ofcaih iss4ble
pinsuantto Section 1.1 in cxoliangc fbr oulstand nhares ofSto Stock.

1.2	 Surrender ofCertificq.

(c) xchc Pncedwts. Promptly afterthe dute hereuf1 DeltaPohit ahaH c'
ninilcd tu uanh haidor of record ofa certiflcate or certlficates (the 'rtfficate") wbich immcdit
the dMa h fzprescnted outatandlng shams of Sito Stock and which shares were ccnvcrted In1
recejve shares of DettaPoit Cominon Stock In accc4ance with thc tcrms of Section 1.1, (1) a lsU
fransmittal (whioh aball spsci that delivory aball bo dflbcted, and risk of loas and ttth to the Cni
slwJl pass, only upon deiivety of the Cctfificslea tg tho Exchauge Agt Bnd which shall be ln auc
have such otbcr provisivn as t)cltapoint may reasonably speci1r) and (n) unstructlons for Use in
surrcndcr ofthe Certlflcatcs in exchange Ibr cash and tkflcatea raprescnthig shares af DeltaPo
Stock in ths amounts dctcnnined in accordance with the terms ofSectlon 1.1. Lipon surreiidcr of
Certiflcnte for canceltfflion to thc exchange Agent, together wltb suih Iettcr oftransinittal, duly o
and valfdly oxecutecl n accordance wlth the instructions thcrcto the )iolder of auch Certificate sbi
entitled to receive iti cbange thrcfor (A) the aznowit ofcash vompensatiun detsrmrned rn accoi
tlie torins of Section 1.1 and (B) a ccrtificate eprvsenthig the numhcr of whole abares ofDeltaPoi
Stock to which such holder is entitlnd puraunnt to Secti 1.1, and the Certlficate so sunndered
fcaijiwith be canocled. (YntlJso surrendered, each outstanding Cortifigatdiliat, prior to thc clate hc
reprnsentcd sh57e9 of Site Stock will be dcenied frant and ftcr the dMa hercof, f all curporate p
eubjecl to Section 1 .2(d) as to the payment of dlvldends or ather diskibutions, to evidenne the ow
tito nutnber offixfl shares nft)nita polnt Caminon Stock into whicb svch shares of SIte Stock shafl
so couverted and the right to recelvc an anwunt In cash in accordanoe wlth Section 1.1.

(d) flistribuions With (espetio Unexchanged Shaxcs. No dlvidcnds or othc
tiuijs 'with respoct to DellaPoint cominon Stock declarcd or made alter the 4cquisltaon and with a
elter the Acqulsition will he ptud to the holdcr ofnny unsuriendeied Cethficate wlth raspect to tIw
DeltaPaint Cwnmon Stock reprosented thereby until thc holdcr ef reco gd of suoh Cartiflcatc shall'
such Cetdicate Subjcct to applicable law, fuliowing sunender of any auck Ceitiflcate, thare shall
the recurd holder of the ccrdficate rvprescntntg whole shares offleltaPolnt Common Stock issued
exchnngs therefor, wudiout interest, at the time af such aurrcnder, the ainount ofdividencls vr other
dislributions with a reoord date after the Acquisition theretofore payable with respect to such whol
DettaPulnt Comnion Stock.

(e) Transltes ofOwnetsh'ip. tfaay certiflcute for shares ofDeLtaPoint Comr
to be isuod Inn nume other than that in whiah tho Ccrtifivate surrendered In axchange theiefor is
it will be a condltlon oft1c zasuance thcreofthat thc Caitificate so surrendered will bas proparly ei
othenvlac ln pioper fbrm for transfer and that the person eqliestlng Sllch exchange will have pald
DoltaPaint er any agent designated hy it any transfcr or other taxes sequircd by reasom ofthe lssIL
certlflcalc for shares of DcltaPolnt Coininoti Stock in any name other ths that of Uie registcrud h
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C,rtffleRie 'urendered, or cstablishcdto the thfuction ufbcflPoInt or any agent deslgtiated b3
lx1ia becn paidor ia notpayablc,

(1)	 Ni4Liabllttv. Nutwithstanding anything to the contraxy in this Sectlon 1
ar Its agents (uwluding, without limitation, ihe Exchango Agent) shati hn tuabla to a holder

DaltaPokit Comnion $took Sito Common Stock, Site Senes A Stock or Site Series B Stock for ar
propvrly paid to a publLc officlal pursuant to any applioablc abandoned propaty 1 uchcat ur siznih

1.3 NPuflhtcr pwnerahip Rhts in Sita Stock. All cash and shires of DeltaPaint Ci
Sicck issued upon the surrcndr fir cxchange 01 sbares ofSitc Coinirnrn Stock, Site Series A Sto
Series R $tok In acccrdnnco wlth th tcrmB hereof shall be deomed tO have been lssued h full se
all righta pertainlng to auh shares of Site Cominwi Stock. Site Series A Stuvk or Site Scries B St
case may be, and there shall be no Ituther registratlon et transfers 011 the records ofSlte ufsharus
Comtnon Stock, Site Serles A Stock or Site Sertcs B Stock whlch were outstandüig lmtnediately i
Acquisition 11 aflcr tlie Acquusition, Certlficstes ere presentcd to DcltaPoait fbr any reason, the
canccled and exchanged as provided In thIs MticIc 1.

1.4 JisL Stuleii oDctruyed Ceificate. In the event any Ccrtlticatas evidencing s
Sile Coinmun Stock, Site Series A Stock or Site Serics B Stock shalt have beeit loat, stolen ar cia
DoltaPolnt haI1 issue hi exchange for auóh lost, stolen or destioyed Ceitificates, upun the makiitg
affldavit of that fact by the hotder thereof, such shares af DeltuPont Common Stock and cash as
rcquircd pursuant to Section 1.1; provided, howcver, that DckaPoint rnay, itt its discretLon and as
precedent to th issuance thercof, requka tbc owncr uf such loat, stoten er destruyed Cerdficateat
bond in such aiim as It inay reuonably dhtct as htdemnity sgainst any claiin ihat may be made agi
DaitaPoint with respect to Ibe CiDrtiflcatcs alleged to havc bean Iost, stolen or destroyed.

it that such

no party
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ART1CL 11
REPI2SJNTATIONS AND WABRM4TIS OP Sflt

Site heraby reprasents luid wn*rants to DcttaPolnt thaI as ofthe date af this Agieement an
such cxcqitions as ate pccIflcaIly disclosed, with re1renae lo the approprlate section numbcr, itt

Diselosure Echedule provided to DcltaPoint o the date hcreof(the "Site Disc1osue Schedule"),

2.1 Oani ofSj. Site isa corporation duty ernized, validly exlsting and in
standing underthe laws oftha State ofDclaware. Site Iias the eorporato power to own fis properth
carry on ltn business as now beiug conductcd and as proposed to be conducted by Site. Site I dul
to do buslneas and itt good stnnding as a fiMaign corperatton itt ascii jurlsdlctlon itt whlch the faiht
qualiflcd would have a Matcrkl Advsrse Effact (es uaed itt thls Agtecment, the tertn "Mteria1 Ad

n1" sncnn a muterial adverss etisat on tbe busbasa. asaa1 (Inoluding intnagibin assets), finant
condltlon or rcuIts of aperatione of Site orDaliaPoint. as applioable) Aftached hereto as Exhibili
are true and ccrrect copias ef Sito's Certjflcate of Incorporatiuii wid Bylaws respentivcly, each a,
date.
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2.2	 SkCapItaI Structurc.

(a) The aiflhurIzd capftai stnck af Ske consb oniy af2O,000,00D shares
Sito Cuinmon Stook, ofwhich 2.250,000 shares te issucd and uutstandlng, and 2,000,000 sbai
authotcd Frcfrncd Stock, 596,000 shares ofwhtch bas becn darinated Series A Prcfrrcd SF
wbich are outslanding, and 1,000,000 shares ofwhith hss baen designated Scries B P,efcrred S
sharc ofwhicb are uutstandin. The S110 Stuck is hald ef rscord by the prncns, wilh tha addre
and in ihe omou1it sct n1h an the 5110 Discioure $chedulc. All uitstanding shaias of Site Stc
auUwriad, vandly issued, fbUy paid and non-asscsnblc and not subjsot to pmemptivc nhts cr
statute, the Crhflcati oflncorporation or Bylaws ofSite orany aWeenlenttu which Site isa p
whichjtis bound.

01
. 9Ri296
01 record

ire duly
ct by
or by

(b) Site has rsscryed 700,000 shares olCummon Stock for issuance toempk
officn*, directors end consultants pursuant 10 iti 1994 Stock PIan, of which, opUons aro outstand
purcbnse an aggregute u1464,750 hare ofCoaunon Stock and 235,250 shares of Cnmmon StucI
avaiiable for future grant. Thcre are no otlicr optiuns, wairants, calls, rlghls, voninillntcnts or ag
any character, writtan or atul, to which Site w any stookholder of Site isa pIirty or by wiiich Site
obligating Site ti, issue, deJier, aol!, repunhnse or tedeem, or cause ti be issued, detivered, sold,
reputchazed or redecmed, any sharos of tha cnpitnf stock ofSite.

2.3 ubsIdjgjcs, 5110 doas not have and has nevci had any subaidieries o affiliated
and does not othsrwise own and has never otherwise uwned any shares ofcapltai stuck or anyln
doas not contwl, directly ar indkcctly, W%y buslnes entity.

2.4 Authority. Site has ali tuquisite coIpolIt, powcrand authority 10 entor into this A
wid to consumniate the Iransactlons conteniplated hereby. The exenution and delivery af thls Agi'
ihe consnmniatton ofthe tzanaaotlon g contemplated hereby have becri duty aiithorized by-alt neces
corporate astion un thepart ofSite, inciuding approval by ihe requiaitc number cfstockholders of
(inchtding alt haIder aJ'Site Stock exocpt fbrthos 1 Isted un Ibe Site Disuloawe Sobedule) ofthe
and any other trsnsactions coutetnplatnd hereby for which approval ofthc Principal Sito Stockhu1d
requlrod under applicablc taw. Sito's Board of Dirctors ha approved thn AcquIsition and thia Ag
ThIs Agrceniønt ha bean duly executed and delivcred tiy Stte and constitutes the valld and bindin
ubligauon af Site, enforceable In aeeord.nce with ats ternis The exacutLon and deJwcry of this Agt
5110 doea not, and the consummation oflho ttansactIon cuntcinplatod hereby will not, conflictwit
in any vlotntiqn of, or defaalt undcr (with ar without notice or lapan oftitnc, er both), or give rise t
tnstIin, cancdllatio, modlflcation ur accvleration alany anataiial obligation or loas ef any ma
benefit wtder (any such event, a "Confliet') (1) any provision of Ibe Cerfiflcate oflncorporation or
5110 or (11) eny inortgage, Indenture, lease, coatrect or other ugreement ur inatrument, parmit, Coflc€
franchise, license, jud8mnnt, order, decree, statute, Jaw, ordinancc, iule ur regulotion applicabln to
properties cr assst. No consent, weivnr, approval, urder 0, authorizatlon ot orregistration, deilar
fihing with any cowt, adrninisthitive agenoy orconunisslun er oiher Iëdeqd, state, cuunty, local or
goverrnnebtal authordy, 'nstiumentahty, agency er commlasioi* ("clovernmental Fnttiy) or any *10
inoluding a party to any agreemant with Site (so as not 10 trigger any Conflict) Is requlred by or wil
10 Site itt conncctiott wiIh lhe exacition and delivery ofthis Ageement ar tlia consummation ofth
twnsaction contempinted hereby, except for those con5etits that have boon previously obtaincd asic
on Ihc 5110 Dlactosurn Schedula.
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t; dç 16-nijj

2.5 SitifliiniicW 1nfo,matjp nnd Sttnen. The Sfte DcIosure 5JieduIe sets fo
innteriaj asls and liabiIitie9 as of the da.e hcicof. Such informatjn is cotnplete and aurrect in
mpøcts nnd present fairly the flnncIa1 condkfon ofSite The Site DIBGIQSUrC &hedulc acts fqrtlCompany's audkd balance bcets as of Lkcembnr 31, 1994 and Deccmber 31, 1995 (the "flalasç
anct tha audited relnted sta emants ofoperations and cash fiows tbr the yearu thau cndcd (iollcctF

• "Cvmpany PinancinIs". The Cornpany Financials ara cumptete and connet Ln all materlsl respec
len prepared n accurdance witb generaNy accepted acoounting principlus ("cJAAP") applied oit
cLMlsIsIeflt throughout ilia priod indlcatcd and coIiutcnt with eadi ather. The Campany FUianc
fairly th rmancial cundltlon and operating rasulis uf the Company as of the dalas and during tha

•	 indaldthercjn.

i Slte1s

fltaterial

ly, thn
and ha%'e
baals
Is prescnt

2.6	 NojIjidjsofo.qed Lia1ffl. Site does nut have any Ilubility, indcbtadncas, oblig4on,
expense, ulaim1 dcflcivncy, guarilnty or andorsenient ofany type, whcther accnicd. ubsqlute. contingent
mahrnd, unnlHturad or other (whether or not mquircd to be raftactad rn linamiel statenients in acrdance
with ganeraily acQepted accuunting prrncp1es), wliich uidividually or in the agrugate, has not bu4n rcflectacl
in thc SIte Disclosure Schedule.

2,7	 Taxaiid Oihor 1(eturns and keports.

(a)	 Tax katnrnc afld Audjta.

(i)	 Site as çf the Acqubltlon wIll have prepared and filed all tquire4 federal,
states lueal anct foraign retwlls, estimates, inlbnnation statements and repuris (Rclurns") ielating lo any and
all t11ea &oncorning or aUributabia to Site ar its opemtlons and sueh Returns are triie nnd coriect i4 all
matcrial espects and bave bean compteted in all matenal respects In accordance wlth applicable 14w.

(11)	 Sita bus (A) pald or acoruad alt taxes It Is required to hnve paid
and (11) withlwtd with tespect to its employeea all federal and state inerane taxes, The Federal hi
Contrlbutlon Act ('1ELA")1 the Federal TJnemployment Tax Act ('PIJTA") and other taxes requi
hcen withheld.

(iii)	 Site has net been delinquent in the paynwnt of aiiy tax nor is thsre any tax
deflcleiicy uutstauding. propoaed or asseased ngainst Site, nor has Site cxecutcd any waivar of any tatute nf
Iimitatlons on or extending the period forthe assessment or coltection ofany tax.

(Lv)	 No audit or uthcr examinalion ofuny Return of Site Is uurrently i
nor has Sito bean notilied ofany request for such an audft or other examination.

(v)	 Site doas not huve any 'pateria! (individualiy or lis the aggregata)
for unpaid federal, stato, local and foraign taxes, whalher asscrted ar unasscjted, contingcnt Or otli
Site bus no knowtedge ofany basis for tho aasertion of any suoh niaterinl (Indlviduafly or in the a
Ilabilily attrlbutable to Site, ita assets ar operatlons.

(vi)	 Sito bus p,ovidcd to DeitaPointcopies ofall federaL and state 1
state sides and usc Tax Retoros lbr alt periods ulnce the date of Site's incoipurution.

DMAWCbocSSQL91I,s 	 -6-
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d:	 Lo1r'r-gl

(vil) There are (and as of immediately foUowing tle Effective Date th ze wilt bo)
no matecj (Individualb ur in the aggregata) Iicus, pkdges, charges, cIaima security Inlaresis or ther
msterinl (indlvtduaUy ar in the aggregate) eacumbraneea ofany san (LJ) on thè assets ofSit relating LOor uttributabl to taxv.

(vUi) Site has no knmakdge of any basis for the sscrIion of any clann elathi or
ntlributable 10 taxes wbich, ifzdve,an1y4,terrnined, would rvsult in any materisl (individually or the
aggregate) Lien en the assets ol'Sfte.

(ix)	 Nane vf Sitc's assets are tiaated as tax-exempt usa proparty wi4in iie
meaning of Santion 168(h) ottbe Intemal Revenue Code of 1986, as amended (tbe "C_Q"). 	 1

(,)	 M ofthe Acquisitioa, there will not be any cantract. agrenmcnt, jian ar
arrangenient, inoluding, but not llmited to Ilte pmvis!ona of iIds Agreemcnt, covering any empIoye or
fbrmer employce ofSzte that, indlvLdimlly or colltivcIy, could glve risc 10 the payment af any e4ount that
would not be daductible pursuant 10 Section 2800 ar 162 ofthc Code.

(xi)	 Site has not filed any consent ngreement under Scztion 341(0 0f4I0 Cods or
agtvcd 10 have Section 341(0(2)0? the Code apply 10 any disposition ofa subscotton (f) saset (zs 4efined lit
Section 4I(t)(4) af tbo Code) owncd by Site.

(xii) Site Is not a party to a lux sharing ar alfocation *grcelnent nor
any ainount undcr sny such agreernent.

(xiii) Site is noI and hag not bacn at any thne, a "United States real
hulding corpwallonu within tho meaning ofSe1ian $97(o)(2) ofthe Codc,

(xiv) Sitc's tqx basis in its assets fur purposes o?dctcnuinirig iFs fiutire
wnortlzation, depreclation and otlter fedaral inconie tac deducdons is uzcurately roflected on Site'
and rccord.

2.8 Rsfr1ctIona an Busineas *ctivities. Therc is no agreeinent (noncuinpete ar cthei
ommztment,judgnient, znjunocton, ordcr or decrcc to which Sito isa pafly or otherwise binding i

whlch has ar reasonably could be expaated to have the cffect uf prohibiting ar impairng any busi
praotice of Site, any acquisilion orproporty (tanglble ur intaugibe) by 8110 or the conduct of busi
Sfte Without Jimltwg ths lbiagonig, $de has not entcred into any agrenznent under whfch Site is
from sciling, liccnslng or otheiwise disiributing any oflta cuircnt1 planned or pioposed produczts
toany cleas ofcustamers. In any geographic sien, durin5 any period of time or in any seginent 01

2.9	 ThIe 10 l'roperties; 4bsence af Liens and.Encumbrancc,

(a)	 Site uwns no real praperty, nor has It ever owned any real property. Tho 5
Digolosure Schcdulc sets fotili a lisi ofall real propvrty currently, or at wy time 1,1 thepast, Ieased
Ibe nnrna of the Isasor, the date o?tho lease wid cach nniendmen thereto and, wiUi respect ta any c'
kase, tbu aggragate winual rental andior other feas payabk under eny such iense. All such currnnt
in full fbrce and ettëct, are valid and effeotive In aaoordanee with thair reapective tarms, and thcrc

11
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Lc zo-mnr-1

under any of such leases, any cxlsthig defkult ar event ofdefault (p1 event which with notice or 1a1,se ortiine,
or both1 woutd conUtutc a delbuh).

(b)	 Sfte has gaud and traIId tltle to, or, inthe casc orleusvd prapartles and asete 1 vulid
LcaachoId inteis n, all uf its matcrial tangible properties and assets, real, parsonal and ma,tvd, uFed or Iield
far use hi tis busines3, free and clear of any Liens1 azcept as ref1cctcd on Sita DlscIoure Schaduknnd nxcept
for hens fot lnxes notyet due and payabhi and auh unperfactiona of titic and encumbranccs if anfr 4 whLch
are not matarial in character, amount ar cxtcnt, and whtch do not inatcriaity dmct lhnn thu valu4 or
materaIly nteifere withthe presant use, uethe property suLuct thereto or affectedthereby. 	 1

2LU lntellnobiatPxopetty.

('1) Si owns, or is Ilcensed or othwwise posscsses IaaIIy enfomeable rlrn
patents, trademarks, Irade nanies, acrvice marks, copyr1ghts and any applicationa thernfbr, net 11
scbematics teehnotogy, know-how, computer software pwgraths or applications (In both source
objact code furm), and tsnglble or .ntanglbte propnataty infbcmaiion or materini ibat are uscd itt
fSito as currcnUy conduvtad or an proposed 10 be conduoted by Site Ciba NSIte tnIelletua1 Prop

lI)

(b) Thc Site DisGIoure Schedute set5 lbtth acomplete Ilat ef all patante, regi
mntcrial unragisterod tradcmarks, regieted coprghte, frad names and servica marka nnd any
Thercfor, lncludcd In Site IieIlnctuaI Frupaity J{Jgjits, and apecifies, where applioable, thjurIsdk
which eacli anch Site lntcllcctual Propertyl(jght ha bean issucd orregisteted or itt which an appl
such lssuance and registrntlun has been fiied, lnchidlng the respeotive regbtratlon ui applicaticn r
the names ufall rcintered owners. The SiteDisclosure Schedul. sais fuxth a complcte IIst of alt
suhlioetisea and edier agreetnents ns t whieh Sitc isa patty (other thwj commcrcially available sc
subject 5* slirink.wrap ticenses) snd pursuant te which Site of any other person is authorlzed to itt
Intellectual Property Right or Irede sacret of$ite, and iroludes thc ideatity of alt pnrtics ibereto, n
ofthe nature and subject matter thcreo thc applicable iuyaky or piber fas and the tenii thereof.
a,ccuUo and delIvet ol'thls Agreetnant by Sito, and the consummahion ofthe kansactions coflte
hereby. will ncither cause Site to be itt violation 01 defadt under any such liccnso ubIiccrisoora
nor cntitls nnyther party to any such Ilutse, zubliccnse or agreement to ternthiata or modif' sw
eublicensc 01 agreainent Site is thc asic and exelusive owner pr heensce oi', wtth all right, titla ar
itt and to (fren and clear of any liens 01 encum(lrances), Sile Latailectoal Pruperty Rights, and hu
excl(isiyc rights (and Is not conactua11y obligatcd to pay any coxnpensatlon to any third party itt 1

theteof) to tbe usç threoFor the rnatarial coverad thercby itt conneLion wlth the scrvices ar prodi
respect of which SIte lntvIlcctunJ Property Rights are baing used.

(c) No claims with respect 10 Site (ntellectual Property IUghts have bcen assci
threatened by any person, nor, tp tite beat ofSite!a knowledge, ar ihere any valid gtounds ror any
elaims, (i) to thc effct ibM the munufhclurc, sale, Ikeasing or usa af any of tl,e proditcts orsite itt
any capyright, patent, tjade niartc, service mark, trade ccret or odter proprletary right ofothet, (ii
the usa by Sito ofany trademarka, scrvlce tnaiks, trade nanies, irade secrets, copyrights, inaskworb
technolugy, know-huw ur computer software programs and applicatjons usd itt Sites busines; as
conducted 01 as proposed lo be conduetcd by Site, er (lii) chalLenging the ownership by She or the
effeatweness of any of Site lntellectual Property Rlghts AII reglstared trudcmark, servtca marks
copyrights held by Site are valid and ubaistlng. Site bas not infringcd, and thc businoas of Site as

Ks2::0DMAli'CV0cSSQZ.255g7;	 -8-
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conducted ar as proposed to be condui*ed doas not lnfringe any copyrlght. psiont trudematic. ser
trude secret or other pmprieta,y tgIg of anythird pany. lo dia bust of Sitñ knowl.dge, there is
wimithoiiasd use, inflingement ornilsapproprlatlon ofany of Site lntc!tcctual ?toperty Rlg1it by
party InIuding uny cmployee or forrner cmployee ofSlte. No Site lntelkctual Property Right or
Site ia subject to any autatanding decree, order,judgnient, Or stipuiation lestriotiflg in any manftcr
Itcenslng thereofby Site. Bach employee, consultant ot contractor of Site has executed a propriet
hilbrmatiwi and ccrnfidentiallty agreement substantially in SItes atandard funs. All software mci
Sito Intellectual Propefty RIghta is aruginal witii Site and has been suthor crented by einpiayces of
wk-Ibr-hire basis or by consultants or contractors who havc created 5uch software themselves a
iseigned alt nghts they mny have hnd in such softwe 10 Site.

mark1
matcrial
rtli&d

ducLof

ed In
c on a
have

2.11 Agreementa. Cgi&eeta iid Cnminitittenj. Site doos not have, is not a party tci no Is It
bowulby

(1)	 aziy fidolity ar aurety bund or coinpletioa bond and any agrecmen
lndemnil!lcaUon or gilaranty,

(11)	 any !eases ufpesonaI property having a value, individually or in
aggregate, In oxceu of$lO,000,

(111) any agroement, contract er commitmcnt contnining any ccwenant
the freadom ofSIte to eugage in any line of business orto compete with any parson,

(lv)	 any agreezncnts, contraets or commkments zelating to eapitai cxpc
and hwolvmg, individunily or in th aggregazc, future payments in excesa ofSlO,000,

(v)	 any ngreement confract or comrnitnwnc rel&iting to the disposition
acquisitlon ofassets or any intercst in any business entsrpriac outaidc thc ordinaty course ofSIto'a

('vI) any mortgagea, Indentures, loans or cmdit ugreemenls, security sg
or other agrceinenta vr instxuinents relating to the borrowing orntonny orextension ofcrsdit, inclu

guaranhles rvferred to in clause (i) hersof,

(vii) any purchaso ordets ar contracts for the piiihase ofraw materlsis
indlvlduafly ar In the agregatc, $lOOOD or more,

(vill) any constiwtion conIrants

(ix)	 any distribuilon,joint marketing urdovelopniant agreament

(x)	 eny agreeinent pursuant to whlch Sitn has granted or may gnlnt In jile fiuum,
toany party, a source-code liccnse ar option or othcr ngbtto use or anquire, contingent or otherwl*. source-

(xl)	 any management, employtnent, severance, consuttiiig, relocation,
rcpatriation expaltialion, visas, work perniltor similaragreementorconbnct betwcen Site or enyi

1Cs2;QDAOSL23B918fl
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d;	 o-inr-

thetufund ony cunsultant or an iurr5nt, fonnr, tttirrd employee, offlcer, or dhector ofSite r any
ifiLiat thrg of1 or

(xli) any uther agrccmcnts, vontmcts or commitments that involve, ir
oL in the aggregate, $IOOOO or mure or is nca cancelahle without penalty within thirty (3Q) dayn.

Site bias not matctially breachcd, violated or dntlulted wider, or raceivcd natice that It bas brQch4i, vloiatecl
ar deftulted undcr, any of thQ terms or ondlt1cin utany agrcemnt, contract or comiuitmcnt t wlIIcb itbound (hioluding those foith Iri aiiy of the Sita Disclesum Scheduie) (any such agrvemant, ccn4ract or
commhment, a	 Eacli Cohtct 13 rn fiil 1 force and clibot and is not aubjcct o any claf4ilt
thersunder ofwhjch Stte has knowIdg by any puily obligatedto Site pnsuant thcrato.

112 Jnterested Pir1# Timisactj. Na ufticer, dirctur or atockholder of 5it (nor any
siblbg, descndwn or spuus ofany uf such persons, or any trnst f parUiersbpp or corporatlon In wi
auoh patswis has or has 1n4 an rntcrest), has or bus had, dareciiy or Indnotly, (1) en uaonomlc intc
Intity wlikh fumlshed or sold, or fwiiislws ar sells, servlces qr products similar to those Site fli,n
selis, or pruposes to ibrnusb or sdil, (11) an economlc intsrut in any enttty that purebases fzom or s
fiimishes tu Sita any goods ur service 01 (ili) a beneficiid intornst rn any' Coiitract provided tbet
ofnc inore thnn ono percent (I%) ot' the outstandlngvoing stock ofa publicly-traded corporatlon
he decmed an "aconcmic interest in any untity for putpuses ofthis Section 2.12.

2.13 Compliancç with Laws. Site has complied hi all materini respects wlth, Is not itt t4ateriai
vioItthn o1 and haa nat recoived any notices ofviolation with reapoot to, any foiaign, lbdcral, sta* or Iocalstalute, Iaw ot regulation.

2.14 Litignt1o. There is no action, suit ar proceeding ofany nature pending or, tu Sito'
kirnwledge, threstened againat Site, its propeltiea oraiiy f its officers ur dhctors (itt thelr Ivspcctve
capacittes as sucli) There is no lnvcstigation pending or ttuaiened sgwnst Sile, jts piopetties or 4y of Ite
offlcnrs 01 dIrcctar by or befbre any goveremenlal eutity. The Site Discloswe Schedule seis fort4 with
respcctto any pending or Thieatencd action, ault, proceedhig or Investlgat[on, tha forwn, the partldl thercto,
thc subject inalter thercofnnd thc amount ofdainages claimed Or other rsuedy rcquested. 14o go4iiimental
enthy has at any tiine challenged or questicined tho legal right of Site to inanufacture, ollbr ur sell 4iy of 1 ts
producta in the present manner or alyle thetugf, The Site Disclosure Schedule alsu lisis alt sulte ai4 legal
actions initlated by Site.

2.15 Insuqg. Witlt rcspcct tir thn insurance policies and fidelily botid novering the a
busineas, equiprnent, pmpetties, operations, employeee, officcrs end ditectors of Site, thete is no is
clahii by Site pending wider any of auch polinies or bonds as to whlch coveragc ha bean questIon
ui• disputed by the underwritnt vf such policis ur bonds. AII pletniutns due and payable under all
polic!cs and honda have bean paid, and Site is otherwise itt materkt compllance with the tnnns ofs
policles and bond5 (or other polkies and honda providing aubstantlally uimilar Itt5utce coverage)
no kaowle4ge ofany thrcatened tenninaflon of or materlal pimlum increaue with reapent 10, any i
policlea. Such pollcles of iusurance and bonds ate the type and itt the amounli austoniarlly oarried
persous Gunducting busweasea similar to Uwse ofSite.
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2.16 Minute Hcok, Th minute book8 of She made ivailab(e 10 counsel lbr Deltii
anly mIuut boQk uiSIt8 aftd uuntain en acuate sumtnwy of all meet1ng uldir*ctors (01 CC
thcrcu() and stockhuldrs ur actions by Wrifte consont sinca thn time qf Incotporation orslte

arntha

2.17 tviroiimeuta1 Mattei. Site ha aol opurated eny undcrgrowid storage tartks, an
knowledge oithe xistence, atany time, ofrni uudeground stwage iuik (ar relw.ed piping or pui
prnperty that Site has at any thue owned. opelEtad cccupiad ar Ieascd. Sfte hu nut re1oned any i
any substance that han been designutcd hy anyGuvcrnmental Cnthir or by appltcablc frderul, statc
Jaw to be radoagtIvu, to,dc, hazardous or o*herwle a danger to health orthe envuronxnent, inaludi
hnutatlon, PCI3s bcslos 1 oil and parocum pn,ducls, wea foinialdaliycla and all aubstane hst
"hazaatuus substance,M H.n.y011g waste," "humtdou materini" or"toXic subtuoc" orards af
hnport undcr any Iaw, inoluding but aol limited to, the umprehensivc Envlronnwntal Respunse,
Coinpensaljon, and Liability Act af 1980, as antended Uie Resource Conscivat(un and Recovety 1
1976, as amendcd the Federal WaterPullutlon Conlrol ALt, 85 aincnded; Ihe Clean ALrAct, 85 Sfl
the regulaUons promulgated pwuant to such laws (a "llazardoua Materiar). Nc, Hazardoua Mate
present usa resWt of the aUons or wnissioas of Sita, or, to ite' knowlcdgc, as a tesult of auy nal
thlrd party ur otherwlse, ih, un or wider any property, including iJe land and tho lmprovcments, gi
and surface watur thereu1 that Sile has at any thne uwned, opetatad, occupied or Ieascd.
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2.18 Brokers' and Findaa' Pees Third Partyl	 Site bus not iucurred, nor will licur,
dlrectly or Indii-ectty, any IJ&tbilky f'or brokeregu or fitiders' fees ar agents conunissionsor nny shnIar
charps In conneation with thla Agrccxnent ar any irannaction conteinpla*cd hemby othei-than as ti be
satisfied pursuant tu the tenns of Seotlon 5.8 hnreoi The Site DiscIosui Schedule sets forth Site'l current
rcaeonable esthnate ofall ThIItI Party Expenses (as defined rn Sectlon 51) expected 10 be invurredlby Site ''
connection whh the negutiatlon nd sffeatuation ofth. ternis and condItioa ef this Agrecmcnt ani the
ttunsactions eontetnplated liereby.

2.19	 mplcweeMnttata and flenufitPlans.

(a) DnflnflQ11j. WIth the exception uf the detinition ofHAffillateI s4 forth
Section 2. 19(a)(i) below (which defmitiun shall apply onLy to tli.is Sccliun 2.19). for purposes of
Agrcemnnt, the followiiig lernis shall have the meanlngs aet forth below:

(1)	 A1U" aball mean any other persun ur entity under conimon
Sile within the meaning otSectln 414(b), (c), (in) er (u) ef the Code and the re8ulatlons theieux

as amended
	 (li)	 "ER1S" altall èhean the mp1oyee Retirement htuume Security 	 of 1914,

wjth

(il) Sife.Emp1ovee PIan' shall refiir 10 any plan. prograni. policy, pmc
cOnUUvt, agreement or other atrangament ptuvidhig fi,r vwnpensation, scveranae, termlwitlon pay,
peri'onnance awnrds, etack or atuck-related awards, fthiga bcneflts or othc.r empluyve benefits ur
retlluMration afany kind, whtJier fonnal or Infbrnial, currently in effect orpreviously in effect, 1i
unfundnd and whether ur aol legaily bindhig, ihcluding without liniltation, eaolt wcmpIuycc beneflt
wtthlu the nleanjng of SUon 3(3) of RISA wblah is or bus becn malntainud, contrlbuted 10, ar rc
be conb1buted to, by Site or any AfThiate lbr the baneflt of any "Bmployec" (an deflned below), ani
to whioh Site or any AffiILate bus ur may havc aay materiel Iiablllty contingent ur uthciwiso;

'oeo or
3tan",
juirud 10
pUreusnt

2:OD&AWC1XcSISQL2Ua97In5
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(iv) "Employe& thalI mean wiy dlltrent fonner, or rethed mpIyee;
director çd Si* or any AfLIIia(e;

(v) "IES" huli mean th laternal Revenue Sorvice;

(vi) "Muitiean1oyeiN6" shall niean any "Pension Plan" (as defined
whith is "muliicmployer plan", us ciefined in Section 3(37) oFERISA; and

(vil) 'Pqi'ion P1& shalL rthr lo cach Site Eznplayec Plan whioh is
"empkyee pezisimt bneflt plan", witffln thc moaning of Scotion 3(2) ofE}USA.

(b) Sehedule. The Site DisIosurc Schadulo contajns an uccurate imd cumpl
each site Employea PIAii. Site does not now, nor has it ever, rnahitnined 1 cstabLlshcd, sponsored.
in, or coU Ibutud to, (1) any Pcnslon PIan ,4iich is subJsct to Part 3 ofStibtitle B of Titin 1 of ER]
TItIe TV oIERISA or Sectiun 4J ofthe Cid or (11) any pien wider Section 401(k) of tlie Code.
has Sit. confrlbuted to or been rcquestcd tu contrlbute to any Multlempbyer Plait

. ot

Iit uf•

no time

(c) flocllinenhi. Site has provided to DeltaPaint (1) conect and cornpleto copis ofall
ducurnants embudying each Site Einpioyaa Phin, including sutnmaly pIan descriptiona and iaoIudiig all
amendinents theitto and written interpretations thereof; and (11) all mutcrial wflttcn apccmcnt. anl cuntracts
relating to eneb SiteEmployee Pien. including, but not Iimited to, adezlnisthttlan sorvice ngreeme4s, group
arnloiLy oonfracts and group lnauiunoe c@nhauls.	

1
(d) &nolovee PIancompIisnce. Site has perforuted in alt materiel reapecte all

obligations raquired to be perforincd by it under, Is nut In default or violation of, and twa rio knowIdge of
any default ur violation by any other party of any Cumpnny Employee Plan, Site Employoc Plan, and cuch
Site Eniployee Pien has beeri eslabllshed and malntained in alt mnlerial respects itt accordance wM utUnrnis
wid in compllance wlth all applicable Itws, atetutes, orders, rules aød regulaiiuns, including but n4 limited to
ER.ISA ar (Ile Cude

(0)	 NoPost-Emp!oymnr ObIigajgn No Site Einployeo ?)an pwvidea, or h
liability to provide, Iifä inaurance, inedic.al or other cmployee bcneflts to eny Emptoyeo upon hia

cr terniivation ofeinployment for any reason, cccept as ntay be requlrvd by the Consali
Omnibus I3udget Reconciliation Ant of 1985 (COHRA") or any othsrappticable statute, and Site
teprcsented, promised or contructcd (whethcr in oral or writtcn fonti) to any Eniploycc (elther ind
to Emp!oyoes us agwup) that auch mpIoyee(s) would be provided with lifc Insuranae, nedical 0
employce welfare benefks upon theIr rctlr,ment ar tcrmlnation ofemployment, .ncept to the exto
by statute.

(1)	 COBRA Regulrements. Naithar Site nor any Affiliat. has, itt any maLerialrcapcc
violated any of the henitb cern conthwation requirements of COBRA or any almilar provisions of s@te law
app1Ica1Ie to lts einployees,

(g)	 Eftbct ofTtinsautioii.

(t)	 Tho executian ofthis Agrceanent and ibo oousumlnation ofthe
contemplated hereby will not (either altine or upon the ocuirence af any ndditional ur subsequ

1(52: ObMAtPcbOCs1SQL97J1s
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constltuto in evont udcr any Site Eiuployec PInn ar nust or loan that will ormay reuft bi cny
(whetber ofseveraiue pay orotherwlae). accekraüou 1 krivenaa o?Jndebtednesa sting, db
increase in benefits ar oblIgation to fiind benefita with respect to any Empiuyee.

(11) No paylncnt or benelit which will or may be rnade by Site or Del
any af their repctive almbites with Ipant 10 any Employcc will be characterlzed asan "excent
payment", within the nienning ef Sectk,n 280C3(b)(1) ofthe Code.

(h) Employmcnt Mnfter. Site (1) is itt compliance itt all material respecta wi
eppllvablc roreign, federal, atate and Iocal laws, ru1e atid tegulafions roapecting ompioyment em
practlee, tefln5 and condithns of employanent nnd wages and hours, itt each Cese, with respeot to
Einployeea; (11) has withheld alt amotints requIid by law or by agtecmant lo bc withheld ftom thi
aIarIes and other p3yInent 10 Employeea; (111) ia aoL Iiabbi for uny alTears ofwagea or any tucs

pebalty tbr fJ1ure 10 contply with any urthe ibregping and (iv) Is not Ilabia tbr any paymem to a
ether fund otto any governmental er admlnistrative authority, with reapeat to unamployinent corr
benefits, sooial securlty or other henefits or obligations for Employees (other than routine payma
made itt tjic numuti cvurso of buaines end con5istcnt wlth past practice).

Q) Lnr. No work stcppage ur labor atrikc againat SIte Is pending er, tothc
knowlédge ofSite,, thrcatened. Site is aoL involved itt ar, 10 thc knowledge of Site, ih,atened wit
dispute, grievance, or litigatioxi relathlg Lo laboi satety or discripnination malters involving any E
inoluding, without lhnitation, ohorgcs af unfhlr labor practices or dlscriminatlon coinplaints, whio
adversely detetinjncd, would, individually or itt thn aggregate, rosult In material liability to Site. 1
nor any oflts subsldlarles has engaged in any unfnir labor praeticcs within the meaning of the Nal
kelations Aut whlch wauld, individunily ur in the aggregate, dlreetly or indireetly tuult in a mate
to Site. Site ia not pzesently, nor has it bcen In tha past, a party 10, or bound by, any cc,Ilective bat
agreenient or unlon contract with respect Lo Employces and no colleetive bargainlng agrcement is
ncgofiatad by 5110.

romtor
araoliute

alt
yinent

w1y

trast ur

tobe

est
any labor
loyee,

Ither Site
nal Labor
d Ilability

2.20 .Represqntntlons Comnletn. Nune ef the rcpresentations or wmranties ntade by sit4 (as
modified by the Site Disolosure Shcdule), nor any writteri statement made in atiy sciledule or certiaate
fUniishad by SIte purauant 10 thls Agxeement, aontains nny unixiie stntement ufa matetial fact s or oltIib 10
state any materiel faatnecessary itt orderto mako thu statements contained herain er thetein, itt the light of
the chtwnstances tinder which made, not niisleadlng.

ARI'ICLE ilt
RE?RESENTATI0NS AND WARRANTIES OP PRINCIPAL. srr

Eaith of lhe Priiicipal 5110 Siockholdsrs hereby represenls and wartants 10 De1taPoint sul
exceptioes as are speoifiaaliy discloscd, with tefercnce to the approprlate seetlon number, itt the
Disolosure Saliedule providod 10 DekaPobit on the thite hereof (thc "Site Disc1osuiSheduI&').

3.1	 Stte Sthakhciidr iarec.

(a)	 Such Site Stockholder owns of tecord and besiefioially all sharos of Site
foith oppusitu such Site Stocicholde?s name undar SecUon 2.2 ofthe Site Discloauru Schedule; n

nwcDoc3s9lsAs	 -13-
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(b)	 Such She Stockholder has good and marketable title to such shares of
	

Stock free
and clear of all liens, cIaim, security interests, charges, options, or other encumbrances of any

3.2 Authority. Such SILS Stockholder has all requisite power and authority to enter in
Agreement (and any agleement referenced in Article V hereto to which such Site Stockholder is a
and to conawamate the Uwisactions contemplated hereby (and thereby) This Agreement, and an
referenced in Article V hereto to which such Site Stockholder Is a pasty to, have bean duly excoub
delivered by such Principal Site Stockholders, and constituts the legally valid and binding obligal
such Site Stockholder. The execution and delivery of this Agreement, and any agreement refbrenv
Article V hereto to winch such Site Stodtholder Is a part to, by such Site Stockholder does not, a
consummation of the transachons contemplated hereby and thereby wdl not, conflict with, or rem
violation of; or default under (with or without otJce or lapse of time, or both), or give rise to a
lenninatlon, cflcehIation, modification or acceleration of any obligation or loss of any benefit wid
such event, a'Sfl Coufl1ct) any mortgage. Indenture, lease, conlract or other agreement or instnii
permit, concession, franchise, license, judgment, order, decree, statute, law, ordinance, nile or regi
applicable to such Site Stockholder. No consent, waiver, approval, order orauthorizalion of, or re
declaration or filing with any Governmental Entity or any third party, Including a patty to any ago
with such Site Stockholder (so as not to trigger any Sit Conflict) is required by or with respect to
Stockholder In connection with the execution and delivery oflhis Agreement. and any agreement i
in Art lob V hereto t which such Site Stockholder isa party to, or the consummation of the trans
contemplated hereby or thereby, except for those consents that have been previously obtained and
on the Site Disclosure Schedule.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OP DELTAPOINT

DeftaPoint repre nts and warrants to Site, subject to such exceptions as are specifically d4closed,
with rcfbrcnce to the appropriate section number, In the DeltaPoint Disclosure Schedule provided t, Site on
the deta hereof (the 1)eJiaPolnt Disclosure Schedula"), as follows: 	 I

4.1	 OrganIzation. SInnd1n and Power. DeltaPoint is a corporation duly organized, v4dly

existing and as good standing under the laws of the State of Calilbrnla. DeltuPuint has the corpora' power
to own Its properties and to earty on Its businesses now being conducted and as proposed to be co4luctcd by

DukePoint. DultaPolut is duly qualified to do business and In good standing as a foreIgn corpuratin In each
jurisdiction in which the failure in be so qualified would have a Material Advmie Efibet 	 I

4.2 MghnriIx. DeltaPoint has all requisite corporate power and authority to enter into
Agreement and to consummate the transactions contemplated hereby. The execution and delivery
Agreement and the couisummation oFtlie transactions contemplated hereby have been duly authori
necessary corporate action on the part ufOehaPoint. TIii Agreement have been duty executed ani
by DeltaPohit and constitutes the valid anil binding obligation of DehePoirit, enfoiveable in accord
Its lemma The execution and detbveiy of this Agreement by DettaPoint does not, and the perfonna
PeltaPoint of Its obligations hereunder will not, conflict with (i) any provision of the Certificate 01
Incorporation or Bylaws of DeltaPoint or (ii) any mortgage, indenture, Lease, contract or other agri
or instrument, permit, concession, franchise, license, judgment, order, decree, statute, law, ordman
regulation applicable to DeltuPoint or it properties or asvts. except where such conflict would no

KS2:;OUMitWCVOCSSQLZ3ii7$Jt5 	 14
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MaterIal Advcrsø Eftcct. No consent, waiver, pprova1, ordcr or authorizatioti of, or rgistrat1on icclarat10
or tflin (iho lack ofwbich wouki havo a MatnaI Advrse Effcct) with any Oovernniental Entity 4r any
thlrd party s requ1kd by orwith respect to DeltaPuint in conncction wlth the axccution and deHvcy oftlüa
Agrccniont or tho pe formanco by DcltPoint of Iheir respcotivc abllgatlons barcunder, excupt tbr Ibose
obtainnd prior to the Acqulsitiun

4.3 SE Dntunients Dcllapoint Pinanclal Statenian. DeftaPolnt haa ftirn9ha4 ar xr
available to Sitn thie and couipkte caples of alt ruports o registration £tatemants filed by it with 1

Scunttcs and &cliange Commisaion (lh '") sinoc Decembur 19 1995, all In the fomi u fil
thc forooing baing collectivcLy re1m4 10 as the "SECJ)owmeuts') Aa of their reapective filin
SEC Doeuments complied in alt materini respects with thie requircments ofthe Svuritiee Act of 1
amended (the "Seountie Act") or thc Secur&tte Biwbange Act gf 1934, as ain:nded (tho uExehan
the caso nrny b; and none ofthe SEC Documents contained any untuu (atv1nent ofa material fa
omltcd to atate n niaterlal fact rcquired to be stated thcreln or necessary to mnke the statentents in
thcroin. in Iight vfth chcumstancea in whlch they were niade, not misleadlng, except to the e*tni
by a documnnt subsequently filed with tba SEC. The finanolal statemunt ofDelinPoint, Inoludinj
thereto. Included In the SEC Documant (the wflehappint Flnanclal Statament&') vomply an to for
materlal tespacts with apphcabla accounting rcquirwnents and with the pubI1had rulos and reguk
SEC wlth respect therezo, have heeii prepared hi accordance with GMP conalstatdly applied (e
bu indioetad hi the notes Ibereto ur, in th case of unsuditcd statementsj as peimitted by Fonn 10.1
$EC) and presunt fidrly the coiisolidated flnancial posftion ofDeltaPotut attha dates thcreof and 1
con5oIldated reu1ts cf its operationa and eash fiows for the perlods then cnded (subject s in the cn
iuwudited siaternents, to normal audit a4jusuncnts).

4.4 ?4o Matartal Advctae Changn. Since th. date oftho belance sheat inuludcd In Dul
inoat rccently filed fcport an Porm l0-K or I0-Q, DultaPotat h&i uonduuted 113 business In the urd
course and there bus nol oecuitcd (a) any matenal adverse change &n tho flnancial condltton, 1iu
ussets or businca of De!taPoint and 113 subsidiaries, laken as a whole, (b) any amendment or chan
Cvrtiflcaie of Incorpomtlon or l3ylaws af DettaPornt (ather than testa13nents orthe Cvdiflcate or
!ncorporotion which did notiequire stockholdei! approval), or (c) uny damage to, destructlon or
assets of DeltaPoint, (wlwther arnot covered by insulence) that materially and adversely aftects t
condlLio.n or bushies of DehaPolnt and 113 subaldiaries, takon as a wbole.

IfaII cif
datea, thu

LAct°), as
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thc notea
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taa may
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financial

4.5	 Litigation, There Is no actiwi, sult, procaeding clalm, arbiliation or lovestigatiori endmg
or as to whlch DeliaPolnt has recelved any riotice ofassettion againot DallnPoint, which hi any mal}ner
challenps ut sueka to prevcnt, enjoin, alter or nintertally delay any of tho transactions contnpIateI by thia
Agrcenient or, ifadvereIy ddermlned. is ieasunably likety to hav© a materlal adverse effect on thlfinanci
condltion or busineas al' DeltaPolnt usa whole.

4.6	 firokers and yinders' Fees. DeItPint has not lncurred, now will indur, directly °l
indireetly. any liabillty t'or brokerage orfinders' feas or agents' coinmissian ar any shnilar chargesIIn
connnction wlth thts Agreement or anytransaction conteniplated bereby othcr thun 5010 be sntiafle4 pursuant
tothe tenns ofStion 5.8 hereof.

4.1	 Senuritien Law Compliice: Iue Issuuncc. Thc issuanca of tlw shares oFDeltnPoi4t
Comntun Stock pursuant to thla Agreement are transactiona e,cmpt froni the rcglsvatlon provisiunj under
thc Securities Act uf 1933, as aniondcd, und applicabla hite scourlthis laws. Upon lssuance of the 4harvs of

5112:ODMMPOOcSISQLZOSS7OItS 	 45
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DeltaPukit Conunon Stock to bo isued heTcunder in wcordance with thc teuns o(thls Agrcenion4 suth
shaiv haI1 b duly authorzd, vaHdly issued, fuIIy paid and ncn-asessabIe by DdtaPobit and n4 subject to
prnemptivo rihti cteated by statuI, Deltapaines Artloks of tnvorporation or Bytaws or any agre4nnt t*
whlch DeltaPoint isa party r by which It k bound.

ARTICLE V
COVENANTS

5.1 xpenses. AII fcog and expøttsas inurind in connection with th. A quiiUon. Ir
witiiout limftntlon, all legaJ1 acountwg, finnncinl advisory, consulting and all other feas and ex
ihird parttea ("ThIrd Party Eipanscs") mcurred b DcltaPoint or Site (but not its stoekboldars) o
to ba satiflcd pwuant to the teima ofScGIlon 5 8 Iiaof shall heth obligauon ofDeltaPornt,
hovr, that DeItiPuint haII not be responslble for reasonable Third Party Expenscs for &ctual
and evpenses of Site exceadlng $[O to 4O,UUO]. The Prinoipal SiIn Stoulchotders shall be cspun:
raM wlth respect to their telative ownarship of Sito capitul alock immedlatety ptIortó lhe Acqui
other Third Party Expenses.

s ef
thnnas

d time
for, pxu
1u11

5.2	 Woncompethicin Anreenicnts. Concurrant witb the execution and dclivciy ofthis
Agrccment, Dclta?oint and aauh of Ron Sauer, Shawn Cnnnon and Anil Peres-Da-Silva are onterIig mb a
Noncoinpctiiion Agreeanent substontially in thc form ofExhib!t ç hereto.

5.3	 1aistration Righta Areemenf. Cwicurrent with the exenution and de1hery ofth4
Agreement, DeltaPaint, Allnn Kiplun fnvostmeni J,n Sauors, Shawn Cannon, Anil Perca-Da-SiI1'a end
each oflhose utlwr persona or ontitics who er whlch were preferred stackhoIder ofSlte immedlat4ly prior bo
the Acquiaition shall euter luto a Rcgistrutign Rights Agiainwit substantially in the fiinti ufxMb t D
hereto.

5.4 FmpIavmetzt of Site Imy1oyee. Ccncurrent with thu exesuhion ond dcIivcy oft
Agreement, DeItaPolnt agrees to enter lnto einployinent agreemcnts with Ro Sauers, Sbawn Cann
Anil Peres-Da-Silva (the Enip1oyeea4) oit tertne muwally sadsfactoiy to such Employees and Dat
Such employuient sglvamcnts shall providn that DeltaPojnt will provkie office space located In or
RaIcigb North Catulina for such Einpluyees Ihat remaln in S1tcs or DekaPolut's cznploy and tbnd
operations h such loostion sufflclently to permitthe cmployinent of such eniployecs thut rainain 1
DehaPolnt's entploy untfl the Iaterof(i) the firat anniverssiy ofthlz Agreement or (11) thndatc occ
three montha after DeltaPolnt gtvos written nuties to auch Employeea of its intent lo re-Iocato the p
their einptoyineut.

5.5 Appointment to DeltnPpint Doard. Coiiurrcnt witli the exoculmon niid dcltvery of 1
Agruoment, Stophen Mendet is baing appointcd to serve as amemberofthe I3oard ofDircctors of 1
unlil his successor is elected and qualttied.

Point.
bont
ità
Sita'aoi-
rring

aceof

1l

Open lssue. propcised by Site to be $401U00.
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5.6	 E.

other oustotner that is: (1) payin8 a Iicense fbe or purchase price thexcfor, (11) not azi alpha or beta
cvaluation ciustwuer otsuch product and (111) uat apurchascr uf the piduot thiou1i sales over thc
froin DaitaPolut's web site. Por lhc purpose uFttns Section 5.6, tha iaItn net iuvcnucs" shall ine
cush receipt. Icss taaos, dutis, oxcIse, athor govenunenlal charges and fèea uruny kind, rcflrnds,
returjtj.

respecth'e twmbcr ofharcs of DeltaPointCominon Stock tecevcd by thu I4olders pw5uant to thi

commerv,al shtpment cfSiteSwoepe 2 by DeltaPaint er its ugwits ur customcrs to any rstad disir

DltaPojnt Conirnun Stoak purtIant to thIs Agrecmnt (tha MHoidci) aggrcgat royaft[es cncuIi

sotd. hcensccl, subhceiid or dlsfributad by DeltaP gmt, Sftc OT any ofthejr related or affihated ji
uiiaffillnted tlurd paihs. Such royaltic, lmH he pald to thc Holders pro ratn hi accotdancQ with 1

delined befow) oF$IteSweejmr 2 ty DeltiiPolnt or Site, itor SIW wIII pay to thc wlic, reaelvo shi

rate of5% of uet revanugs, Wwty) rccelvcd by DeltsPont for unhs of SkeSweper 2 or 5UCCSø

Agrecincnt. Por pwpuso of this Scction 56. the twm "Fut Customer Shipmsnt" shall moan tha 1

(a) fl&tnPnlnt agmes that fi,r th fIrst 12 months afLer Pirg Custumcr Shipni

edntthe

itles to

iUtor or
ite
Lnternet or
i actuni

5

ivducts

111

redft and

ea or

(b) Within forty-tive (4) days after the end of aacb fiseal quartur during tho 1 vetve
inonths afterthe PirgtCustomer Shlpment of SiteSweepsr2, DeItPoint ur 5110 wiII provide eachc 'the
11olders with a stat.omcnt of net revenuez and Thc royalties due 10 Ihe Holders calculated at a rate o 5%of
such net rv'lenues, ifany, rcicived by DeltaPoint for unhs ot'SileSweeper 2 orsucocssor produit5 old,
Jloensed, sublicensed or diatributed by DeltnPoint Slteor uiiy of their rclated or afflliated entities 1

unaftiliated tliwd parties, during tho first ar after Fitst Customer Shipincnt of SkcSwccper 2 
(Ilit 1(nva1tr

tatemen.t"). In coiijnnclion wlth eny suck Royalty Statement, DoltaPuhit or Site will pay such eai iltolder
the roynities detennined to be due usa result ef such seles In esab or chectc by wir. tmnsfhr. The 1 olders
shall havo the rlght, at their costs to havc an indcpcndent auditorutthc Hok1er' cho(ce perfonn an Luditof
the boolcs and finauojal records af DeltaPoint, Site orany of theirrelated or afllllatjed antiticsto ve 	 the
accurany and completcness ofpayments puranant to this Secrion 5.6 on reasonabis notios to DeItel
duting DeLtaPuint's busiiiess hows at the expense ofthe Hotders, nr.dde4 that such audit sliiilI uc wnot
Jater than 100 days foliowing the end ofthe firet anniversary of the dale of FlrsL Customer Sliipme of
Sftesweeper 2. Ifsucli nudit determines thai there has bccn an underpayment to thc Holders, Delti 'olnt shall
remit such amount pro-rata to Ihe Holdsrs and ifsuch amount is greater than 1 u% ofthe myaltics
paid, thee DeltsPolnt shall rthnbuiothe Iloiders for the reasonabia cost orthe audit.

(c)	 Thc payments inade under thia Section 5.610 Ron Sauers, Shawn Cannon 4nd Anit
Peres.Da-Sjlva are bning made in satIsiction of nertsin salery aniowits owedt.o such pursons and 4haII ),e
subject 10 and conditionod upon ptopar withholding el' taxes for suoh paymonts, whlch withbuldln* shall be
(1) paid by such reapectivo persone t Site andfor DcltaPojnt or (ii) deducted fruiu other amounts 110 be paid 10
such ruspectivc persuns by Site andlar DaItaPolnt.

5.7 Øftig and iPector. Effective upon the slgning and delivory 0! tIils ofth;
umcers and diicWrs o!Site, pursuazit to resiguatiwis and appohitnicnts uccompllshed by Site
effecllve upon such dma, shall be identical to ths otT1cei and dircctors ofDeltaPohitthen in o

5.8 CwtniqPe Upon tho sigaing and dollveay ofthi ofthe Agtvemcnt and in hill sLitlsthction
ofany flnckt's fees, flnunchd adviwy Ibes er other Thes due [0 Altan Kaplan Investments In conne4tion with
hhe transactioni vuntemplated by this Agreewent, DoltuPoint shall, subjcct 10 AlIan Knpliui lnvct1ents

IC.S% n QutJ	 -17-
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executlng and dcliverkig to DcIthPo;nt a rekase iji tIw form ofi3xhibit E hreo, issue to AIlan
•	 nvasttncnts 33,250 hte tif DsftPoint Common Stuck,

5.9	 aymcnt oShuies. Upon the slgnng and dcHveiy ofths ofthe Agrewnant ai
satrsfaction af cnrtain salaiy atnountz owed to Ron Saucr. Sliawn Cannan and Anil Pers-Da-$i
DkaPoint sha.1I iasue to Ro Sauers, Sliawn Cannon and Anil Percs-Da-Silva 1 	 _____

1' shares, respectivciy, afflcltaPobt Common Siock, subject to and condittoned upon
wLthhoIdh oftaxes for such payniems, which whhholdlngs sliall be (1) pald by such reapectivo
Site and/ar DcItaPoint or (1!) doducted from otltcr w1wunt to b pald to atich respective persoos
snd/or DftnPoiig.

ARTICLE VI
SURVWAL 01? REPRE$ENTATIQNS ANIJ WARRAJflus;

INDEMNIJICAflOr4

6.1 Sunriva of RepTcslIalinns snd Warrnnflas; fndemniflca All ofthe ipteseiii
wairanlios in this Agreotnent sitall survk'e the Acquisition and contitiun wttil 5:00 p.m.. Californis
tha dam wIich is one year fi1Iowing the date ofthis Agranmcnt. Th Principal Site StockboIdr,
seveinlly, ngree to indamniti and iold Iinrmics each of DnitaPoint, Site and their affiliates for in
1osas1 Iiabillties, dainages, deficicncka, costs wid expcnses, including reasonabin ationisys' fnes
ezpeilses, and cxpenses cf invcstigation and dthnse (heFcinafler individuaily a 0LQ1 and coI1cc
1scs) incuncd by DeltaPoint, Site, their offTccrs, directors, or affilintes directly or indirectly

ycar oflbc date ofthi Agreemeiit san result of(A) any hrnccuracy orbrcach ofa reprosontation o
ofSito an r p cipal SJta Stockholdcts ontalned bcrein, (8) any f11ure by Site or Princlpal Sia
Stgckholders to perfortn orcomply with uny covenant contained hvrein or (C) any failure ufa Stoc
Sfte to sotar into thls Agraa gnent as a Principal Site Srockholderor an other Site Stockholder; prov
that the indnnmutication obligation ofeacb Sito Stockholder vuder this Section 6.1 shall be liinited
total ccnsidcration receivcd by su;h pwty pursusnt t this Agreement lfsuch Site Stockholdez's wi
conduct orfraud did Hot cauge the presence ofsuch toases; provided (11) thal:PrincipaL Site Stockli
shall have no indemnificatjcrn obligatigns undarthis Soction 6.1 urnil the aggregate Lose exceed
at WhICII time ?thiclpal Site Stockholders shaft Indemnify for ell Loases subject only to thn limitati
imposed by pruviuon (1) above. As deflned above, LQU" and Losses" shall tc1ude the amount
bonefit actusily received by the indeninlfied party as a rnsult ofsuch Loases, after taking ititaccoi
000sequencu of anyr Iatadindcinnfficatonpayrnentm underthlsArticleVl In relation to sut
lfsueh beucfits bavo not yct ben actunily mculvod atthe time far die payment ofindeznnjficaijon
then thc relaind .tossss sIiaII Iwt exolude sudi beneflt but such benafit when receved, shall be ref
thv 1ndemnil'1ng party.

62 DeltaPdnt'a Knowfedp offlicaches. DcltaFolntshall not be bnrted froni reccivi
i*demniflcatlgu under this Article VI becaure it had kuowlcdge, prlor to the date ofthis Agreeute
other time, ofa brcach ofreptacntation. wnnwity orcovenant ofSiln ora Site Stockholder.
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Tho blnnks nppearing in 5.9 atiall tutal 153503.
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L4 :c L6-1nr-I

6.3 MatrIa1!t. For the purposei ofdeterniinhi th5 amount ofLosses under thb Art
represenuitiona and waJTantjes ofSjtu or a Site Stockholder oontaincd hcroln or iii any iflsIru1nHt,
or agrcamcnt conten&plaled hereby ahail he dccnw4 10 be without any matcdality or material adve
excepUons or quaIiflcatLon or any slrnilar exceptiona or quailf.cation3 that may b. present in such
eprenanUatiolts and warranties.

6.4	 T'4o R htofConrbflton. Thc Prinaipal S$te Stuoklwlders shall have no rlght af
coptrihutio 'gainst Site for wiy tusscs.

6.5 Tiird-Party Clainis. bi the event DoRaPaint b.comas aware ofa thbd-party olali
DeltaPolnt believes inay reault 111 Loasea, DoltaPolat shail nottf' Ihc Piincipal Ske Stockholders i
olaim, and the Principal Site Stockhotdora shall be cnitt1ed at thelr oxpanao to participatu rn any
such clnhn. DeltaPohn shall have dia right In lIs oIe discrcdon, usiii teasonable busirrnssjudn
settle any suvh claiin; provlded, however, thatxccpt with the oneni oftho Princlpal Site Stock
amouiit ofthe setticmcnt of any such Iaim wlth third-party claimants shati nut be deterniinative
aniount of any clatm underthis Article VI. In thc event that thc Prineipal Site SiockhoLde& bave
10 any such setticment, the Principal Site Stockholdera ha1I have no pawcror authorityto obJcct
provlsion af thia Agrcement to the amount of any claim by DeltaPaint uuderthis Article VI with
such sefflement to tho exient tliat such amount is conjstcnt wtth the terms ofsuch settlement.

6.6 ndemnfflcaUoi ofPrinclpal Site StoakhoIdcj. DeltiiPolnt agrees to indemniti as
harmlcss thc stgckhodurs ol Site (incIudjn the Principal SLte Stockholders) for any Losses incurr
dkectly ur indirectly withhi one year of the date 01 this Agreement as a result of(A) any inaccurac
breach ofa ieprescntatlon or wanunty of DettaPoint contanicd horoin ur in aijy instrument, doouini
agreement contemplatud hereby ar (B) any failurs by DeltaPolnt to perfbnn ar comply wlth any cc
contained heieln, ptovided (1) lhat lho Indemniticatton obligatiun of DeltaPoini undvr thls Section
be IRafted to the total considoration, itt fhc h,mi of cush end s1iare ofDeltaPoint Comrnou Stack,
stuckbuldera of Site aro cntItJed to pursuant to Saation 11 ofthis Agreement ifwillM misoondunt
by DeltaPolot did not cause tba presence ofLusse and (11) that DeItaPoint shall have no indoinnlii
obligatiquis under this Settk,n 6.6 untll dte aggrogain toases exceed 525,000, at which time 1)c1ta
indernniIr fur all Loases subjact only 10 the Iiinitation imposed by pravision (i) above.

6.7 ite Slockholder Raprqanlativa. Steven Plngvrhood (the Site SharehaIdetRvpuj
is herIiy irrevuaably appointed as agent oftha Site Shnroholders to make all dctcrminatlons and dt
undsr or rcIgtin 10 th,s Aiticle VI fitat wouki otherwlse be mado by the Site Shareholders 011 their
bchatf Tho Situ Sharebotder Representativc shall have ftuIt aatlwrity to take alt netione onbebalfc
Shareholders wlth respect to any Indamnifiaaliun claims by ur againat thezn pursuant 10 this Atticic
Includlng, but nut Iimited to, eny ar.tiufls relating 10 sefflement discussion, ncgotiationa or agraomei
foregoing shall bo deemed a titil and irrevocable power 01 attoniey couplcd with an interest.

1(52; 0DMAOCbOCsuQUJB97tIt,
	 -19-

&Od Tb UI
	

YlJ OJ	 . 9 i- HISS NQS7IPI	 6T I

INT_EGG_000049

Case5:08-cv-03172-RMW   Document127-12    Filed07/24/09   Page69 of 76



r
and suah
the state

Case 2:07-cv-0051 1-CE Document 118-18 	 Filed 12/15/2008 Page 20 of 26

E ; 	 L6.vr-91

A1(TtCLE Vfl
GENEIiAL PROVISWN8

7.1	 An'endnint	 This Acment may b incndcd bytho padies hcrcto ot 4y tlmo by
ozcut1un of an instruinenL In writrng signed on behalfofeach ofthe pattlea hereto. Any agracme4t an the
part ofapatty hcrcto tcany aucb cxtnnsion or wncr haII be 'mIid only ifset *rth In an iiistrwn4t in
wrftlng signcd ot bthalf of such part'.

7,2	 1ntcrpriiathn, The wurda "inc1ude, 9ncludes" and "inoluding" whc used hetvhy
daemcd in ecch to be followed by tbe words "without limitation." The tabia of contents and I
untaIncd in this Agreement are for tetbrence purpoe wilyand shall not aflbct in any way the me

ftitorpretation ofthis AgreanienL

7.3 Counterpad. This Agtanment may be ccecuted In ona ot moi coiintcrpans, all
shall bo considered one and the same ucmeat and shall bcconic sflèctive when ane vr inoro oc
have bean signed by cah of the pasties and dalivred lo tim other party, itbeing underslood that
nacd not sign tha same nouuterpart.

1.4 EntheAgteempt Assignment. ThIs A8reement, the ScheduJcs and Exhibits herc
dacurncts and instrwnen$s and othur agreenwnts among the parties hcivto refcrcnced berain: (a)
the ehhir agreemeiit wnon th. partie.s wilh spect to the subJcct mattar hervofand supersede all i
agreemcnts and widarstandinga, both writtn and ocal, stnong the partics with rezpcct to the subjec
bcreof (b) are nc,t intendcd to conlbr upon any othcr person any rights or ruznethes hezewider, and
not bo asslgnad by uperation af' mw or otherwise except as otherwise specifically provided. oxept
DeliaPoint and Site may assign their reapeative rlghts and deicgate thcir reapective obligations her
their reapective affihiats.

thallbe
adhigs
oingor

which
tarparts
parties

,andtbe
,nsfttute
rior
mauer
v) shati
hat
rndertu

7.5	 Severabitity. In the evantthat any provi8loll uf this Agrecntent or thc application ttereof
becameaor Is declared byn coutt ofcompetentjurisdictlon to be ilkgal, void or unenforceable, thj
remairtdc of thls Agreenient will conlinue in tufl firce and effcct, and the application ofsuch provaIon to
otherperons ar clrcumstancas will be lntcrpreted so as reasonably to ebet thc iti1nL fthc partie4 heretv.
Tha parties further agree to replace such void or unetiforecable piovlsion of thls Arcemerit with n }'nIId and
en[orceabte pruvlslon thai wiJI nchieve, to the extent pussible, She ecanumio, buskic and other pu4posea oi'
suclt void nt uflenforceab!e pro'ision.

74 Other Renledins. except as otharwisc provided herein, any and alt tesnedics he
conferred upon a party will be dccnicd cwnukllve with und aoL exciusive of anyother remedy i
liereby, er by law or equity upon such party, and the cxerclse by a party of any eec remedy will
tha excrclso of any other remedy.

1
7.7 Govemrng Law; Pcrui. This Agreement shall be governcd by and canstrued In

with tha laws ofthe State ofCalifornia, regardless ofthe Iiiws that might otherwise govern under
princlplea ofcont'Ikts of laws thczeof. Each oftlia pwtles hereto agrees that process mity be servi
thcm in any Inanner authurized by lhe laws ofthe State ofCalifomia for such petons and waives
civenants not to assert or picad aiy objeotlon which lhey might otlierwisa have to suchjurisdictk
pruccss, The paities expvessly stipulate that any litigation under this Agrecinent shall be bi-oiight

KS2ODMAWcUQc5squug978Itc	 -20-
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ii	 L6i!t!1

cqurts ofthe County cif Sania Ctara, CaIWorni and in the Unlied States Dlstrict Couit fr thc N
Diatrict ofCalifornia. The partiea agree to submttø thejuridictiuu and venue ofthoae courls,

7.8	 IIe% ofCcinstructlon. The pattiea haiatu agrea that they have ban represcntad b counael
dwiug the negotiation and cxecution fthia Arainnt aad, tharafura, waive tha app!rnatiun ofwi mw,
ragulaton, holding ar rute of oon3truction proiding ihat ambiguidcs in an agreenlent ar ather doc4ment will
be unstrucd aSaln5t tha past r diafting auch agremcnt ur docunienL

7.9	 Spiflc Pcrtbmiance. The partia' hcrcto agree that irrcparable dantnge wuuld c
	

lathe
cvcnt tiwi any oftho provisions ofthia Agrucmeut wcre nøt parfornied in accordunce w1h thcir 8

tcrma or were udierwise breached It Is accurdlngly ugreed thnt tlie partteB ahall be anthtad to an
ar lnjunctlons to prevent braacbc8 ofthia Aremcntand to vnfurcc apcclfically tha tcrms and pr

	

hercof in any court of the Unitcd Stnte or any state havingjurisdLction. this belng in additLon to	 ather
remedy to which Ihay are entittod af Iaw or In equity.

7.10 Furthcr Assuranea. If, at any tline after the Mquisition, any sucb fiirther atlon
ar deairable to cany ontthe purposea ef thls Agrecment, the paities hareto will take alt auch Iaw
nCOCSSaIy action.

7.11 iverofJurr TrInl. EACH OP THE PARTLES IKRETO EXPRESStX WAW
IUOHT TO A TRIAL BY A JURY IN ANY ACIION OR PROCLEDTNO RELATED 10 OR T(
ENFOECE OR DEFEND ANY mucnrr, POWER O1( REMEDY UNDERI IN RI3SPECT OF, RE]
OR CONTEMPLATED BY mis AUREEMENT OR ANY AMENDMENT, SUPP1MENT,
AOIII3HMENT INSTRUMENT OR DOCUMENT DELlVERED 114 CONNECTION HEREWIT
ThEREWITH Oft ARISINO FROM ANY RELATIONSHIP BXISTINQ IN CONNECTJON Wt
AIUSING our o mis AGREEMI3NT, AND AGREES 1IIAT ANY SIJCH ACTION SHALL.
RESOLVED DPORE A COUftT AND NOT A JURY.

7.12 No ThIrd-Party fleneficiaries, This Agreement sh*l1 not confcr uny rinjits er r
nay pe1au or witity other than (he partks hereto and thelr resptive successors and perinitted
than aa aet fotth in AiicIe VI hereof.

7.13 Notices. Any arid alt notices porn*itted or requlrcd to be givan under thfs Agreeme
in writing. Noticcs will be decincd given (i) wlian personnlly received er whcn scnt by iacsicnile
franainiasion (to thc receiving party's facslmila nwnber), (11) on the flrst buslnes day afler having 1
by coznmeruiat overnight couñcr wlth wrkten verficailon otreceipt, or (ili) on thc third businese d
havinR bean sent by regustcred or certified mail froin a location onthe IJnited States mainland, retu
requested, postage prepald, whlchever occura fuat, at the address set fotth below or at any new add
notkc ofwhlch will have bean given in accordanae wbh this Section:

DeltEPaint, tnc,
22 Lower Rasda1e Drlve
Montatey, CA 93940
Attu: JeWrey F. Ait

d ToaH
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Withcicopy tø:	 WIIson Sutsin1 Ooodrich & Rosat$
650 Page MiU Road
I'alo Alto Califbnda 94304-1050
Attn: JefTre3' D. Sapei, Esq.

Lfto a 5Ite Stovkholder1 at suoh Site Stoakbolde?s addtcss set forth onthe ignaIure page oftrns
bcneaih such Sitc Stockholdee name ur at such othcraddress provided to DeltaPoint hy such Si
Stuckholder.

7,i4 1dpntCuLrnc.

(a) The Site Shareholders bave had tha opportunity to b eprescntad hy coirn el
chousing in the iiegotiation and execution ofthis Agreament and have not relieri upern counsel fur In
GenarI Counsel Associates LLP and Dorsey & Whitney, or couusel for DeltaPoint, Wilson Sonal ua
Uoodrkh & safl, P.C., with repcat to any mattcr relating hevto.

(b) Sile has been reptesented by Genemi Counsei Associates IJLP and Durse &
Wbitney in the ncgotlation end cxecution ofthis Agreement and has not reliedon any other legal ui
with rOspect to any matier rekiting thereto. L)eltaPolnf has boon representcd by Wilson Sonsini 0 d
Rosaft, P.C., in the negotietion anci execution uf (his Agreement and has not re[icd on aiiy other le
with respect to any matter relating thereto.

1'
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1N WITNPMS WRIIIEOP, cItaPoJnt, Site ind Princlpal Sbe SIoakhoIdcN have cgucd thJs
t bo signed (by thcr duly authoricd rcspectLve oftioers, applicable), ilil ns of the date firat wiItcn

DELTAPaINT, INC.i

13y__
Name:	 -	 Nainc_____________________________
Title:___________________________________ 	 Titte ________________________________

Fur th putpues vf MLcfc 1, Vi wid Vil of thu Arcenicnt anI:
pmNcn'AL SITE STOCKIIOLDEflS:

SLF Pnrtiwrs 11, LP:

By:_______________________

Title _________________________
Address:_____________________

SLP Pamiers 111, LP.:

Name______________________________
ritis:______________
Addrss_

JO Pmtncrship Ltd.;

By
Nanie:	 --
Titia:__________________________
Addzes:_______________________

Chiysalis Ventures Lhnhed PQrtncrship:

Nwne

Addreas	 -

-23-
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Win4r.!( Partnra:

By ___________________________

Titb:_______________________

Icr the purp, oArticIes 1 and Vil oft Agrecnent only:
OTEt SIT)i CXKOLftflR:

Matthew Adier
Mdrcss_ -

Bcnjiimin B. Bzodey M.D.
Addrcs:...

Darrell J. Cnnrn,n -
Mdrew_

SHIfie Vwi tyke DoOolla
Md

Richard beOçfla
Addrcss:

ICS2 QgOCSQL2t,891l1*	 -24-
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[dc L6-

nielBggr	
ZoZ7 W. t:Iu6 L/J

kI#v b liA) lv

Oordon Linlc
Addcss:

Tndd Scltafer
Mdrcss.

WS [nvstnrnnt Company

I3y•
Ninc	 -
Titic(ifapplicabk;)________________
Addrest_________________________
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Site Certthcate oflucorporation
Skc Bykw
Form ofNon-Compete Agieinent
Fumi ufRgistration Rights AgtemenL
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