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Plaintiff Software Rights Archive, LLC ("SRA") files this Sur-Response to Defendants'

Motion to Dismiss.

1.	 INTRODUCTION

The dispositive question regarding standing in this case is this: Did Daniel Egger acquire

the patents-in-suit? The answer, as a matter oflaw, is yes:

• As a matter of law, Egger acquired the patents in September 1998, when he executed
a Bill of Sale and Assignment with Site Technologies, Inc. ("Site Tech").

• The Northern District of California Bankruptcy Court has already so found over
eight years ago, and questions relating to a confirmed bankruptcy plan are barred
from reconsideration by the doctrine of res judicata.

• Every party with personal knowledge agrees that Egger acquired the patents from
Site Tech in September 1998.

• Daniel Egger: "1 signed [the Bill of Sale and Assignment], Jeff {Ait] signed it,
1 paid him the money, 1 bought the patents. . . ." (Ex. 1, at 45.)

Jeffrey Ait: "On September 16, 1998, Site Tech sold and assigned, among
other things, U.S. Patent No. 5,544,352, and related applications and future
patents . . . to Daniel Egger." (Ex. 2, ¶ 5.) "At the time of the execution of
the 1998 Bill of Sale and Assignment that assigned the Patents to Daniel
Egger, 1 was the CEO of both Site Tech and Site/Tech and was fully
authorized by both companies to assign the Patents to Daniel Egger." (Ex. 2,
¶ 6.) Furthermore, "After the July 11, 1997 acquisition, Site/Tech lacked any
substantial independent operation or business from that of Site Tech. It did
not design, produce, market, or sell anything, and it had no significant
independent costs or revenues." (Ex. 2, ¶ 2.) "[T]hat's what 1 would classify
as a shell." (Ex. 3, at 108.)

Site Tech: "On September 30, 1998 . . . [Site Techj consummated the sale of
its V-Search technology and related patents... . The Company sold the assets
relating to V-Search in cash to Daniel [Egger]. The Company received a cash
payment of$100,000." (Ex. 4.)

Site/Tech: "After the sale, neither Site Tech entity carried the Patents on their
books and both recognized the validity of the 1998 Bill of Sale and
Assignment. . . . Site/Tech. . . ratified the 1998 Bill of Sale and Assignment
and Site Tech' s authority and right to transfer the patents in those documents
on behalfofall Site Tech entities a long time ago." (Ex. 2, ¶ 6.)

• As a matter of law, Egger acquired the patents at the latest in December 2000. Under
the after-acquired title doctrine, if an assignor assigns property to an assignee without
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having title and thereafter acquires title to the property, the property vests in the
assignee at the mornent that the assignor acquires title. Here, it is undisputed that Site
Tech assigned the patents to Egger in September 1998 and that Site Tech at the latest
acquired title to the patents in December 2000.

This issue is ripe for definitive resolution. This Court should find as a matter of law that

Egger acquired the patents, SRA owns the patents, and SRA has standing to bring this case.

11. ARGUMENT AND AUTHORITIES

A.	 As a Matter of Law, Egger Acquired the Patents in September 1998, When
He Executed a Bill of Sale and Assigrnnent with Site Tech.

1. The Northern District of California Bankruptcy Court has already
found that Egger acquired the patents from Site Tech in September
1998, and reconsideration of this finding is barred by res judicata.

a.	 Under the doctrine of res judicata, it is settled as a matter of
law that Egger acquired the patents in September 1998.

The law is well-settled: "Once a bankruptcy plan is confirmed, it is binding on all parties

and all questions that could have been raised pertaining to the plan are entitled to res judicata

effect." Trulis v. Barton, 107 F.3d 685, 691 (9th Cir. 1995).' Likewise, statements in the

debtor's schedules are conclusively binding on the debtor. Superior Crewboats, Inc. v. Primary

P & 1 Underwriters, 374 F.3d 330, 334 (5th Cir. 2004) (reversing lower eourt's refusal to bar

debtor's claim because debtor failed to list claim as asset on its bankruptey sehedules).2

1 See also In the Matter ofHowe, 913 F.2d 1138, 1147 (5th Cir. 1990); In re Int'lNutronics, Inc., 28 F.3d

965, 969 (9th Cir. 1994); Taily v. Fox Film Corp., 88 F.2d 212, 223 (9th Cir. 1937) (barring relitigation of
whether a pre-petition transaction violated securities law because the prior transaction was recognized by
the Trustee and set forth in the bankruptcy petition); In re Pardee, 193 F.3d 1083, 1085 (9th Cir. 1999)
("Great Lakes' failure to objeot to the plan or to appeal the confirmation order constitutes a waiver of its
right to collaterally attack the confirmed plan postconfirmation on the basis that the plan contains a
provision contrary to [ law] . " (internal quotation marks omitted)); In re Chattanooga Wholesale Antiques,

Inc., 930 F.2d 458 (6th Cir. 1991) (holding that although bank was incorrectly treated as secured ereditor
under confirmed bankruptey plan, payments made to bank were authorized under bankruptcy plan and
were not avoidable).
2 See also Coastal Plains, Inc. v. Mims, 179 F.3d 197, 205 (Sth Cir. 1999); Roberts v. Roberts, 241 Fed.
Appx. 420, 421-22 (9th Cir. 2007) (barring debtor from asserting that ereditor lacked standing because
debtor listed creditor in its schedules); Stroh v. Grant, 34 Fed. Appx. 562, 565 (9th Cir. 2002) (barring
debtor from asserting that it owned an interest in a partnership after failing to list the partnership interest
in its schedules); Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 783-84 (9th Cir. 2001) (barring
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Here, Defendants' entire standing challenge may be rejected as a matter of law based 011

this undisputed fact: Site Tech's bankruptcy fihings repeatedly and explicitly represented to the

bankruptcy court, to creditors, and to interested parties that neither it nor Site/Tech possessed any

interest in the patents, but that Site Tech had transferred the patents to Egger in September 1998.

In its court-approved First Amended Disclosure Statement, Site Tech wrote, "In September

1998, the Company also sold its V-Search technology and related patents." (Ex. 5, § 5.5; Ex. 6,

at 2.) Again, in its Statement of Financial Affairs, it listed under penalty of perjury:

10. Other an,iers

None a. Liet all other property, other than property transferred In the ordinary course 01 buslness 01
financial aftalrs of the debtor, transferred aitFier absolutely 01 as securlty within orlé year Immedjately
precedlng the camniancement af this case. (Married debtors filing under chapter 12 01 chapter 13 must
Include transfers by ffltber or both spouses wFiether or not a Joint petition Is flled, unIass the spouses are
separated and a joint petition is not fUed.)

DATE

12/28/98 $150,000
1/29/99 $ 50,000

NAME AND ADDRESS OF TRANSFEREE,
RELATIONSHIP 10 DEBTOR

Savoir Technology Group, Inc.
254 Hacienda Avenue
Campbel]., CA 95008

DESCRIBE PROPERTY
TRANSFERRED

AND VALUE RECEIVED

Security interest in all assets

Daniel Egger

2027 W. Club Blvd.
Durhani, NC 27705	 9/15/98 $BO,000 V-Search Technology
- - -	 _____ .- -

(Ex. 7.) This is a verified statement that Egger acquired the patents before the bankruptcy and

that the patents had belonged to Site Tech, not Site/Tech. Finaily, in its Schedules, Site Tech

deliberately excluded the patents-in-suit from the lists of current property of the estate, even

though it included every other patent asset it acquired from Site/Tech. (Ex. 9, at 3.) Site Tech

never amended its schedules foliowing its merger with Site/Tech to reflect any claim of

debtor from asserting that it had a cause of action because it failed to list the policy as an asset on its
bankruptcy schedules).

In determining the provisions and meaning of a plan for purposes of res judicata, the court considers the
disclosure statement and any other bankruptcy fihings incorporated into the plan or confirmation order. In

re Sugarhouse Really, Inc., 192 B.R. 355, 363 and n.15 (E.D. Pa. 1996) (citing multiple cases). The Plan
(Ex. 8, at 1) specifically refers to the Disclosure Statement for a prior history of the Debtor' s transactions
and for the creditor in deciding whether to accept the plan.

3
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ownership of the patents or any recognition that the patents became part of its bankruptcy estate,

(Ex. 6.)

Thus, Site Tech's bankruptcy fihings definitively raised the issue in the bankruptcy

proceedings of who owned the patents, and the responsibility fell on Site/Tech and the other

parties, to the extent they disagreed with Site Tech, of objecting to the bankruptcy plan and other

-	 fihings and asserting that the transfer to Egger in September 1998 was defective and/or that

someone other than Egger rightfully owned the patents. It is undisputed that neither Site/Tech

nor anyone else obj ected to Site Tech' s plan, disclosure statement, and schedules, and it is

further undisputed that the Northern District of Califomia Bankruptcy Court relied on the

bankruptcy reeord and entered a confirmation order in the case. 4 This being so, as a matter of

law the bankruptcy court order and other fihings, along with the administration of the bankruptcy,

bind Site Tech and Site/Tech and operate as a final judgrnent regarding Egger's acquisition of

the patent in September 1998. Further consideration ofthe issue is barred by res judicata.

Application of res judicata is particularly appropriate here because neither Site Tech nor

Site/Tech has ever contested the September 1998 assignment to Egger. Rather, both have

repeatedly affirmed the validity and operation of that transaction. Indeed, Jeffrey Ait, the CEO

of Site Tech and Site/Tech and the Responsible Person under the Site Tech bankruptcy plan, has

submitted testimony to these proceedings and executed further conveyances in support of

Egger' s ownership of the patents. Further, application of the doctrine is the only way to avoid

manifest unfairness to Egger and to avoid violating Egger's bankruptcy and due process rights.

Egger had a meritorious claim to the patents, having paid $ 100,000 for them and having received

Notably, as required by 11 U.S.C. § 1125, the bankruptcy court had also previously approved Site
Tech's diselosure statement as containing "adequate information" to enable ereditors to decide whether to
vote for or against the plan.

Site/Tech was a creditor that approved the plan and was merged into Site Tech. (Ex. 10 (listing
Site/Tech as a creditor).)

4
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two warranty assignments to them. His acceptance of the plan and decision not to litigate

ownership of the patents or seek modification of the plan was based on the fact that the

bankruptcy plan and schedules all provided that the patents were transferred to him in 1998 and

that 110 party in interest to the bankruptcy contested his ownership of them. Similarly, Egger's

decision not to assert substantial claims against Site Tech for breach of contract and breach of

title warranties, or alternatively, to assert his rights to the patents, was also based 011 the fact that

the plan recognized his ownership of the patents. Failure to apply res judicata here would deny

Egger notice that his patent rights were being challenged and would deny him an opportunity to

assert his rights in the bankruptcy, to oppose or modify the plan, or to seek allowance of a claim

against Site Tech for the substantial breach of contract/title warranty damages he suffered.6

111 contrast, giving preclusive effect to the bankruptey court's recognition that Egger had

acquired the patents would create 110 unfairness to Site Tech' s other creditors or interest holders,

because all those parties were given notice of the assignment to Egger at all stages of the

bankruptcy process. Furthermore, Site Tech' s general unsecured creditors received payment in

full, with additional funds fiowing to equity. (Ex. 5.) Failing now to afford the preclusive effect

to the Egger assignment would entitle Egger to a substantial claim against the estate for the

failure to deliver his patents, threatening the significant recovery already received by ereditors

6 In re SnugEnters., 169 B.R. 31, 33 (Bankr. E.D. Va. 1994); In re ForklftLP Corp., 363 B.R. 388, 397

(Bankr. D. Del. 2007) (holding that it would be unfair to deprive ereditors of their rights "where plan
provisions do not explicitly take those rights away. If a plan explicitly puts a ereditor on notice that it is in
danger of losing its rights and the creditor fails to act to protect its rights, then rigid application of the plan
seems justified. However, where it is more difficult or impossible for the ereditor to realize that the Plan
threatens its statutory rights, it is inequitable to punish the ereditor for failing to object."); In re Milier,

253 B.R. 455, 459 (Bankr. N.D. Cal. 2000) (holding that ifa confirmed bankruptey plan is ambiguous as
whether a debt is discharged, "[t]he ambiguity in the plan should be resolved against the Debtor because
Debtor drafted the plan.").
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and junior equity holders. (Ex. 6.)

Therefore, it is settled under res judicata that Egger acquired the patents from Site Tech

in September 1998. On this basis alone, this Court should rule as a matter of law that Egger

owned the patents-in-suit, that SRA owns the patents, and that SRA possesses standing to bring

this case.

b. Defendants' argument that res judicata does not apply because
there was no adversary proceeding is wrong.

Defendants assert that res judicata does not apply to Egger's ownership of the patents

beeause no adversary proceeding occurred as to the issue. (Ex. 11, at 25.) Defendants are

wrong. The case Defendants themselves cite, In re Golden Plan of California, Inc., 829 F.2d

705 (9th Cir. 1986), as well as Bankruptcy Rule 7001, directly contradict Defendants' position.

Golden Plan and Bankruptcy Rule 7001 only restrict a debtor or trustee from setting aside a

ereditor's (such as Egger's) property rights without giving the creditor an opportunity to defend

himself in a proceeding. (This is a further significant reason why the bankruptcy plan could not

have divested Egger of the patents.) Neither Golden Plan nor Bankruptcy Rule 7001 prevents a

debtor from agreeing to recognize a creditor's valid property rights. Debtors and trustees

routinely accept claims and liens and concede property rights when putting forward a plan,

setting forth schedules of assets and transfers, abandoning property, and administering a

bankruptcy. These determinations are conclusively binding on the debtor without any need for

an adversary proceeding.

c. Defendants' argument that Paragraph 14.2 of the bankruptcy
plan somehow overrules the bankruptcy court's confirmation
of Egger's ownership is also wrong.

The writing requirement of 35 U. S .C. § 261 provides no obstacle to the transfer of patents by virtue of a
bankruptcy, bankruptcy plan, or proceeding in equity. See Morrow v. Microsoft Corp., 499 F.3d 1332,

1337 (Fed. Cir. 2007).
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Defendants argue that, despite the bankruptcy court's confirmation of Egger's rights,

Paragraph 14.2 of the bankruptcy plan vests the patents in Site Tech free and clear of any claim

by Egger. Defendants are wrong. Paragraph 14.2 provides that "all property of the debtor" will

revest in the debtor free and clear of creditors' and interest holders' claims on the "Effective

Date" of the plan. (Ex. 8., at 19.) The "Effective Date" of the plan was July 16, 2000.8 Thus,

Site Tech's property as of July 16, 2000 revested free and clear on that date. Defendants

themselves admit, however, that Site Tech did not own the patents on July 16, 2000. Rather,

under Defendants' argument, Site Tech acquired the patents only 011 December 21, 2000, when it

merged with Site/Tech. (Bx. 12.) Paragraph 14.2 therefore could not have operated to vest the

patents free and clear in Site Tech.

2. Site Tech owned the patents in September 1998, because it had
acquired them from Site/Tech in July 1997 by operation of the
liquidation provision in Site/Tech's charter.

a. The Northern District of California Bankruptcy Court has
already found that Site Tech acquired the patents from
Site/Tech in July 1997, and reconsideration of this issue is
barred by res judicata.

As noted above, it is weIl-settled that "[o]nce a bankruptcy plan is confirmed, it is

binding on all parties and all questions that could have been raised pertaining to the plan are

entitled to res judicata effect." Trulis, 107 F. 3d at 691. This principle mandates that this Court

uphold the Northern District of California Bankruptcy Court's finding that the patents transferred

in liquidation from Site/Tech to Site Tech in July 1997. Site Tech's bankruptcy disclosure

statement expressly indicates that intellectual property of Site/Tech transferred to Site Tech

through the July 1997 acquisition: "In July 1997, [Site Tech] acquired the technology to develop

8 The plan defines the Effective Date as eleven calendar days after the Confirmation Date. (Id. at 6:25.)
The Confirmation Order was entered on July 5, 2000. (Ex. 27.) Thus, the Effective Date was July 16,
2000.
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SiteSweeper 2.0 . . . ." (Ex. 5. at § 5.4.) Further, Schedule B lists products, trademarks, and

patents pertaining to SiteSweeper and SiteMarks that Site Tech acquired from Site/Tech:

Intellectual prpriy forQuicksite prodtiot,SiteSweper prodtict,SiteMatr prodiat,WebTOa1 product, SiieHarksproduct,
W1DAuimlor product azicGrp1ic Taa1 produotTrdcmark he1c faxSitSwepr, pp1ictionporidirg for SitMir ancQuickslte in EuropeAll ourae fi1 for
inte11ctua1 praduct ro3idai380 gi. E'ueblo Roacl, ScottsV1ey, cA 95066

1.00T

(Ex. 9, at 21.) Site Tech acquired these patents from Site/Tech before the bankruptcy, and did so

through the Certificate of Incorporation liquidation provision in July 1997. Furthermore, neither

Site/Tech nor any other party objected to Site Tech's representations that it had acquired

Site/Tech's intellectual property, despite the fact that Site Tech sold SiteSweeper and other

intellectual property to Starbase during the bankruptcy for $8.3 million. These assets

represented $1 million of the $1.4 million of the value of Site Tech's assets initially set forth in

the schedules. Thus, the sale of these assets represented a substantial amount of the

consideration received by Starbase and resulted in 1 00% of the ereditors' claims' being paid

with interest. (Ex. 5, at 10 and 20.). Furthermore, several contracts related to the marketing and

distribution of Site/Tech's SiteSweeper product were also sold to Starbase. (Ex. 13, at 1-2.)

Thus, the bankruptcy plan and the principal distributions in the bankruptcy relied heavily

on the efficacy of the July 1997 asset transfer from Site/Tech to Site Tech. Because those

transfers are settled and Site Tech's bankruptcy estate has been administered, it is too late now to

challenge, based on supposed defects in documentation, whether in fact Site Tech acquired

particular properties. 11 U.S.C. § 1 127(b) (barring modifications of a plan afler "substantial

consummation").

8
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In short, the bankruptcy order constitutes a final judgment that the liquidation provision

operated to transfer Site/Tech' s patent rights to Site Tech, and further consideration of the issue

is barred by res judicata. On this basis alone, this Court should find as a matter of law that Site

Tech owned the patents when it assigned them to Egger in September 1998, that SRA owns the

patents today, and that SRA possesses standing to bring this suit.

b.	 The terms of the liquidation provision demonstrate that it
effectuated an automatic transfer of the patents to Site Tech.

Defendants claim that no transfer occurred pursuant to the liquidation provision in

Site/Tech's certificate of incorporation, because the liquidation provision did not automatically

transfer the patents, but instead merely set the stage for a transfer that never oecurred.

Defendants are wrong. By its very terms, the liquidation provision effeetuated an automatic

transfer of the patents, with no further action necessary, from Site/Tech to Site Teeh. The

provision directs, in mandatory language, the distribution of all of Site/Tech' s assets: "[T]he

entire remaining assets and funds of the corporation legaily available for distribution, if any,

shall be distributed ratably among the [preferred stock]holders. . Thereafter, any remaining

assets and funds legaily available for distribution hereunder shall be distributed solely to the

holders ofthe Cornmon Stock." (Ex. 14 (emphasis supplied).) And it spells out in precise terms

exactly how the distribution is to be effectuated—first, a "ratable" distribution, and then, a

distribution of all remaining assets "solely" to Site Tech, the sole remaining stockholder. It thus

resembles the self-executing provisions in Akazawa v. Link New Technology International Inc.,

520 F.3d 1354 (Fed. Cir. 2008), and Sky Technologies, LLC v. SAP AG, No. 2:06-cv-440 (DF)

(E.D. Tex. Aug. 25, 2008), which also spelled out precisely how they were to operate and left no

discretion to any administrator. And it differs from the vague provisions that Defendants cite in

Pharm-Eco Laboratory, Inc. v. Immtech International, Inc., No. Civ. A. 18246, 2001 WL
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220698 (Del. Ch. Feb.26, 2001.), which did not specify how the distribution was to occur and

therefore was held not to call for an automatic distribution. (Ex. 11, at 7-8.) Furthermore, under

37 C.F.R. § 3.56, conditional assignments based upon the fulfihlment of future condition are

sufficient to transfer patents and are treated as absolute assignments by the PTO. Here, the

liquidation provision mandates a transfer upon fulfihlrnent of a condition: "In the event of any

liquidation. . . distributions to the shareholders of the corporation shall be made. .. ." (Ex. 14

(emphasis supplied).) Thus, the presence of a condition subsequent further distinguishes the

liquidation provision from the language in Pharm-Eco Laboratory, where the Court found that

the clause was merely a statement of future intent to transfer the patent. Likewise, Ianguage

deseribing the transfer of "all assets" is sufficient to transfer patents even though the patents are

not specifically identified. (Ex. 15, at n.8.)

That the liquidation provision effectuated an automatic transfer is further corroborated by

abundant sworn evidence that Defendants have not even attempted to controvert. Jeffrey Ait, the

CEO of Site Tech and Site/Tech foliowing the liquidation, and one ofthe core parties involved in

the negotiation of the July 1997 acquisition, affirmed to the SEC no fewer than six times that Site

Tech had acquired the patents through the liquidation—for example: "{The patented technology]

was technology that [Site Techl acquired in the [Site/Tech] Acquisition." (Ex. 15, at 10.) Ait

likewise subsequently testified under oath that "In this transaction, [Site Techj directly acquired.

all ofthe then-existing assets of [Site/Tech], including its patents.. . ." (Ex. 2, ¶ 2.) In the ten

years since Site Tech' s acquisition of Site/Tech and since Ait first made this representation, not

one Site/Tech employee, officer, or director, or any other person with first-hand knowledge of

10
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the negotiations in July 1997 ever disputed this sworn testimony. To the contrary, Ait' s sworn

testimony stands unehallenged.9

Finaily, Defendants argue that the transfer did not occur because no affirmative acts were

taken, as supposedly required by Delaware General Corporation Law § 275-285 (wind up and

dissolution provisions). These arguments fail because the transfers occurred by operation of a

mandatory conveyance clause in Site/Tech' s certifieate of incorporation, not because of an actual

statutory wind up under the DGCL.

3. Even if the patents belonged to Site/Tech in Septeniber 1998, as
Defendants claim, Egger still would have acquired the patents at that
time, because Site/Tech was bound by the Bill of Sale and Assignment.

a.	 Site/Tech was Site Tech's alter ego in September 1998.

In its opening brief, SRA identified over twenty core commonalities between Site/Tech

and Site Tech that demonstrated that the entities were alter egos in September 1998. (Ex. 15, at

13 - 14.) Defendants offer various responses, but all of them crumble under serutiny.

Defendants point out that Site/Tech's 1998 and 1999 tax returns reflect earnings

of $18,920 in 1998 and $50,381 in 1999. (Ex. 11, at 16.) Site/Tech did not earn those sums

through any independent business operations, however, but rather acquired them from Site Tech

through a passive internal royalty structure that had been established during the July 1997

acquisition. (Ex. 16, at 17.) Indeed, the tax returns reflect no further revenues, demonstrating

that Site/Tech had no independent operations in 1998 and 1999. Those tax retums also were not

prepared by Site/Tech, but rather by Site Tech, because Site/Tech had no employees of its own.

(Ex. 2, ¶ 2 ("[T]he former employees of Site/Tech became the employees of Site Tech. . . . Site

In its opening brief, SRA also demonstrated that the patents transferred from Site/Teeh to Site Tech
pursuant to 35 U.S.C. § 261 and the ratification doctrine. (Ex. 15, at 11-13) Defendants' sole response
was the response addressed here—that the liquidation provision did not operate to transfer the patents to
Site Tech. Because, as already explained, Defendants are wrong, and the liquidation provision did in fact
operate to transfer the patents to Site Tech, Defendants' § 261 and ratification arguments fail.

11
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Tech maintained Site/Tech's tax records.") Further, the tax returns were prepared not in 1998

and 1999, but in 2001, because it was only in 2001 that anyone even realized that Site/Tech still

existed. (Ex. 3, at 104-05.) Thus, the tax returns actually support a finding of alter ego.

Defendants also claim that Site/Tech "retained offices and three employees in

North Carolina after it became Site Tech's subsidiary. . . ." (Ex. 11, at 16.) This claim is faise.

As Ait testified, "1 agreed to keep [the three employees] employed for one year in North Carolina

but as employees of [Site Tech] not as employees of [Site/Tech]." (Ex. 3, at 107.) Furthermore,

"Site Tech adopted and ernployed Site/Tech's. . . property as its own. . . ." (Ex. 2, ¶ 2.) Again,

the evidence supports a finding that Site/Tech and Site Tech were alter egos.

Defendants claim that Site/Teeh "released a software product under its name."

(Ex. 11, at 16.) This claim is irrelevant, because it concems the relationship between Site Tech

and Site/Tech in August 1997 (the date of the release), a mere month after Site Tech' s

acquisition of Site/Tech, whereas the operative date for determining alter ego is September 1998,

over a year later. Defendants proffer no evidence that Site/Tech was engaged in any product

development in September 1998. Defendants' claim is also disingenuous, because the press

release on which Defendants rely contains numerous indications that Site Tech was already well

on its way to converting Site/Tech into a shell. The headline of the press release states,

"DeltaPoint and Site/technologies/inc. deliver SiteSweeper 2.0. . . ." (Ex. 17.) The press release

also quotes only DeltaPoint employees, evidencing the fact that all of Site/Tech' s employees had

already integrated into DeltaPoint. (Ex. 17.) The press release further states that "DeltaPoint

plans to release SiteSweeper 2.0 on the company's Web site," negating Defendants' assertion

that Site/Tech was engaged in business activity. (Ex. 17.) Finaily, the press release nowhere

discusses Site/Tech's business, but instead describes DeltaPoint's business in a section called

"About DeltaPoint," and also nowhere provide Site/Tech's contact information, but instead

12

Case5:08-cv-03172-RMW   Document127-9    Filed07/24/09   Page17 of 93



Case 2:07-cv-00511-CE Document 118 	 Filed 12/15/2008 Page 17 of 31

provides DeltaPoint' s contact information, evidencing the fact that DeltaPoint absorbed

Site/Tech's business operations. (Ex. 17.) Finaily, Site Tech's swom bankruptcy fihings and

SEC statements make clear that the released Site Sweeper 2.0 technology was actual!y a product

of Site Tech, not Site/Tech. (Ex. 5, at 5.4 ("In July 1997, [Site Techj acquired the technology to

develop SiteSweeper 2.0... ."); Ex. 26.)

Defendants claim that "Ait set the record straight at his deposition, testifying that

Site/Tech was not a shell entity after its acquisition by Site Tech." (Ex. 11, at 16 (emphasis in

original).) This shamelessly mischaracterizes Ait's deposition testimony. Ait testified only that,

to the extent that a "shell entity" owns no assets whatsoever, and to the extent that Site/Tech did

own "desks, chairs, and computers" foliowing its acquisition by Site Tech, Site/Tech was not a

"shell entity" in September 1998. (Ex. 3, at 110.) Ait repeatedly insisted that, under a more

reasonable definition of"shell entity," Site/Tech was a shell entity in September 1998: "Q.

Wouldn't you agree, based on what we have seen here today, Mr. Ait, that [Site/Tech] was not a

shell entity in 1998 or 1999? A. No, 1 don't agree with that. There was no business carried out

by [Site/Tech].... Q . ... [Y]our opinion and belief, as you sit here today under oath, was that

[Site/Tech] was a shell entity in 1998? A. Yes, [Site/Teehj was a wholly-owned subsidiary that

did no business. 1 don't know what you classify as a shell but that's what 1 would classify as a

shell." (Ex. 3, at 108.)

Finaily, Defendants note that Site Tech and Site/Tech did not "intentionally use[]

their corporate structure to defraud Egger." (Ex. 11, at 17.) Delaware law does not require fraud

to demonstrate alter ego, however, but instead requires only one of several types of injustices:

"[C]orporate entities. . . may be disregarded. . . . in the interest ofjustice, when such matters as

fraud, contravention of law or contract, public wrong, or where equitable consideration among

members of the corporation require it, are involved." Pauley Petrol. Inc. v. Continental Oil Co.,

13
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239 A.2d 629, 633 (Del. 1968). Here, the corporate distinction between Site Tech and Site/Tech

should be disregarded in the interest ofjustice, to prevent contravention of contract, and in view

of equitable considerations. Site/Tech had no independent ownership, directors, officers,

employees, property, offices, business dealings, business departments, financial statements,

headquarters, products, corporate records, bank accounts, director meetings, shareholder

meetings, or operations in September 1998, when Egger bought the patents. (Ex. 2, ¶IJ 2-3.)

Site/Tech was essentially an empty shell completely controlled by Site Tech. (Ex. 2, ¶ 2.) Site

Tech represented—and to this day affirrns through Ait —that it owned the patents-in-suit. (Ex.

2, ¶ 5.) Egger paid $ 100,000 out of his personal funds for the patents, and Site Tech accepted the

money. (Ex. 2, ¶ 5.) Site Tech warranted that "it hereby transfers good and marketable title to

the Purchased Assets." (Ex. 18.) Both Site Tech and Site/Tech intended the patents to be

assigned to Egger, and Site/Tech authorized Site Tech to execute the assignment. (Ex. 2, ¶ 6.)

Site Tech affirmed to the SEC that it had sold the patents to Egger. (Ex. 4.) On behalf of both

Site Tech and Site/Tech Ait also ratified the assignment and disclaimed ownership of the patents

in Egger's favor. (Ex. 2, ¶IJ 6-7.) Nobody with any interest in the patents has ever disputed the

assignment. To strip Egger of his patent rights would be contrary to every party's intentions,

contrary to contract, and contrary to every party's stated interests.

b.	 Site Tech was Site/Tech's authorized agent for purposes of
transferring the patents to Egger.

In its opening brief, SRA demonstrated that Jeffrey Ait, the CEO of Site Tech and

Site/Tech in September 1998, signed the Bill of Sale and Assignment and assigned the patents to

Egger on behalf of both entities. Defendants now argue that Ait was wearing only his

"Deltapoint hat" when executing the assignment and therefore could not have bound Site/Tech.

(Ex. 11, at 20.) Defendants misstate the facts. Ait's detailed testimony demonstrates that he

14
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wore both his "Site Tech hat" and his "Site/Tech hat" while negotiating, exeeuting, performing,

and discussing the assignment to Egger. (Ex. 2, ¶ 6-7.) Through the Bill of Sale and

Assignment, he granted Site Tech the authority to assign the patents to Egger on Site/Tech' s

behalf. 1 ° Tbrough repeated representations 011 Site/Tech's behalf before, during, and after the

assignment, he led Egger to believe that Site Tech possessed authority to assign the patents in its

own name. And through the Bill of Sale and Assignment, through representations to Egger,

through statements made to the SEC, and through sworn testimony given thereafter, he ratified,

on Site/Tech's behalf, Site Tech's assignment ofthe patents to Egger.

B. Even If Egger Did Not Acquire the Patents in September 1998, He Acquired
Them as a Matter of Law in December 2000, When Defendants Claim Site
Tech Acquired Title Thereto.

1.	 Defendants' claim that title does not pass immediately and
automatically to the assignee under the after-acquired title doctrine is
wrong.

Defendants argue that after-acquired title does not transfer immediately and automatically

to the assignee under the after-acquired title doctrine, and therefore, Daniel Egger could not have

acquired the patents without bankruptcy court intervention. Defendants' assertion is contrary to

hornbook law. After-acquired title conveys to the assignee eo instante—at the instant that the

assignor acquires the title—and automatically, without any court intervention.1'

10 California Civil Code § 2309 deals with conferring actual authority where the party asserts that it was
an explicit agent for the principal. This would not have application to SRA's apparent or ostensible
authority theories of agency which pertain to situations where there is not an explicit agency agreement.
Furthermore, even assuming that, as Defendants contend, the "equal dignities rule" called for Site/Tech to
confer authority on Site Tech in writing, Site/Tech's conferral of authority on Site Tech comported with
this rule.
11 See, e.g., Cherry v. Farmers Royaliy Holding Go., 160 S.W.2d 908, 910 (Tex. 1942) ("The Court of
Civil Appeals held that.. . the mineral interests.. . passed eo instante to the defendants. By such ho!ding
it applied the familiar rule known as the doctrine of after-acquired title . . . ." (citations omitted));
Chevron US.A., Inc. v. State, 993 So.2d 187, 2008 WL 4118905, at *14 n.4 (La. Sept. 8,2008) ("[T]itle
to property sold to another by a vendor who only later acquires title vests immediately upon sale in the
vendee." (citations omitted)); Frain v. Burgett, 50 N.E. 873, 876 (Ind. 1898) ("The title acquired by the
grantor who has conveyed by warranty inures eo instanti that he gains the title to his grantee, and vests in

15
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2.	 Defendants' claim that the bankruptcy extinguished Egger's rights is
wrong.

a.	 The Bill of Sale and Assignment were not executory contracts
and were not rejected in the Site Tech bankruptcy.

Defendants argue that the bankruptcy extinguished Egger's rights to the patents, because

it rejected the Bill of Sale and the Assignment. Defendants are wrong. As a threshold matter,

the Assignrnent was a separate agreement from the Bit! of Sate, because it was a conveyance

instrument with its own signature, and it was never rejected.' 2 (Ex. 18.) Whi!e the Bill of Sale

appears on the schedule of executory contracts, the Assignment does not. See Schedule G

Executory Contracts and Leases. This stands to reason, since on!y the Bill of Sate contained an

executory software !icense agreement with Site Tech as !icensor. (Ex. 18, § 7.) The debtor listed

all of its licenses as executory contracts. (Ex. 19.) The Assignment is a conveyance instrument

that was not executory and therefore was not scheduled as an executory contract and could not be

rejected as an executory contract.

Under § 365 of the Bankruptcy Code, bankruptcy courts may only reject "executory"

him." (citations omitted)); Corpus Juris Secundum (Estoppel) § 25 (2008) ("As a general rule, estoppel
has the effect of vesting after-acquired title in the grantee automatically and instantly, by operation of !aw,
without further conveyance and without the intervention of any court." (citations omitted)).

Defendants misread Milis, wrongly attributing a quote as pertaining to the after-acquired title doctrine
when it actually pertains to fraudu!ent transfer. Milis Noveliy Co. v. Monarch Tool & Manuf Go., 49
F.2d 28 (6th Cir. 1931) ("[T]hrough fraud or mistake, a grant is made to A which should have been made
to B . . . ."). Tn fact, immediately fotiowing Defendants' eited passage, Milis itself recognizes that title
transfers immediate!y in the patent application context. See id. This idea of immediate transfer is what
Milis reasoned "should be deemed to rest upon the principles by which a deed with warranty will convey
in law [i.e., legal title] an after-acquired title." See Id. Defendants also misread Taylor Engines, Inc. v.
All Steel Engines, Inc., 192 F.2d 171, 174 (9th Cir. 1951). Defendants rely on dictum stating that "[t]he
equitable c!aim of the Nevada corporation could have been cut off by a sale to a bona fide purchaser."
(Defs.' Rep!y, at 27.) This dictum is inapposite because a bonaJIde purchaser for value can "eut off' a
claim by any earlier assignee, whether that assignee obtains fu!1 legal and equitable title, or only the latter.
See 35 U.S.C. § 261. Moreover, Ca!ifornia courts have adhered to the eo instante rule both before and
after Taylor. See Brush Elec. Go. v. Galf Elec. Light Go., 52 F. 945, 963 (9th Cir. 1892) ("The sale ofa
patent right contains an implied warranty as to tit!e, and an after-acquired title obtained by the vendor
inures to the vendee."). In fact, the California legistature has codified the doctrine in the real property
context. See CAL. Cly . CODE § 1106 (2008).
12 The Bill of Sale was executed by Jeffrey Ait as Chief Executive Officer of Site Tech. The Assignment
was separately executed by Sharon Fugitt as secretary of Site Tech.

Ef1
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obligations of the debtor, and federal law defines an "executory" obligation as one "on which

performance is due to some extent on both sides." Horton v. Rehbein, 60 B.R. 436, 440-42 (9th

Cir. 1986). Bankruptcy law holds that "executory contracts are those in which the obligations of

both parties are SO far unperformed that the failure of either to complete performance would

constitute a material breach excusing the performance ofthe other." Id.

Furthermore, both the Bill of Sale and the Assignment contain language of complete and

immediate assignment of full legal title to the Patents to Egger. Under bankruptcy law, an

unperformed obligation to convey legal title is not an executory obligation. See Horton, 60 B.R.

at 441 (9th Cir. 1986) ("The fact that a vendor retains legal title and must in the future convey it

to the debtors does not render the contract executory any more than the duty of the holder of a

promissory note to return the note when the debt is satisfied makes it executory" (internal

quotation marks omitted)); see Mitchel v. Streets, 882 F.2d 233 (7th Cir. 1989) ("In our view, the

delivery of a legal title is a mere formality and does not represent the kind of significant legal

obligation that would render the contract executory."); In re Kane, 248 B.R. 216, 224 (lst Cir.

2000); In re Belmonte, 240 B.R. 843, 851 (Bankr. E.D. Pa 1999); In re Waiker, 227 B.R. 870,

872 (Bankr. S.D. Ind. 1998). In Horton, the Ninth Circuit specifically considered whether a

contract for deed' s unperformed conveyance of legal title was an executory obligation:

As a practical matter, the vendor performs no duties after the execution and
deposit of title documents with the escrow agent. The vendor cannot terminate the
agreement and recover possession of the property unless there is a material breaeh
by the buyer. Unless a contract is executory on both sides, it cannot be an
executoiy contract.

60 B.R. at 440. The Assignment is an absolute conveyance that forever relinquishes title to the

Patents. As in Horton, once the deed was placed in escrow, no further action was required of

Site Tech, and legal title would be transferred by operation of law and beyond the control of the

17
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debtor. 13 Further, Egger took possession of the patents and continued to prosecute the

applications, pay the legal bilis, and improve the property by obtaining two new patents. 14 Under

Horton, the Assignment was not an executory contract by reason of any unperformed duty to

convey legal title, and was not and could not be rejected by Site Tech.

b.	 Even if the Bill of Sale and Assignment were rejected in the
Site Tech bankruptcy, that still would not extinguish Egger's

-	 right to the legal title to the patents.

Even if the Bill of Sale and Assignment were rejected in the Site Tech bankruptcy, that

still would not bar operation of the after-acquired title doctrine. This is because—it is

undisputed—Egger acquired at least equitable title to the patents thtough the Bill of Sale and

Assignment. See Morrow v. Microsoft Corp., 2004 WL 1781010, *4 (N.D. Cal. 2004) ("Even if

the patentee' s transfer of rights does not vest legal title in the successor, it may constitute a

transfer of equitable title."). The subsequent rejection of contracts in 2000 does not change the

fact that Egger had already received equitable title in 1998.

Equitable title is not merely an equitable claim; it is a vested property right in the grantee.

See Ligon v. City ofDetroit, 739 N.W.2d 900, 906 (Mich. App. 2007) ("[T]his equitable interest.

was a preexisting vested property right"); In re Marriage ofPerkins, 2004 WL 112598, at *2

(Tex. App.—Amarillo Jan. 23, 2004) ("[E]quitable title is a property right."). It is transferred at

the moment that a conveyance with warranty of title is executed. See Cook v. US., 37 Fed. C1.

435, 440 (Fed. C1. 1997) ("[T]he date of acceptance of the purchase price. . . is the legal date of

vesting of equitable title, a protected property right."); Burk Royalty Co. v. Robbins Title Ptr, 117

13 In situations where legal title had not yet been conveyed, delivery of legal title has been described as a
"mere formality," and not "the kind of significant legal obligation that would render the contract
executory." See Mitchell v. Streets, 882 F.2d 233, 235 (7th Cir. 1989). While some cases in other
jurisdictions hold that conveyance of title can be executory, in those cases, no conveyance instrument had
been executed as of the date of fihing, which is a substantial act of performance required of the selier. It is
undisputed that the assignments occurred here long before fihing, and were listed on the bankruptey
schedules available to all interested parties.
14 Horton, 60 B.R. at 441 and n. 5 (noting possession and improvernent to the property as a relevant fact).

18
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F.3d 1417 (5th Cir. 1997). It may be transferred to third parties. See Faulks v. Kamp, 3 F. 898,

901-02 (S.D.N.Y. 1880). And with it comes the right to receive legal title once the grantor

acquires legal title. See id. The Federal Circuit has repeatedly recognized the doctrine of

equitable title with respect to patents.15

Under bankruptcy law, an assignee who possesses equitable title to property is entitled to

possess the legal title to that property whenever the assignor obtains it, even if the underlying

assignrnent contract is rejected. Defendants cite no authority for the proposition that a § 365

rejection unwinds an absolute conveyance. To the contrary, a contract is rejeeted to limit a

debtor's burden for future performanee, but does not rescind that which has already occurred.

As one court explained:

Even if the Agreement was executory, Debtor misinterprets the effects of
rejection. Debtor believes rejection will restore its ownership rights to the
servicing rights, and consequently the ability to resell the rights. . . . A fully
executed contract cannot be rescinded. Debtor is attempting, through rejection, to
regain what it has already sold, but without restoring the parties to the status quo
ante. Instead of returning the purchase price, Debtor proposes leaving MVB
holding a general unsecured claim for $4 million. Contrary to Debtor's argument,
rejection of an executory contract constitutes a breach of such contract .
Moreover, rej ection does not affect executed portions of an executory contract.

In re DMR Fin. Servs., Inc., 274 B.R. 465, 472 (E.D. Mich. 2002) (internal citations and

rnodifications omitted); see Rudaw/Empirical Software Prods. Ltd. v. Elgar Elecs. Corp., 83

B.R. 241, 246 (Bankr. S.D.N.Y. 1988) ("[Rjejection of an executory contract is not the

equivalent of rescission. . . . [R]ejection does not give the debtor the right to recover property

15 The Federal Circuit recognizes that equitable title to a patent can be conveyed in various circumstances,
cornmonly ineluding: (1) when a patent is subject to an agreement to assign (see, e.g., Arachnid, Inc. v.
Merit Indus., Inc., 939 F.2d 1574, 1576 (Fed. Cir. 1991)); or (2) where a warranty deed purports to
convey full title, but full title is lacking in the grantor (see, e.g., Kahn v. Gen. Motors Corp., 77 F.3 d 457,
458-59 (Fed. Cir. 1996)). The Federal Circuit has acknowledged the foliowing definition of equitab!e
title with respect to patents: "Equitable title may be defined as "the beneficial interest of one person
whom equity regards as the real owner, although the legal title is vested in another." BLACK'S LAw
DICTIONARY 1486 (6th ed. 1990); seeArachnid, 939 F.2d at 1578 n.3.
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sold and transferred to the other party. .. . Such property does not revert to the debtor as a result

of the debtor' s rej ection of an executory contract.").

Likewise, under bankruptcy law, equitable property interests held by assignees do not

become part ofthe bankruptcy estate and therefore cannot be extinguished in the bankruptcy:

Property in which the debtor holds, as of the commencement of the case, only
legal title and not an equitable interest. . . sold by the debtor but as to which the
debtor retains legal title . . . becomes property of the estate. . . only to the extent
of the debtor's legal title to such property, but not to the extent of any equitable
interest in such property that the debtor does not hold.

11 U.S.C. § 541(d); see Curtis Mfg. Go., Inc. v. Plasti-Clip Corp., 933 F. Supp. 94 (D.N.H.

1995) ("Curtis, as the owner of a misappropriated patent, would have taken only its legal title to

the patent through the bankruptcy proceedings, and thus plaintiffs' equitable interest was neither

encumbered, diminished, nor discharged upon confirmation of the plan.").' 6 Thus, when faced

with the issue of whether a bankruptcy debtor that acquired title could hold legal title

notwithstanding a previous conveyance, the Southern District of Texas held:

Corpus also argues that when the bankruptcy court dismissed the bankruptcy, title
to the property re-vested in the Arriagas and became subject to execution by him.
Again, he misunderstands the law. Title subsequently acquired by a person who
had previously conveyed that property with warranty instantly passes to the
purchaser.....Even if the Arriagas did not convey good title at the sale, foliowing
the bankruptcy, Compean's title was perfeeted.

US. v. Compean, 2006 WL 1737536, at *3 (S.D. Tex. June 23, 2006) (citations omitted). "

16 See also US. v. Whiting Pools, Inc., 462 U.S. 198, 204 (1983); Cent. Trust Go. v. Shepard, 29 B.R.
928, 932 (Bankr. M.D. Fia. 1983) ("Under the Bankruptcy Code, where a debtor holds only bare legal
title to property without any equitable interest, bare legal title is all that becomes property of the estate.");
Univ. Bonding Ins. Go. v. Gittens and Sprinkle Enters., Inc., 960 F.2d 366, 371 (3rd Cir. 1992)
("[Bankruptcy law] simply does not authorize a trustee to distribute other people's property among a
bankrupt's creditors."); Matter of Qualily Holstein Leasing, 752 F.2d 1009 (5th Cir.1985); Matter ofTTS,
Inc., 158 B.R. 583, 584 (D. Del. 1993) (holding that when debtor holds only legal title to property with
beneficial interest being held by another party, that property is included in debtor's estate onlyto extent of
debtor's legal title to property, not to extent of any interest in property that debtor does not hold.); In re
Encinas, 27 B.R. 79, 80-81 (Bankr. D. Or. 1983) (sarne).
17 The Supreme Court's holding in Bush v. Person, 59 U.S. 82 (1855), is consistent with this ruling. In
Bush, the Supreme Court held that under the Bankruptcy Act, the debtor's personal discharge did not

20
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Indeed, in this instance, even Site Tech's legal title to the patents-in-suit never became—

and never could have become—part of the bankruptcy estate. 18 By Defendants' own argument,

Site Tech did not receive legal title to the patents until December 2000, after the eonfirmation of

the plan in July 2000. (Ex. 20, at 5.) Property acquired post-confirmation is not property of the

estate.' 9 Indeed, the bankruptcy estate ceases to exist upon confirmation of a plan and vests in

the debtor. 2° Furthermore, the automatie stay does not protect post-confirmation assets not

subject to the plan. 2 ' Thus, even under Defendants' theory, neither legal nor equitable title to the

patents became part ofthe bankruptcy estate, or subject to the automatic stay.22

Thus, Egger' s equitable title to the patents—and his right to the legal title to the patents

once Site Tech obtained it—would not have been extinguished in the bankruptcy even if Site

Tech had rejected the Bill of Sale and Assignment. Moreover, Site Tech's legal title to the

patents—which, according to Defendants, it acquired only in December 2000—never became a

affect application of the doctrine of after-acquired title. See id. at 83-84. Even more compelling, in this
matter, the bankruptey schedules acknowledged and ratified the prior transfer to Egger, and did not
discharge it in any sense. Nor was there even a discharge of any kind granted to the debtor. In Old
Republic Insurance Co. v. Currie, 665 A.2d 1153, 1155 (N.J. Super. Ch. 1995), likewise, the court noted
that "even if the mortgagor' s personal liability for the debt which is secured by the mortgage has been
extinguished by bankruptcy, the warranty obligation [under the after acquired property doctrinel is not
nullified and he must produce the property."
18 J should be further noted that since legal title of the Patents was not in the bankruptey estate, the
debtor's strong arm powers as a lien creditor would be inapplicable to Egger's property interest.
19 See 11 U.S.C. § 541(a) (property of the estate is "all legal and equitable interests of the debtor in
property as ofthe commencement ofthe case"); Am. Bankers Ins. Co. ofFla. v. Maness, 101 F.3d 358,
362 (4th Cir. 1996) ("Generaily, property not owned at the time of the petition but only subsequently
acquired by the debtor does not become property of the bankruptcy estate"); Paimer v. Vogel, 57 B.R. 332
(Bankr W.D. Va. 1986).
2011 U.S.C. § 1142; Haw v. Graue, 158 B.R. 965, 970(S.D. Tex. 1993)("Plan confirmation dissolves the
bankruptcy estate"); Greenley Energy Holdings ofPenn. v. Stone, 110 B.R. 173, 180 (Bankr. E.D. Penn
1990); Plan, par. 14.2.
21 See US. Dep't ofAir Force v. Carolina Parachute Corp., 907 F.2d 1469, 1474 (4th Cir. 1990)
("[T]here can be no further application of the automatic stay after confirmation" ); In re Alien, 300 F.3d
1055, 1059 (9th Cir.2002); In re Barker-Fowler Electric Co., 141 B.R. 929, 938 (Bankr. W.D. Mich.
1992); In re Hakim, 244 B.R. 820, 822 (Bankr.N.D.Cal.1999)( "In the Chapter 11 context, whether the
automatic stay terminates upon operation of law depends on whether or not a plan has been confirmed").
22 Accord Barker-Fowler, 141 B .R. at 938 (after confirmation of the plan the automatic stay lifts);
Calderon v. Commodore Holdings Ltd., 2004 WL 385062, at *1 (S.D.N.Y. Mar. 1, 2004)(same).
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part of the bankruptcy estate and therefore vested immediately and automatieally in Egger

pursuant to the after-acquired title doctrine.

3. Defendants' claim that Egger's supposedly unclean hands bar
application of the after-acquired title doctrine mischaracterizes
Egger's actions, ignores fundamental requirements of the unclean
hands doctrine, and flies in the face of equity.

Defendants argue that application of the after-acquired title doctrine in this case is barred

by the doctrine of unclean hands because Egger supposedly filed a fraudulent assignment ("the

2005 Assignment") with the PTO. (Ex. 11, at 28.) Defendants mischaracterize what occurred in

February 2005 and ignore fundamental principles ofthe unclean hands doctrine.

In February 2005, Egger's attorney, Chris Lynch, discovered that Egger's September

1998 Bill of Sale and Assignment had never been recorded with the PTO, and he instructed

Egger that he had to provide notice ofthat transaction to the PTO immediately. (Ex. 1, at 96; Ex.

21, ¶ 4.) Egger could not immediately locate the Bill of Sale and Assignment, so Lynch prepared

the 2005 Assignment for Egger's signature. (Ex. 1, at 82; Ex. 21, ¶ 4.) At the time of signing,

Lynch told Egger that he was authorized as the former President of Site/Tech to execute the

document as a placeholder for the Bill of Sale and Assignment. (Ex. 1, at 110.; Ex. 21, ¶ 5.)

Further, Egger did not realize that there was a difference between "Site Tech"—the assignor

named in the Bill of Sale and Assignment—and "Site/Tech"—the assignor named in the 2005

Assignment. (Ex. 1, at 90.) The central message that Egger and Lynch intended to cornmunicate

through the 2005 Assignment—that Egger had purchased the patents from Site Tech—was true.

Therefore, Egger signed it without revision. (Ex. 21, ¶ 4.) Egger's deposition testirnony shows

that Egger' s intention was not, as Defendants claim, to defraud Site/Tech by assigning to himself

patents that Site/Tech owned. Egger' s testimony demonstrates that his intention was merely to

provide notice, in the manner advised to him by his attorney, of patents that he had already

22
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acquired from Site Tech: "My understanding was that nothing was actually transferred or

assigned by this document, this was purely for notice. . . . 1 was told by my attorney, Chris

Lynch, that this was the correct form to provide this notice, and he gave it to me this way and 1

relied on his advice and 1 signed it and we filed it." (Ex. 1, at 80-82.) Chris Lynch has also

attested to Egger's intentions: "The purpose of the 2005 assignment was . . . to bring the PTO

ownership records eurrent with what we believed to be the actual state of ownership, that is,

ownership by Daniel Egger." (Ex. 22, at 117.)

The truth of Egger's testimony is further confirmed by the testimony of Jeffrey Ait, the

former CEO of Site/Tech, the very person whom Defendants claim Egger defrauded: "The 2005

assignment was within the intent of all the parties to the transaction and fairly represented the

transaction." (Ex. 2, ¶ 8.) Ait further ratified the 2005 assignment by both Site Tech entities.

(Ex. 2, ¶ 7.) Consistent with Egger' s stated intention of merely providing notice of rights he

owned since 1998, Egger also subsequently located and filed—so as to make the PTO records

perfectly clear and complete—the Bill of Sale and Assignment that actually transferred the

patent rights to him. (Ex. 24.) Attached to this brief is a contemporaneous email corroborating

that Egger had initially misplaced the Bill of Sale and Assignment, but later located and fi!ed

those documents. This disproves Defendants' theOry that the 2005 Assignrnent was created to

correct the name of the party in the Bill of Sale and Assignment. (Ex. 23.)

In short, Egger did not deceive anyone in an attempt to fraudulently acquire the patents-

in-suit. Egger's supposed unclean hands did not harm Site/Tech, the supposedly defrauded

party. No other party was harmed either. Defendants were not harmed. Egger later transferred

the patents to SRA, the present owner, and it is undisputed that SRA is without blame.

Therefore, as a threshold matter, the equities hardly favor the remedy that Defendants seek—

stripping SRA ofthe patents-in-suit. To the contrary, that remedy would be draconian.

23
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Defendants' also ignore fundamental principles associated with the unclean hands

doctrine. First, Defendants must show willful misconduct by the party requesting relief from the

Court. In re Aimster Copyright Litig., 252 F. Supp. 2d 634, 655 (N.D. 111. 2002) (Conduct of

non-party is irrelevant to the doctrine of unclean hands which "prevents plaintiffs from obtaining

relief for conduct in which they themselves participated."); Sec. Paciflc Mortg. and Real Estate

-	 Servs., Inc. v. Canadian Land Go., 690 F. Supp. 1214, 1224 (S.D.N.Y. 1988). It is undisputed

that SRA, the plaintiff in this case, has engaged in no misconduct whatsoever. Further, Egger

has never controlled or owned SRA, which was formed in 2006—well after the 2005

Assignment—following the purchase of the patents by a third party. Rather, SRA and its parent

cornpany paid over a million dollars to acquire the patents from Egger and Software Rights

Archive, Inc. Applying unclean hands here therefore would strip the patents from SRA, an

innocent purchaser who paid value, and allow a party that misstated its ownership of a patent to

benefit from its misstatement and keep both the patents and the money. This outcome is

inconsistent with any principle of equity.

Second, the doctrine applies only where a party seeks equitable relief from a court: "The

unclean hands doctrine is used to defeat an undeserving plaintiff's claim for equitable relief

against a defendant that he has injured. Positive Black Taik Inc. v. Gash Money Records, Inc.,

394 F.3d 357, 379 (5th Cir. 2004) (emphasis supplied). Since the after-acquired title doctrine

works automatically, by operation of law, without intervention of the Court, SRA is not seeking

any equitable relief from this Court.

Third, "[t]he alleged wrongdoing of the plaintiff does not bar relief unless the defendant

can show that he has personaily been injured by the plaintiff's conduct." Mitchell Bros. Film

Group v. Ginema Adult Theater, 604 F.2d 852, 863 (Sth Cir. 1979); see Bank ofSaipan v. CNG

Fin. Gorp., 380 F.3d 836, 842 (Sth Cir. 2004) ("[T]he unclean hands defense is inapplicable

24
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altogether where the plaintiff's sins do not affect or prejudice the defendant.") (app!ying Texas

law); Alcatel USA, Inc. v. DGI Techs., Inc., 166 F.3d 772, 796-97 (5th Cir. 1999) ("[W]here the

harm done to the defendant is not serious and can be otherwise corrected, the unclean hands

maxim should not be applied." (internal quotation marks omitted)) (app!ying Texas law). Here,

it is undisputed that Defendants have not been injured by the 2005 Assignment.

Fourth "courts of equity. . . do not close their doors because of plaintiff's misconduct,

whatever its character, that has 110 relation to anything involved in the suit . . . ." Keystone

Drilier Go. v. Gen. Excavator Go., 290 U.S 240, 245 (1933). Here, the 2005 Assignment has no

bearing whatsoever on infringement, validity, or any other issue in this case. Most importantly,

it has nothing to do with standing. It occurred seven years after the Bit! of Sale and Assignment

on which SRA relies for tit!e and through which Egger acquired the patents. (Ex. 18 and Ex. 25.)

He did not acquire them via the 2005 Assignment, nor has Egger or SRA ever taken the position

in this Court or in any other proceeding that he received title through the 2005 Assignment.

Rather, because the 2005 Assignment was merety intended to provide notice of patents rights

that Egger already had, it realty is extraneous to Egger's acquisition and disposition of the

patents. Indeed, as a mere notice document, the 2005 Assignment is a document with no legal

effect; it is settled !aw that merety fihing a notice of patent ownership at the PTO does not operate

to estab!ish or transfer any patent rights. See Kaempe v. Myers, 367 F.3d 958, 965 (D.C. Cir.

2004) ("{R]ecordation is a ministerial act and reflects no determination as to the legat validity of

the document filed or its effect, if any, 011 title to the patent or patent application."). Thus,

Defendants' unclean hands argument must be denied.

111. CONCLUSION

Defendants' motion to dismiss should be denied, and this Court shou!d ho!d as a matter

of !aw that SRA owns the patents-in-suit and has standing to bring this case.
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1
1

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TEXAS

MARSHALL DIVISION

CERTIFi±D
SOFTWARE RIGHTS ARCHIVE, LLC	 TRANSCRI[PT

v.

	

	 ) Civil Case No.
2:07-cv-511(CE)

GOOGLE INC., YAHOO! INC., IAC
SEARCH & MEDIA, INC., AOL,
LLC, AND LYCOS, INC.

October 2, 2008
7:51 a.m.

The Videotaped Deposition of DANIEL EGGER,

taken pursuant to notice on behalf of the

Defendants, at the Marriott Hotel at Research

Triangle Park, 4700 Guardian Drive, Durham, North

Carolina 27703, before Suzanne G. Patterson,

Registered Professional Reporter and Notary Public.

EXHIBIT 1

Doerner & Goldberg New York * A Veritext Company
1350 Broadway * New York, NY 10018 * 212-564-8808
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45

1 signature does not appear on that document, on Exhibit

2 A, correct?

	

3	 A.	 Just my initials.

	

4	 Q.	 Did you attempt to have an officer of Site

5 Technologies, Inc. at any point execute Exhibit A as an

6 independent document?

	

1	 A.	 1 uncierstood this was one document, 1 signed

8 it, Jeff signed it, 1 paid him the money, Ibought the

9 patents, and that was about my extent of my knowledge

10 of it at the time.

	

11	 MR. WALSH: I'm going to object to the answer

	

12	 as nonresponsive.

13 BY MR. HUNG:

	

14	 Q.	 I'm sorry. All I'm trying to find out is, did

15 you everseparate this Exhibit A, send it to anyone at

16 Site Technologies, Inc. and ask them to execute it?

	

17	 A.	 1 don't believe so, no.

	

18	 Q.	 To make sure 1 didn't miss something, the

19 underlying section that, under -- under which your

20 initials appear, you have no recollection as to what

21 that underlining refers to, correct?

	

22	 A.	 Yeah. No, 1 don't know what that's about.

	

23	 Q.	 Do you recall whether you paid, actually paid

24 Site Technologies, Inc. a hundred thousand dollars in

25 cash for the assets relating to the 1998 Bill of Sale?

Doemer & Goldberg New York * A Veritext Company
1350 Broadway * New York, NY 10018 * 212-564-8808
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80

	

1
	

Q.	 -- assignor hereby covenants and agrees that it

2 has. Do you see that sentence?

	

3
	

A.	 Yes.

	

4
	

Q.	 Do you agree that the statement, assignor

5 hereby covenants and agrees that it has full rights to

6 convey the entire interest herein assigned, is an

7 incorrect statement?

	

8
	

A.	 No.

	

9
	

Q.	 Let me parse this slightly. Would you agree

10 that in February 2005, Site/Technologies/Inc. did not

11 have the full right to convey the entire interest in

12 the patents identified in Schedule A?

	

13
	

A.	 They'd already -- they'd already been

14 transferred it me, had already been sold to me at that

15 time.

	

16
	

Q.	 So, do you agree that in February 2005, Site

17 Technologies, Inc. did not have the full right to

18 convey the entire interest in the patents identified in

19 Schedule A?

	

20
	

A.	 My understanding was that nothing was actually

21 transferred or assigned by this document, this was

22 purely for notice. We needed to get something on file.

	

23
	

Q.	 If you look at the first sentence 111 the third

24 paragraph in this document, Assignment of Patent, you

25 will see that it uses the present tense in stating that

Doemer & Goldberg New York * A Veritext Company
1350 Broadway * New York, NY 10018 * 212-564-8808
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1 the assignor hereby selis, assigns, and transfers to

2 assignee the entire right, title, and interest in and

3 to the patents. Do you see that?

	

4	 A.	 Yes, 1 do.

	

5	 Q.	 To the extent that this document purported to

6 currently, contemporaneously, assign the entire right,

7 title, and interest in the patent identified in

8 Schedule A, this document would be faise, correct?

	

9	 A.	 Could you repeat the question?

	

10	 Q.	 Sure. The statement in the first sentence of

11 paragraph 3, which states in relevant part, that the

12 assignor hereby assigns -- hereby selis, assigns, and

13 transfers to assignee the entire right, title, and

14 interest in and to the patents, that statement is

15 faise, correct?

	

16	 A.	 1 don't know if you can read part of the

17 sentence without the whole sentence, that's the problem

18 I'm having with your question.

	

19	 Q.	 Okay. Let me try it this way. Do you agree

20 that paragraph 3 of the Assignment of Patent, dated

21 February 11, 2005, is inaccurate?

	

22	 A.	 No, 1 don't really agree with that, no.

	

23	 Q.	 So, it's your understanding that as of

24 February llth, 2005, Site/Technologies/Inc., on that

25 date sold, assigned, and transferred to you the entire

Doerner & Goldberg New York * A Veritext Company
1350 Broadway * New York, NY 10018 * 212-564-8808
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82 1

1 right, title, and interest to the patents identified in

2 Schedule A?

	

3
	

A.	 No, it didn't happen on that date and we were

4 attempting to use the document to describe events that

5 had happened in the past.

	

6
	

Q.	 Even though you were attempting to describe

7 events that happened in the past, you chose to use the

8 present tense in this document ! correct?

	

9
	

A.	 Yes.

	

10
	

Q.	 And the use of the present tense was incorrect,

11 correct?

	

12
	

A.	 Well, 1 was told by my attorney, Chris Lynch,

13 that this was the correct form to provide this notice,

14 and he gave it to me this way and 1 relied on his

15 advice and 1 signed it and we filed it.

	

16
	

MR. WALSH: I'm going to object to the answer

	

17	 as nonresponslve.

18 BY MR. HUNG:

	

19
	

Q.	 As you sit here today, you would agree with me

20 that the use of the present tense in paragraph 3 in

21 discussing, hereby selis, assigns, and transfers to

22 assignee the entire right, title, and interest, that

23 use of the present tense is incorrect, right?

	

24
	

A.	 1 would agree with you that it would have been.

25 better to use the past tense.

Doemer & Goldberg New York * A Veritext Company
1350 Broadway * New York, NY 10018 * 212-564-8808
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	1	 Q.	 You were not attempting to provide notice of

2 from whom you acquired the patents?

	

3	 A.	 1 -- 1 was trying to provide notice that 1

4 owned them and 1 wasn't aware that there was a

5 meaningful distinction between Site Technologies with

6 or without a Slash.

	

7	 Q.	 Do, you understand that there is a distinction

8 between a corporation in Delaware and a corporation in

9 California?

	

10	 A.	 Of course, yes, of course.

	

11	 Q.	 Do you understand that the 2005 Assignment of

12 Patent refers to Site/Technologies/Inc., a Delaware

13 Corporation, correct?

	

14	 A.	 Yes, yes.

	

15	 Q.	 And this document was supposed to provide

16 notice of a transfer to you that occurred in 1998,

17 correct?

	

18	 A.	 Also correct, yes.

	

19	 Q.	 And that transfer that is reflected in the 1998

20 bill of sale, that had been a transfer between Site

21 Technologies, Inc., a California Corporation, to you,

22 correct?

	

23	 A.	 You know, I'm not really sure right now, I'm

24 not really sure right now about the distinction between

25 Site with a Slash and Site without a Slash as of 1998.
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	1
	 sale to me in the f±ILing that we made in

	

2
	

February 2005.

3 BY MR. HUNG:

	

4
	

Q.	 Are you aware of any documents in the 2005 time

5 frame during which this 2005 assignment was recorded

6 that used this notice of sale terminology?

	

7
	

A.	 There's many documents that I'm aware of but 1

8 don't know whether they use that term or not.

	

9
	

Q.	 Did you and Mr. Lynch discuss in the 2005 time

10 frame the fact that absent this 2005 Assignment of

11 Patent, you would be unable to record notice of the

12 sale of the patents to you with the Patent and

13 Trademark Office?

	

14
	

A.	 The way it was put to me was, we should provide

15 notice of the sale to you before we file the notice of

16 assignment from me to Software Rights Archive, Inc.

	

17
	

Q.	 Why did Mr. Lynch tell you this was necessary?

	

18
	

MR. KAPLAN: Objection; forin.

	

19
	

THE WITNESS: 1 don't know.

20 BY NR. HUNG:

	

21
	

Q.	 Did he tell you why this was necessary?

	

22
	

A.	 He said that you're supposed to provide notice

23 and there was no notice of the 1998 sale, and we should

24 provide it.

11

	
25
	

Q.	 1-le told you that you should provide notice of
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110

	

1
	

Q.	 Mr. Lynch, in his Declaration, refers to this

2 concept of the winding-up authority of the companies.

3 My question for you is, did you discuss this concept of

4 winding-up authority with Mr. Lynch?

	

5
	

A.	 Not really, no.

	

6
	

Q.	 You and Mr. Lynch never discussed whether you

7 were empowered as a former executive of

8 Site/Technologies/Inc. to execute the February 2005

9 assignmenton behalf of Site/Technologies/Inc., is that

10 right?

	

11
	

A.	 Can you ask the question a little simpler, 1

12 lost the thread there, I'm sorry.

	

13
	

Q.	 Sure. Sure. Did you and Mr. Lynch ever

14 discuss whether you were empowered as a former

15 executive of Site/Technologies/Inc. to execute the

16 February '05 assignment on behalf of

17 Site/Technologies/Inc.?

	

18
	

A.	 Okay. We never discussed it on behalf of

19 Site/Technologies/Inc., 1 didn't distinguish these

20 different entities. We did discuss that 1 had the

21 authority to sign the document, the February llth, 2005

22 Assignment, he said that 1 had the authority to sign it

23 as a former officer.

	

24
	

Q.	 As a former officer at any point in time, you

25 had the authority to sign the February 2005 document?
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1
	

C E RT 1 F 1 CAT E

2 STATE OF NORTH CAROLINA:
COUNTY OF WAKE:

3
1, Suzanne G. Patterson, do hereby certify that 1

4 placed under oath the deponent, Daniel Egger, at the
time and place herein designated.

5
Witness my hand this 7th day of October, 2008.

6

7

8
Suzanne G. Patterson, RPR

	

9
	

Notary Public, County of Wake
State of North Carolina

	

10
	

My Commission Expires: 9/5/2010

11

	

12	 1, Suzanne G. Patterson, Registered Professional
Reporter, certify that 1 was authorized to and did

13 stenographically report the foregoing proceedings at
the time and place herein designated; and that the

14 foregoing pages constitute a true, complete and
accurate transcription of my said stenotype notes.

15
1 further certify that 1 am not of counsel for,

16 related to, or employed by any party hereto or attorney
involved herein, nor am 1 financially interested in the

17 outcome of this action.

	

18	 Witness my hand this 8th day of October, 2008.

Suzanne G. Patterson, RPR

	

21	 Notary Public, Wake County
State of North Carolina

	

22	 My Cornmission Expires: 9/5/2010

23

24

-	 25

(
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IN THE IJNITED STATES DISTRICT COIJRT
FOR ThE EASTERN DLSTRICT OF TEXAS

MALISEALL DIWSION

1

SOFTWARE RIGIITS ARCHWE, LLC §
§

FIaInfiff,	 §
§
§
§

GOOGLE INC., YAHOO! INC., 	 §
IAC SEARCH & MEDIA, INC., AOL LLC, §
nd LYCOS, INC	 §

§
Dekndants.	 §

DECLARATION OF JEFEY FRANKLIN AlT

1, JefFrey Fiunklin Alt under penalty of peijury, hereby make the following declaration.

Alt facts set forth herein are tnie and correct, and 1 make this declaration based upon my personat

knowledge and upon review of corporate records:

1. 1 became the Chief Executive Officer of DeliaPoint, InciSite Technologies, Inc.

("Site Tech") on March 24, 1997. 1 also scrved as ChiefFinancial Olficer and Director of Site

Teck sincc September 2, 1997. 1 was also the Presidcnt and Chief Executive Officer and

Secretary of the corporate shell of the De'aware corporation, SiteiTechnologles/Inc.

("SitelTech"), from the time that Site Tecb acquired its stock and assets until its rexnaining

corporate shell was merged with Site Tech in 2000. 1 was also at times the sole director of

Sitefl'ech as well as the ofticlai "responsible person" in the bankruptcy of Site Tech.

2. On July 11, 1997, Site Tech acquired SitelTech from Daniel Egger and other

stockbolders. At that time, Site Tech's name was Deltapoint1 Inc. The purpose of this

tinsaction was to merge the business of SitetFech into Deliapoint Inc. In this transaction,

EXHIBIT2
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Deltapoint directly acquircd alt outstanding stock of Site/Tech and alt ofthe then-existing assets

of thc company, Inotuding its patents and trademarks. Deltapoint adopted the name of "Site

Teohnotogies, Inc." from Sitilrech and began conducting business under Site!Fech's

tradomarks, which were directly acquired In the transaction as asseta of Site Tech, and continued

developing the products which were the former business of Site!Fech. Alt former operations 01

Site/Tech became operations of Site Tech and the former employees of SiteiTech became the

employees af Site Tech to the extent that thcse employees remained in the organization. Sfte

Tech adopted and employed SlteiTech's website email addresses, and other property as its own,

and represented that it owned them. After the July 11, 1997 acquisition 1 Site/Tech Iacked any

substantial independent operation or business from that of Site Tcch. It did not design, produce,

market, or sell anything, and it had no signiflcant independent costs or revenues. Further, Site

Tech conducted SitctTech's few remaining busineas affalrs on Site/Fech's behalf. Site Tech

prepared consolldated financial statements for the companies, and Site Tech maintained

Site!Fcch's tax records.

3. Siteftech did not observe corporate formalities. Site/Tech held no director

meetlngs or shareholder meetings. SitelTech made no decisions, and took no actions, separate

from Site Tech. Site(fech main*ained no bank account separate from Site Tech's bank account.

SitelTech did not segregate any assets from Sfte Teck's assets; mstead, Site Tech represented

that it acquired all ofSitelTech's assets on Juty li, 1997, includiug its patents. SitclTcch did not

segregate its corporate records from those of Site Tecb. In fact SitefFech maintained no

separate corporate records.

4. My understandlng of the corporate records is that on July 8, 1997, the change 01

control provision of tho Certificate of Incorporation of Site/Tech was amcnded in conneotion

2
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with the acquisition to invoke the Ilquidation provisions of the Certificate of lncorporation upon

execufion ofan agreemcnt that sold substantially all tho stook of the company. Attached is a true

and correct copy ofthe amendment to the CertUIcate oflnoorporation. The assets, moluding the

patents, were transferrcd to Site Tech and assets were in fact held by Site Tech afler the

acquisition.

5. On September 16, 1998, Site Tech sold and assigned, among other things, IJ.S.

Patent No. 5,544,352, and related applications and fidure patents (wbich include U.S. Patent Nos

5,832,494 and 6,233,571) to Daniel Egger (the "Patents"). Daniel Egger paid $100,000 for tbe

•Patents.

6. 1 was the chief corporate oflicer ofboth Site Tech entities that controllcd ancl later

sold all of the assets on behalf of both Site Tecb entitles itt several transactlons with different

parties that were originally acquired fim Daniel Egger and his investors. At the time of the

execution ofthe 1998 BiU of Sale and Assignment that assigned the Patents to Daniel gger, 1

was the CEO af both Site Tech and Slte/Tech and was fully authoiized by both companies to

assign the Patents to Daniel Egger, It was my Intent, as well as the intent of all the Site Tecb

entities, to transtèr the Patents to Danlel Egger through the 1998 Bill of Sale and Assignment.

After the sale, nelther Site Tech enlity carrled the Patents on their books and both rccognized the

validity of the 1998 Bill of Sale and Assignment and that the Patents had been transferred to

Darnel Egger through these contracts. 1 aIso delivered the other V-Search products and code due

under the 1998 BilI of Sale to Daniel Egger on behalfofthe Site Tech entities. To the exient that

there is any question as to whether the Patents were assigned to Daniel Egger, the Site Tech

entities do not claim any title to the Patents and have long disclaimed any ownership in tkvor of

Daniel Egger. This inoludes Site/'Fech, whlch ratified tbe 1998 Bil of Sale and Asslgnment and

3
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Site Tech's authortty and rlght to transfer the patents in those documents on behalf ofall Site

Teeh entlties a Long dme ago.

1.	 The Site Tcch entitles further approve of and ratify the previous 1998

Assigziments and the 2005 Asslgnment to Danlel Egger flled on behalf of Siteffech by Daniel

Egger.

8.	 The 2005 assigninent was within the intent of alt the parties tc, the transaction and

fairly represented the transaction.

1 declare undor penalty of peijuiy under the Laws of the United States of America that the

ibregoing is true and conect.

cT i

-

Execu onAugustfk20O8
Myrtle Beach, South Carolina

4
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1

1	 IN THE UNITED STATES DISTRICT COURT

2	 FOR THE EASTERN DISTRICT OF TEXAS

3	 MARSHALL DIVISION	 CERTIFIE[)
4	 TRANSCR1pT
5

SOFTWARE RIGHTS ARCHIVE, LLC.,
6

Plaintiff,
7	 : Civil Action No.

-vs-	 : 2:07-cv-511 (CE)
8

GOOGLE INC., YAHOO! INC., IAC SEARCH
9 & MEDIA, INC., AOL, LLC., and LYCOS,

INC.,
10

Defendants.
11 --------------------------------------x

12

13

14	 Videotaped deposition of JEFFREY FRANKLIN AlT, the

15 witness herein, called for the purpose of Discovery

16 Examination by the Defendants, pursuant to Federal

17 Rules of Civil Procedure, taken before Rita Rodriguez,

18 a Notary Public for South Carolina, at the Hilton

19 Myrtle Beach Resort, 10000 Beach Club Drive, Myrtle

20 Beach, South Carolina, on Tuesday, September 30, 2008,

21 comrnencing at 9:45 a.m.

22

23

24

25	 EXHIBIT3
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104 1

	1• 	 1
	

A.	 Yes.

	

2
	

Q.	 The next paragraph she says, "In 2000 whilLe

	

3
	

finalizing the 2000 tax returns it appears we

	

4
	

became aware that Slash still existed on paper

	

5
	 and had not been liquidated."

	

6
	

And then she says, "1 have an e-mail

	

7
	 string from Wilson, Sonsini relating to the bill

	

8
	

from the franchise tax board asking us to prepare

	

9
	 a letter saying that Slash had no assets and a

	

10
	 response back saying we were not comfortable

	

11
	

stating that since we had just determined the

	

12
	

entity still existed."

	

13
	

Do you see that?

	

14
	

A.	 Okay.

	

15
	

Q.	 Do you recall any of that that she just describes

	

16
	

there that Wilson, Sonsini had e-mailed -- that

	

17
	

the franchise tax board, somebody had wanted them

	

18
	

to prepare a letter saying that Slash had no

	

19
	

assets and in 2000 y'all were not comfortable

	

20
	

stating that since you hadn't determined if Slash

	

21
	

still existed?

	

22
	

Do you recall that?

	

23
	

A.	 1 mean, 1 did not recall that until she sent me

	

24
	

this e-mail.

	

25 Q.	 But you have no reason to dispute the accuracy of

Doerner & Goldberg New York * A Veritext Company
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105 1

1
	

her e-mail; do you?

2 A.	 No.

3 Q.	 In fact, we have seen tax returns from 1998 and

4
	

1999 for Slash showing that they still had some

5
	 ongoing business activities; correct?

6 A.	 They were filed in 2001 as a result of this

7
	

determination that we needed to do that.

8 Q.	 Right. Which confirmed that slash still had some

9
	 ongoing business activities in 1998 and 1999;

10
	 correct, Nr. Ait?

11 A.	 Yes.

12 Q.	 And she says, Til don't have any records but we

13
	 must have done some work in 2000 to allocate

14
	 something to the entity as the final tax returns

15
	

have filings for the entity each year until 2000.

16
	

We recognize royalty income and showed some fixed

17
	

assets."

18
	

Do you see that?

19 A.	 Right, but we did not allocate any gain on sale

20
	 of software.

21 Q.	 You don't have any reason to dispute the accuracy

22
	 of that statement by Niss Fugitt; right?

23 A.	 1 don't. It's a direct interpretation.

24 Q.	 You would agree, wouldn't you, Mr. Ait, that in

25
	

1998 and 1999, based on the documents we have

Doemer & Goldberg New York * A Veritext Company
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1
	

misremembered it or misheard it?

	

2
	

A.	 No, 1 said those employees 1 agreed to keep

	

3
	

employed for one year in North Carolina but as

	

4
	

employees of Site not as employees of Slash.

	

5
	

Q.	 Well, if we look at the federal income tax return

	

6
	

for 1998, we show Slash paying salaries of

	

7
	

$88, 000?

	

8
	

A.	 But 1 don't know what that's for. Their salaries

	

9
	 would have been much greater than that. That

	

10
	

actually can be a portion of my salary as the CEO

	

11
	

that they decided to apply to this. 	 Again,

	

12
	

without asking the accountants the way that they

	

13
	

distributed these assets across that for whatever

	

14
	 purposes, 1 can't tell you. 1 can't remernber.

	

15
	

But 1 could tell you that Ron Sauer's

	

16
	

salary, Neal's salary and Sean's salary far

	

17
	

exceeded $88,000.

	

18
	

Q.	 But that $88,000 could be a portion of their

	

19
	

salaries too; couldn't it?

	

20
	

A.	 It could be but 1 don't believe that it is.

	

21
	

Q.	 But we have here $88,000, compensation of

	

22
	

officers. That's what was written, compensation

	

23
	

of officers, on a federal income tax return that

	

24
	

you signed in 2001 on behalLf of Slash?

	

25 A.	 But it would not have been their salary. This
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108

1

2

3 Q.

4

6

7 A.

8

9

10 Q.

11

12

13 A.

14

15 Q.

16

17

18

19

20

21 A.

22

23

24

25 Q.

would have been mine because it says officers.

They were not officers.

But you would agree that Slash was paying at

least $88,000 because that was what was reported

to the federal government for an officer in the

1998 tax year; correct?

Yes.

MR. KAPLAN: Objection. Asked and

answered.

Wouldn't you agree, based on what we have seen

here today, Mr. Ait, that Slash was not a shell

entity in 1998 or 1999?

No, 1 don't agree with that. There was no

business carried out by Slash.

Even though Slash is taking these losses and

other amortizations and depreciations and has

capital paid in as we have seen on these income

tax returns in 1998, your opinion and belief, as

you sit here today under oath, was that Slash was

a shell entity in 1998?

Yes, it was a wholly-owned subsidiary that did no

business. 1 don't know what you classify as a

shell but that's what 1 would classify as a

shell.

Let me ask you, what is your definition of a

Doerner & Goldberg New York * A Veritext Company
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110 1

shell entity? If you told me 1 didn't get it.

A.	 A shell entity basically is a corporation that

has no assets.

Q. But we know from looking at the 1998 tax return

that in fact SILash had assets in 1998, don't we,

sir?

A.	 Desks, chairs and computers, yes.

Q.	 So you would agree under your own definition of

shell entity, under the definition that you just

told me, and 1 mean this respectfully, Slash was

not a shell entity at least in 1998, you would

agree with that; right, and the same in 1999;

correct?

A.	 Okay.

Q.	 I'm going to get through some stuff here that 1

don T t want to ask you. Give me a second here.

I T m going to cut some stuff here.

V-Search technology, Mr. Alt, you have

talked about that being the technology that you

intended •to seli to Mr. Egger; correct?

A.	 Yes.

Q.	 Did you ever try to sell the V-Search technology

to anyone other than Mr. Egger?

A.	 No.

Q.	 When we say the V-Search technology, do you know
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23

STATE OF SOUTH CAROLINA

SS:	 CERTIFICATE
COUNTY OF HORRY

1, Rita Rodriguez, a Notary Public for South

Carolina, do hereby certify that the within named
w'itness,	 , was by me first duly sworn to

testify the truth, the whole truth and nothinq but the

truth in the cause aforesaid:

That the testimony then given was reduced by me

to stenotype in the presence of said witness,

subsequently transcribed onto a cornputer under my

direction, and that the foregoing is a true and correct
transcript of the testimony so given as aforesaid.

1 do further certify that this deposition was

taken at the tiine and place as specified in the

foregoing caption, and that 1 am not a relative,

counsel or attorney of either party, or otherwise

interested in the outcome of this action.

IN WITNESS WHEREOF, 1 have hereunto set my hand

and affixed rny seal of office at Myrtle Beach, South
Carolina this	 day of

H&
RITA RODRIGUEZ, Notary Public

for South Carolina.

My Cornmission expires October 4, 2010.
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SEC Info - Site Technologles Inc - 1OQSB - For 9/30/98

disposition provided the Company with much needed liquidity.

V-Search Disposition. On September 30, 1998, the Company consummated the
sale of its V-Search tecbnology and related patents. This was tecbnology that
the Company acquired in the Site Tech Acquisition. The Company sold the assets

relating to V-Search in cash to Daniel Edgar. The Companv received a cash
payment of $l0O,000.

Recent Acquisitions. On Julv 11, 1997, the Company consummated the "Site
Tech Acquisition" pursuant to which the Company issued a total of 550,029 shares

of Common Stock, made a cash payment of $60,000 and assumed liabilities of
$73,000 for a total purchase price of $638,000 in exchange for all outstanding
shares of Site The Company recognized a charge to operations of $500,000 for

the portion of the purchase price determined to be in-process research and
development.

On Noveuer 19, 1997, the Company consummated the "Inlet Technology

Acquisition" pursuant to which the Company acquired from Inlet certain Internet
technologies. As consideration for the Inlet Teclmology Acquisition, the Company

issued Notes payable of $825,000 in cash and 360,000 shares of the Company's
Common Stock. The Compan y recognized a charge to operations of approximately

$1.]. million for the portion of thepurchase price determined to be inS-process
research and development

See Note 6 of Notes to Consolidated Financial Staternents in the Company
Form 10-KSB for the year ended December 31, 1997 for further discussion of the

Site Tech and Inlet Acquisitions

Revenues. The Cothpany 's revenues consist of license revenues from sales of
software products to distributors, reseliers and end users. In addition, the

Company derives license revenues from royalty agreements with certain customers
Under these agreements, the Company typically receives a large percentage of the
aggregate revenues in the form of a nonrefundable royalty paid upon shipment of
the master copy of software, which aliows the customer to license a specified
number of copies of the Companv's software. In addition, the Company recently

introduced products targeted at the small to medium size businesses ("SfrrBs") and
corporate department user markets for scalable Web site development and

management solutions. In connection with the introduction of these products, the
Company increased its use of non-retail distribution channels inc].uding value

added reseliers ("VARs"), original équipment manufacturers ("OEMs") and Internet
Service Providers ("ISPs") -

Software product sales are recognized upon shipment of the product, net of
appropriate allowances for estimated returns. Revenues frotn software royalty

agreements are recognized upon shipment of a master copy of the software product
if no significant vendor obl±gations remain under the term of the license

agreetnents and any amounts to be paid are nonrefundable. Paynients received in

http //www secinro com/dr6nd 74Jf htm (13 of 40) [8/1/20083 12 50 PM]	
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1 iLI:Lo PI 9I

TfflS SUMMARY IS MODJFIIZD IN ITS tNTJRETY BY THE MOU
DETMIffl WLANATIOT4 CONTAJNZD IN 1BE BAIANE OP THE
DISCLOSIJRE STATEMENT ANI) THZ SPECJIIC PROVISLONS OF
ThZ ILAN OI RLORGANIZATION, WflICU PROVISIONS SHALL
GOVERN THE TREATMENT OF CRED1TORS AND EQUITY
SECURITY HOLDERS.

Banknptzy fUbg Site Techno1oes, Inc., dba Delta Point Ihc. (the Debtor") filed its Chapter

11 Bankruptcy Case on Fthruary 2, 1999. This Disdore SthtneM and the accompying Plan of

Reorganization constitute the Debtoi's propoa1 for an orderiyliquidathrn ofit& •auets.

Voting Instructiuna: Accoinpanying this Disclo3ure Sttemnnt is a Baliot .which may be used to

vote on the Pha In ordcr to bo timely, Ballots must t,e received by coun.eI for the Debtor not lator

than 5:00 pin. on May 30, 2000 at

Mwray & Murray
A Proteuional Corporation
Attn. Janice M. Murray, Esq.
3030HanaenWay, Suite200
Palo Alto, CA 94o4-10O9
Telephonc: (650) 852-9000
Facinile: (650) g52-9244

Cónllnnation Hearlig: The Bankruptcy Couit has been asked to schedulc a hearing to consider

conflrmation ofthe Nazi. Creditors, Equkty Security Holders and parties in intercst will receive a

separate notce. accompanyiug tbis Discloaure Staternent, identifying the date, time and place ofthe

Confirination Hearing, and identii'ing therequirements for fihing and serving objections, ifaiiy, to

confixmation of tbe Plan. The Confirrnation Hoaring may be adjourned from time to time without

fiirther notice except for the announcoznent ofthe adjournniesit date made at the Confinnation

Hearing or auy subscquently adjouxned Confirniation Hearing.

Meani oflmplcinentation: The Debtor consununatod the StárBasc Sale (u defined in tho Plan)

pursuant to whlch thc Debtor's core technology assets were sold to StarBue in exchangc for

625,000 aharea of StarBaae stock. Aft*r the expiration ofcutain reatzicfiox tile Debtor sold all of

its StarBase stock TheDebtoralso conducted anauction ofits fixed assets (e.g., fimiituro,

equipmit and miscdlaneous personal property). Proceeds froni the sale oftho StarBaae stock, the

auction and other assets wbich may be Uquidated by the Debtcr will be distributed pursuant to the

-1-
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1 tcrms of the PIan. The Bankruptcy Estate preent1y has approximatcly $8'4 milhion in cash with

2 whlcli to iinplernent the PIan.

3

4

5

6

7

8

9

10

1.1

12

13

14

15

16

17

r 18

Sp.cific Tre*tm,nt A summary fthe treatmcnt ofthe vaxious classes ofclainm and Interests

is set forth below:

Administrative C'aims 	 Admfriistretive Ctairns will be paid in fuji on
the tateat of (i) the Etfecdve Date of the PIan,
(11) upon aitowence by the Bankruptcy Court,
(ili) in the otdinary cour$e of tha Debtor's
busineas or (iv) such other time as may be
agreed to by the ho!der of such Claim.

Tax Claims	 Tax Claims wili be paid in fuf 1 on the 1atet af
(1) tha Effective Date of the PIan, (ii) upon
atIowanoe by tha Bankruptcy Court. or (iii)
such other time as may be agreed to by the
hoIder of such claim; provided, however, the
Debtor may eiect to pay tax claims in
deferred cash payments, over a period not
exoeeding six (6) years after date of
assessmeflt.

Class 1: Priority CI&ms	 Priority Claims wiU bu paid in full ori the
Etfective Dto of the Pien.

Class 2: Savoir Technology Group. Inc. Savoir shail retain its lien (to the extent not
avoided), which lien wili attach to tho
proceeds from the sale of. its collateral.
Savolr's Aflowad Secured Claim will be paid
in full. The balance of any Claim by Savotr
will be treated as a CIas 3 Claim.

Ciass 3: Unsecurod Credtors

21

22

23

24

25

26

27

28

Unsecurad Creditors will be paid In full,
including interest, as soon as practicable after
the Effective Date and after the paymant of
or reservation for all Ahiowed Admlnlstrative
Claims, Allowod Secured Claims, Tax Claims,
Priority Claims, any other senior Claims, and
post-Confirmation expensas af tha Debtor;
providod, however, that said payment will be
made no later than tha later of fi) thirty (30)
days after tha Effective Date, or (li) upon
resolution of all Disputed Claims, includlng
Rejeotion Claims. Notwithstanding the
for.egoing, in tha unIikely evant that there are
insufflcieflt funds to pay unsecured Credltors
in fuU with interest4 unsecurad Creditors will
be paid pro rata from availabia funds.
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1	 ______

2 Clase 4: Common Stock Hoîders	 Sh&ehoLders of record ori tha Distributlon

	

4	 (1) payrnent of Or reservation for ell Allowed

	

6	 and post-Confirmation expenses of the

	

7	 CJ&ms and Dîsputed Intereats. The Interests

9

	

10	 outstanding, unterminatod options and

	

11	 stoak shall recelve nothing under the PIan and

	

12	 canceled and extinguished on the Etfective

13

3	 Dato shall receivu a pro rata dsflibutšon from
available ftinds, as soon as practicaba after

Adminístrative 1a1ms, Allowed Sòcured
ctaims, Tax Claims. Prîority Claims; Aliowed
Unsecured Cfaims. any ather senlor C1ms,

Debtor, and (11) resolution ot all Disputed

of corn.mon stock hokiers shaH otherwise be
8	 cancelled and extinguished on the Distrlbution

Date.

warrants to acquire the Debtor's common

thoir respective interests shall oth rwise be

Date.

> 1	
14	 The Debtòr belives thConfinnatìon oftho Plan will result in the highest and best reçovery

15 for, and is in thebest interest of, Creditors and EquitySecurityHolders. Accorciingly, the Debtor

urges all eligibia Creditors and Equìty8ecurity Ho1ds to subniit their Ballots in favor ofthe

17 P1anonorbeforeS:00p.ntonMay3O2000.

18	 Dlsfribution ofPtan Documents: The Debtorhas ütilized the servicea ofBankruptay

9 Claims Mministration ("BCA") in tbis case for initial data inpnt and data base gereraticn for

20 information required to be served an ereditors and shareboldezs. BCA has siso provided services

21 related to notice preparation, printing and mailing to creditors and shareholders in this case. The

22 Debtor intends to retain BCA (or a similar sorvice if BCA 13 not available) to prepare, print and

dieburse the plan solicitation packageto all parties in interest The Debtor will pay BCA for its

24 services in the ordinaiy course of business froin funds on hand in tho estate.

25

26 1	 1.1 Site Tochnologies, Inc., a California corporation (NSÌteM, the NDebtorN orthe

27 uCompany) submits this Disclosure Staternent in connecticn with the solícitatión of acoeptanoes

28 ofthe DEBTORS PLAN 01' REORGANIZAT!ON dated Marclz 27,2000 (the "P1an). The
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Planis being transmittcd to Creditorz and Equity Security Holders ofthe tebtor with ibia

Diaoloaurc Statement Capitalized t&ms uaed herein, ifnot separately defined, have the

1 merning assigned to them m the Plan.

12 Chapter 11 sets forth the rules and procedurea under which flnancially distressed

entities may be reo .ganized or Iiquidated pursuant to a plan of reorganization presnted to

1 
creditors and shareholdcrs for consideration and approval. Confrrnption ofthe PIan jsthe

oulrnination ofthatprncess.

1.3 The Plan is being proposed bythe Debtor to effect an orderly liquidation of the

Compans assets, to niaxirni the value ofthoseassets, and to. pravide for the distribution ofthe

liquidation proceeds to Credito±s and Equity Seourity Holders.

1.4 The Plan seta forth a proposal for the satisfaction, discharge and/or cancdllañon

of all Claims againat and Interests m the Debtor. Creditors and Equity Socuiity Holders should

thoroughly reviewboth the Plan and thcDisclosure Statement before deciding whcther to accept

reject the Plan. The purpoae ofthe Disoloaure Staietneiit is to provide adequate inforination of

a kind awl j sufficient detail, asfar as i reasonably ptactiab1e in light ofthe nature and histiy

ofthe Debtor and the condition of the Debto?s books and records, that.would enable a

hypothetical reasonable investor typical ofholderB of Claims and Intãsta of the relevant Class to.

make an informed judgnient about the Plan.

1.5 Bcfore the Debto?s Diselosure Statement xnay be used in conncotion with an

acceptance or rejection ofthe Plan, the.Bañkruptoy Court, afe a noticed hearing, muat have

approved tho Disclosure Statement as containing adequate information to enable Creditors

Equity Security Holders and paitiea in interest to make an infonned judgotent on whether or not

to accept or reject the Debto?s Plan.

1.6 As set forth in the Order Approving Disolosure Statement enolosed herewith, the

Bankruptcy Court approved this Disolosure Statcnient. The Cows approval of the Disolosure

Statement, however, does not constitute an endorsement of the Plan bythe Bankruptcy Court

1.7 Creditors and Equity Security Hoiders shouid read this Disclosurc Statement and

theP1anintheirenypriortvgbywayoftheenc1osedBallot;whohmuatbec0mPIeted

-4-
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1 and rwned.

2

3

4

5

6

7

21 THIS DISCLOSIJPE STATEMENT CONTAINS JNFORMATION WHICH MAY

BEAR 1JPON YOIJR DEC!SION TO ACCEPT OR REJECT TI-IE PROPOSED PLAN. PLEASE

RKAD TmS DOCLIMENT WITR CAR& FOR THE CONVENLENCE OF CREDITORS AND

EQUITY SECURITY EQLDERS, ThJS DISCLOSURE STATEMENT SIJMMAB1ZES TIIE

TZRMS OF ThE PLAN,BUT THE FLAN. ITSELF QIJALIFIZS rms SUMMARY. 11 ANY

INCONSLSTENCIES EXIST JJETWEEN THE PLAN AND THJS DISCLO$URE STATE1ENT,

THE TERMS OF THE PLAN ARE CONTROLLLNG. NO REPRESENTATIONS ONCERN1NG

THE DEBTOR, ITS FINANCIAL COND!TION OR ANY ASPECF OF THE PLAN ARE

AUrH0RJZED BY THE DEBTOR OTRER TUAN AS SET FORTH IN THLS DISCLOSURE

STATEMENT.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2i THE PINANCIAL INFORM4TIO1'{ CONTAJND HEREIN, IJNLESS

OTHERWISE INDICATED, IS UNAUDITED; IN ADDITION, BECAUSE OF THFI DEBTOR'S

FINANCIAL DIFFICULTIES, TliE rNFORMATION CONTAINED REREIN MAY BE

INCOMPIJETE Ok INACCURATE. FOR THE FOEEGOING REASONS, TRE DEBTOR AND 1TS

PROVESSIONAJS AR.E UNABLE TO WARRANT THAT TRE INYORMATION CONTAINED

HERELN IS WITHOUT ANY INACCURACY. HQWEVER, GEEAT EI 1YORT RAS BEEN MADE

TO ENSUBE THAT ALLI SUM INFORMATION 15 FAIRLY PRESKNTED.

.

kik

r
23 THE PROFESSIONA[JS REPRESENTINC TIJE DEBTORIIAVE RELIED UPON

INFORMATION FROVIDED BY TUE DEBTOR IN CONNECTIONWITE TRE FREPARATION

OF TWS DISCLOSURE STATEMENT AND R4YE NOTTNDEPENDENTLY VERIFIED ALL OF

TUE INFORMATION CONTAINED HEREIN. THE CONTENTS OF ThIS DLSCIOSURE

STATEMENT SROITLD NOT BE CONSTRUKD AS LEGAL, BUS{NESS OR TAX ADVICK. YOU

SHOULD CONSULTWffH YOUR OWN LEGAL COUNSEL AND ACCOUNTANT AS TO

LEGAL, TAX AND RELATED MATTERS. CONCERNING YO1JR CLAIM Ok INTEREST.

2.4 TEE SECUTRES MW EXCIIANGE COMMISSION HAS NOT

APPROVED OR DISAPPROVED TWS DISCLOSURE STATEMENT, OR

D8cZO3UR&STA1M3(t 1
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34

3.1 All dcfinition descnbed in Søction 2 ofthe Plan are rncorporatcd hercin by

reference.

4. VOJJNG 1NSTRUCLONS

4.1 rr IS IMPORTANT ThAT YOU XBRC1SE YOUR R13HT TO VOTE TOACCEPT

OR RB3ECF ThE PLAN. Ifyou are ar may be entitied to vote on the Plan, you have been sent a

Bailot and inatructions for voting with this. Disclosure Staternent. You should read the Bailot

oarelItlly and foilaw the instructions contained therein. Please U3C only the Baliot sarit to you

with thi3Disclosure Statenient.

4.2 To simplify the voting procodure, Ballots have been sent to all known holders of

Claimz and Interests, including Disputed Claims and Disputed lnterests to which objectiona may

be fileii The Bankniptcy Code and the Bankmptcy Rules provide that only the holders of

Allowed Clainis (or Clairns whioh are deemed Allowod) and holders of Ailowed Interests (of

record an the date tha Onler Approving Dlsolosure Statement is entered or anoth date axed by

the Court) are entitled to vote on the Plan. A Claim or Interest to which an objection has been

ffled is not an Allowed Claim or Allowed Interest unless and until the Bankruptcy Court rules on

the objection. The Bankruptcy Court may teinporarily allow a Disputed Claim or Disputed

!nterest to which an objeotion has been filed for purposes ofvoting ou the Plan. Therefore,

although the holdera offlisputed Claims or Diaputed Tnterests to wich an óbjection has been

filed will receive Ballots, these votes will not be counted unless the Bankruptcy Court

teinporarily ailows such Claiins and lnterests for purposes ofvoting on the PIan.

4.3 Tfa paxiy m interest 18 a member of more than one Class, it will receive a Bailot

for eacli Class. 11 YOU ARE A MMBKR OF MO1E TIIM4 ONE cLASS, YOU MUST FILL

OUTAND RETURN ALL.BALLOTS SENT TO YOIJ.FOR YOIJR VOTE TO CQUNT LNEACR

cLASS. AN ACcEPTANcE OR REJECTION OF TBE PLAN MAY BE VOTED BY

COMPLETING TRE BALLOT TRAT ACCOMPM4IES 1BE PLAN AND THE DISCLOSURE

281 STATEMENT, AND RETURNING 11 NO LATER TRAN MAY 30,2000 TO:

LDA1LiTh643Tl44d.tLwd	 -6-	
1ORE3TATBMNT 

1
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Murray & Murray
A ProfesIornd Corporation

Attn: Janige M. Murray, Esq.
3030 llnsn Way Sulte 200

PaloAIto, CA 9404-1009

JF YOUR BALLOT IS NOTRETCRNED BY MAY 30, 20OO IT MAY NOT BE CONSIDERED.

BALLOTS WHIcH ARE RETtJRNED BUT NOT PROPERLY EXECUTED WILL NOT BE

CONSIDERED. BALLOTS WHIcR ARE EXECUTED BUT WH1R FAIL TO INDICATE

EITRER ACcErTANcE OR RLJECrI0N OF ThE PLAN WILL BE CONSIDERED AS

ACcEPTING THE PLAN.

; 1

5.1 The Debtor commenoed this Chapter 11 case ou February 2,1999 with the filing

ofits Vohintaq Petition in the United States Bankruptcy Court for the Northern District of

Califomia, San Jose Division.

5.2 The Debtor was in thebusiness ofdesigning, developing, licensing and eUi,ng

software products and related rnateiia1 for vrioüs Web site applications. The Debtor, formc1y

headquarted in Sootts Valley1 Califomia, was fortued in 1989 and became a. public oompany in

Decnbe4 1995.

5.3 The Company was originiJ1y fQrmed to design, develop and markct vizualization

software products for psonaJ ooxnputers. Thc Coxnpany comrnenoed shipments ofits initial

product, DeltaGraph, at the end of 1989. Prior to 1996, the Cotnpany deiived substantially all of

its product revenues from licenses of DeltaGraph charting and graphic software produots.

5.4 Comnienoing with its acquisition of the technology required to develop

WehAnimater (a multi-niedia authoring tool for the Web) in Novemb 1995, the Company's

strategy had bean to realize a signifioant and growing percentage ofits revenues from the sale of

Internet software products. Towards that end, the Company acquired technology to develop

QuickSite (a Web site creaiion and xnanagemcnt tool) in December 1995 (released version 1.0 in

Fe*uwy 1996) and introduced WebTools in March 1996, WebAnlinator in July 1996, QuickSkte

Developer's Edition in Septeinbcr 1996 and QuiteSite 2, in May 1997. In Juiy 1997, the

Cornpany acquired tethio1Ogy to develop SiteSweeper2.O which was releaaed in Septernber

7
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1997, and in Navember 1997 the Company acquired teabnology to develop SIteMaster 4.0 whioli

was releaacd in March 1998. In Maroh 1998 the Cornpany also released QuiokSite 3.0, and in

May 1998 thc Conipany relcased the enterprise edifion ofthe SiteSweeper product.

5.5 In June 1997, as pt ofthe Company's continuing strategy to focus its

Case 2:07-cv-0051 1 -CE Document 118-7 	 Filed 12/15/2008 Page 12 of 38

1

development, sales and marketing ofl'orts on Internet software products, the Company sold asaets

related to its Delta Grapit software prodw* With the DeltaGraph sa1e the Conipany's future

operatng results dcpended on the successf1 developmenl introduction and commercial

acceptanccofthc Coinpany's Internet software products. In September 1998, the Compaty also

sold its V-Search technology andrelated patts. In addition to further focusing the Cotnpany on

Internet software produots, these sales providtd thc Company vith much nceded liquidity.

5.6 .The Coinpany financed its operations primarily through private and public sales

of equity securities, borrowings under a term loan, the private sale of debt securities and the sale

ofthe De1taGtph product line, and other iiniited asset sales. Sinoe its inception, the Company

f recewed approxirnately $24 milhlon in proceeds from private sales of stoclç convertiblc dcbt

and from the Companys two public ofi'erings of public stock. The Conipany inourred net losses

of$8,159,000 for theyear ended Decernbez 31, 1997 and $2497,000 forthe nine months endod

September 30, 1998, and had an accumulated deflcitof$24,334,000 as of September 30, 1998.

5.7 In light ofits diminishing oash balances (due prirnarily to Iirnited rcvenues from

ita newly introduced products), in May and june 1998, the Debtor sigthflcantly reduced its head

count from 33 to 11 and significantly reduced its expenses and operations in the areas ofsales

and inarketing. In order to consevo its limited reimIning cash balanoes, the Debtor shaiply

curtailed operational activities since June 1998 by, arnong other thinga, further reducing its non-

technology tiead count (eliminatIng sales and marketing personnel) and limiting related

marketing expenditures. In December 1998, thc Debtor shut down operations and laid offniost

ofits remaining employces.

5.8 Dwing thetwelve (12)months preceding the Petition Date, the Debtorfooused

its efforts on evaluating its strategic options, inoluding a saló of the Debtor to a third party or a

sale ofthe Debtor's assets. Whón it bccamc clear that the Debtor would be unable to raise

-8-
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1 addilional nvesnit capi1, the Dthtor intensed i effor to find a potentiel acquisition

cdidate. By mid-March 1998, the Debtor developed a t&geted Iist of likety candidate3.

During March and April 1998, the Debtor began ncgotiating with Onc such canclidate to integrate

some of tho Debtor's technology with that cornpany's products and also held several high level

discussions inwhichtheDebtorintroduceditsdcsiretomergeorbeacquired. InMay 1998, the

Debtor was informed that thia company was not interested in •a merger or acquisition. AIso in

May 1998, the Debtor oontacted 10-15 additional companies to in*stigats merger and.

acquisition opportunIties, to no avaiL

5.9 In June 1998, the Debtor retained Alliant Partnerg ofPalo Alto, California

("A1liant a mgers and acquisitions firm. The Debfor and Alliant developed a stretegy that

defined the Debtor's asset value as two-fold: (1) the Debtor's Internet technology, and (ii) its

status as a publio company. Efforts over the foliowing niontha focused on contacting potential

oapdidates that would beneflt froxn both the technology and publio corporate assets and thus

yietd the greateat value for the Debtor. SevaI companies w&e contacthd, discusaions with

some ensued, but nothing matenalized. In August 1998, the Debtor sbifted into the sond phase

of its stxategy wheze two teams we establislied - one team to focus on presentmg its Internet

technology to public software companies and the other team to focus on presenting the

availability of the public shell to piivate cornpanies. During August and Septernber 1998, Alliant

contacted a&ut 110p	 via telephone and màiled ont approxünately sixty (60) full

presentation packets. Several ielephone interviews were held during this time frame. The

Debtor also comrnenced sermnus discussions with and responded to duc diligice reque3ts frQm 5

public coinpany intezeeted in the teobnotogy. StarBase then made a firni offer and the prior

company dropped out ofthe biddhig. Thereafter, the Debtor and StarBase exeicuted the StarBase

Agrenent

5.10 In late Septen-ib& 1998, the Debtor commeuced serious discussions 'with and

responded to due diligeiice requcsts ofSavoir Technology Grobp, Inc. ("Savoiil, a public

companyinterested in acquiring the public shell in a reverse merger with one ofits divisions.

Sa'y ir made a $1 50,000 bridgc loan in December 1998 to provide the Debtor with needed
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financial resources to complete the deflnitive documentation process with regard to theproposed

transaction. Absent Ssvoir's support, the Debtor would have had insufficient capital 10 sustain

operationa and scek shartho1d approval Ofthc transaction. Savofr made an additional S50,000

loan to the Debtor in January 1999. Howevei, in mid-Januaiy 1999, thc Debtor was infonned

that Savoir would no Ionger pursue completion ofthe iiansaction:

S!14 1 )

6.1 Jeey F. Alt ("Ait' is the ChiefExcuti Offi er and Sharon Fugitt ("Pugitt")

is the Vice President ofFinance/Operations ofthe Debtor. Following terrninalionofall othcr

ernployeeg, Ait and Fugitt agreed to assist the Debtor in the Ordly liquidation of its assets. Alt

and Fugitt negotiated the sale ofthc Debtor's intellectual property to StarBase which reu1ted rn

benefit to the estate ofxnore than $8.3 mithon in cask Alt and Fugitt hold claims againat thc

Debtor for unpaid wages, employee benefits, expease reimbursemeiit and acveratico wbich are in

part cJassified 53 Class 1 Priority Clanns and in part as Class 3 General Unsecured Clainis as

providcd in the Code. The Plan provides forthe rejection ofthe Alt and Fugitt Employrnent

Arcements. As a result, any claims by Alt and Fugitt under the Employment Agrecments

becoine Class 3 claims and Eeceive the same treathient all other general unsecured clauns.

Pre-petitlon Claims held by Alt are for: (i) vacation pay of $3,390.44 and (u) severance pay of

$ 165,000. Pie-petition Claims held by Fugitt are for: (1) vacation pay of$6,346.30 (ofwhich

$4,300 is a pnority claim) and (li) severance pay of $65,000. Both Alt and Fugitt h.ave bccn paid,

and will continue 10 be paid, for poat-petition wages and-expenses.

' çgj p 'i ij	 icez ;

7.1 StwBase Sale. On March 17,1999. the Debtor consuxnmated thc sale of its

intellectual property assets 10 StarBase. The initial aggregate purchase price paid by StarBase

consistcd of 625,000 newly issued andinitiallyunregistered shares of StarBase common stock.

Undcr the StarBase Agrcement, the purchase price was subject to adjuslment *1 the closirLg ofthe

asaet sale 10 cause the aggregiAte estimated value of the StarBase oommon atook 10 be not leas

than $ 00,000 and not greaterthan $I,500,000. Under this formuia, thc actual number of shares

constitutIng the pw-chase price was 625,000. The shares were subject to a 6month lockup
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period. In addition, an escrow fund containing 125,000 of the b&es was in place for a period of

2 aix (6) rnontbs to allow for indcmnication claims by StarBase. The sharea wee eventually

3 rOleased from the escrow fund, io indemniñcation claim having bei made. by StwBaae.

4 Thereaer, the Dcbtor could not liquidate the shares in a single transaction. No mors than five

.5 perot (5%) ofthe pnOr buainess day's trading volurne in theshares could be sold on any given

6 day. Mao, in conjunction with the asic to StarBase, the Debtor sought and obtained Bankruptcy

Court approval to asurno and asszgn to StarBase numerous executory contracts as required by

8 thc SturBase Agreemcnt.

7.2 Sale ofStarBase Stock. Foliowing cxpiration of the lockup and esorow periods,

the Dcbtor sought Court approval to sell tbe shares by way ofinotion to expedite the Debtor's

ability to Iiquidate the shares in view af the dramattc price increase per share which began in

Deccmber, 1999. On or about Decembcr 21,1999, the Court ent.ered its Order (the "Ord&')

authorizing the Debtor to scil the shares and to employ First Security VanlCasper ("VanKasp&')

as broker in connection with the sale. StarBase retainod a right of firat refusal with respect to any

proposed sale ofthe shares for a period of eighteen (18) months after the closing. The Debtor

sought and obtained awaiver fmm Stsrase of thisright and prooecded to sdil thc shares on

opi market. As a point ofreference on February 5, 1999,inirnediately prior to the tirne the

Debtor filed its motion to sell its •tecbno10 assets to StarBase m exchange for the shares, the

shares were selling at a SI .75. An Internet search on Novernber 17, 1999 mdicated the last trade

on that day at $2.41. The Debtor ultirnately soId-the shares on the open market during the period

ofJanuary 11,2000 to Jemiary 18,2000 at prioes ranging from Si 1.25 to $14.62 per share.

Prooeeds ofthe saie wera approirnate1y $8365,840. As providecl in the Order, VanKasper

received a commicion rate oftwo oents (20) per share (i.e., S12,500).

7.3 Auction Sale. On March 11, 1999, the Bankruptcy Cowt entered its order

authorizing the Dcbtor to sdll ccrtain thrniture equipment nd other personal property assets by

auction. Foliowing Bankruptoy Couxt approval, the Debtor hired A.R. Pagan & Co.

C'Auctione1 as the Auctioneer. The auction asic was conducted on Mareh 23,1999. The

Auctiuneerwas paid cpises of$7,500 (consisting of S5,000 for advei-tising and $2,500 for

-11 *
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labor) plus aten percent (10%) commission ofatha1 collected bid sales. Inaddition, the

Auctioneer was entitled to charge a buyer's preinium to auction buy. Thc net auction

proczeds were 39,000. A dispute arose regarding the disposition and account ng for ccrtain

cubicies that w&e paxt of the auction. The Debtor contenda that a buyer was prepared to pay

$4800 for the oubiclea. The auctioncer, baving no recoliection ofsuoh a buyer, assets that

efforts to e1l the ibic1es at auclion we unsuccessful and the cubicles were re,noved froxn the

Debtor's prernises by a partywilling to take thern withoutremoval charges. Given the

conflicting recollection ofthe paittes as to the facts and given the nominal sum mvolved, the

Debtor dctermined not to pursue the matter any further asit would not be cost effectivo.

7.4 Rejeotion ofExecutorv Contracta and Unexpired Leases. On March 11,1999,

thc Bankruptcy Court entered its order authorizing the Debtor to rejeot its (1) non-residential real

prop&ty lease with Carbonero Creek4ssoclates (the "Lease")and (u) non-resideutial real

proputy suhlease with Fauft Line Technology (the "Subtease"). These kases pertained to tho

Debtor's former business prcmises in Scotts VaIIey, California. In view ofthe StaBase Sale,

thesc premises were no longer needed. On May 18,1999, th Bankruptcy Court also cntered its

order authorizing the Debtor to reject its equipnient leases with GE Capital, FirsIAlann, Dell

)nanciaI Serwce$. Pitney Bcwe CredIt Corpoul1on and Sprint Telimagine, Inc. (collectively,

"Equipment Contracts"). Any claini for damages related to rcjection of the above-referenoed

Lease, Sublease and Equipment Contracts was required to be filed on or before June 1., 1999.

7.5 Blum oinnromise. On u1y 8,1999, the Bankruptcy Court entered its ordet

authonzing the Dcbtor to compromise its controversy with Richard Blum, dba Knowledge

Vision ("BIum"). Pursuant to a prepetition agreexnent. Btum sold the Debtor a computcr

program known as Power-Vision together with any derivative technology and products

(hereinafter coUectively c1M1o1ogy") Thc Debtor agreed to pay a fcc of $250,000 plus a soven

puceiit (7%) royalty. Bluxn retained a lixnited royalty free 1icise to the Tochnology, agreed to

provide oonsulting servicesfortbreeyears atan additional howly fee, and further agreed to a

non-conipete clauae for three years. The agreement alao providcd that should Debtor cease

rnarketing tho Tecbnology within two years ofthe agreement; all rights regarding the Technotogy

-12-
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would revert to Blum. Blwn claiined that. thc Dcbtor owed him approxiinately $ 1,500 in

outstanding roy1tics and fither ciaiined that ownasbip ofthe Technology revted to hiin as a

result oftlrn Debtor's faulure to market the Teobnology a required by the agreienL The Dcbtor

canttnded that.it marketcd the Technology at the sazn; although reduced, level as its other

products, although no sales resulted for the last one and one-haifyears. Following Court

spprovel, the Debior and Blum aettled this däpute wheby Blumpaid the Debtor $2,500 and

waived any und all claims agamst the Debtor. In return, the Debtor relinpiished it righta in the

Teclmology to BIum.

i1acii4fl1

	

Casel	 asa2

C*sk Bab*c (aa o(Marcb3I, 2000)
	

s*,418,752	 58,418,752

k Ed C	 dm

Savcir Tedwc10 Gn (thicugh 3/1M0 pu 554.79 p&
	 5228,821+	 5228,821+

n hdc th&)

Pog-ccufinnadon oputng costs, wind down and sbaxeboldcr.	 557,000	 557,000
distribidin fe.aM expcnses

Banntcy ndated costs, indin U.S. Trnstec 	 BCA and
	

$250,.000	 5250,000

oaMn,iiii ivc 1:

	

550,109
	 550,109

UaawOpug
	 575,000

	
575,000

Tu c
	 51,102,000

	
51,102,000

p	 (exbng	 o dahz*)
	

52,234
	

52,234

E	 Qn
	 5240,000

	
5240,000

G	 unmnd da
	 51,500,000

	
51,000,000

Pod-Pclithm bitcrest on 1aims at 4.584%
	

5120.000
	

5*5.00

Total Projected Creditnr &nd chapter 11 Qaiaz
	

53,625,164
	

5340904164

PtoJcctad cath ayailal,le for distrbutM Lo artha1s
	 54,793,588
	

55,323,588

hvwnpliouJ

Case 1: Inoludes allowance of diputed olaiins in.fulL Based on Proofs of Claim filed and the
Debtor's Schedules, the Debtor estimates that the gross amount of prepetition unsecured
creditor claims is approximately $ 1,500,000. The Debtor has filed nuxncrous objections
to clainis. For those disputed clainis where no formal objeotion has yet been filed, the
Debtor is in discussions with these creditors in an effoit to resolve the disputedportion
of the OIairn without litigation. At this time, thee are approximately $500,000 m
dispnted prepetition unaecured clainis.
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1 Casc 2: lncludes oniy generat unsecured claim ainounts Debtor beiieves is owed.

THFJ ABOVE DXSTRIBIJTION ANALYSIS IS AN ESTIMATE ONLY. ACFUAL

RESULTS MAY DIFFER MATERIALLY FROM TROSE E&J1MATFD ABOYE. THERE ARE

VARIOUS FACTORS WHICH MAY CAUSE SUCH RESIJLTS TO DIFFER. FOR EXAMPLE,

THE DEBTOR DISPUTES SEVERAL CLA,IMS ASSERTED BY CERTAIN CRED1TORS, AND

THE DtOR CANNOT PRKDLCF TILE . EXTENT TO WHICH THESE QA1MS WILL

ULTIMATELY BE ALLOWED. IN AnDmo1, ON THE PETITION DATE, THE DEBTOR WAS

A PARTY TO NUMEROUS EXECUTORY CONTRACTS AND UNEX?IRED LEASES. WHILE

SEVERAL EXECUTORY CONTRACrS WERE ASSTJMED BY TRE DEBTOR AND ASS!GNED

TO STARB14SE IN CO1NECT1ON W1Th TIIE STABBASE SALE, CZRTAIN REAL PROPFRTY

LEASES AND EQ(JIPMENT LEASES WERE REJECTED IN THE COURSE OF CHAPTER 11

CASE. ANY EXECUTORY cON'IRACI'S AND IJNEXPIRED LEASES NOT ALREADY

ASUMED, ASSUMED AND ASSIGNED, OR RFJECED BY TIff DEBTOR, WILL BE DEEMED

REJECThD UPON ONFTRMAT1QN OF TIff FLAN. AS SUCH, IT 15 IMPOSSIBLE TO

PREDICT TIff AMOU?IFT OF ANY RFJECFION CLAIMS THAT MAY BE ASSERTED AGAINST

TILE BANKRIJPTCY ESTATE. IN CONNECFION WITIT TIff DEBTOR'S REJECTION OF TIff

LEASE, TIIE SUBLEASE, AND TIff EQUIPMENT LEASES, TILE COURr KNTERED ITS

ORDKRS REQUIRLNO TEISE PARTEES TO SUBMIT THEIR CLAIMS FOR RE3ECTfON

DAMAGES IF ANY, .ON OR BEFORE JUNE 1, 199. WITH RESPECT TO TIff RE ycr1oN OF

MW OTHER EXECUTO&Y CONTRACFS QR UNEXPIRED LEASES UNDER THE PLAN,

REJECTION CLAIMS ARE REQUIBED TOBE FILED WITIIIN THIRTY (30) DAYS

FOLLOWING TRE CONFIRMATION DATE. IT 15 ONLY AT TBAT T1ME ThAT ALL

REJECTION CL4IMS WILL BE KNOWN ANY ATTEMPT BY THZ DEBTOR TO Q1JANTIFY

TIff TOTAL REJECTION CLAIMS PRIOR TOTHAT TIME WOULD BE SERIOUSLY

MISLTADING. ANY ALLOWED RRJECIION CLAIMS WILL BE TREATED AS CLASS 3

UNSECURED CLAIMS IJNDER TIff PLAN AND FAID IN ADVANCE OF ANY DISTRIBIJTION

TO SHAREHOLDERS. OTHER FACTORS WHIcH MAY CAUSE SUcH DISTRIBUTION

RESULTS TO DIFFER INcLUDE, BUT ARE NOT LIM1TED TO, TIff FOLLOWING: (0 TAX -

-14-
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CONSEQIJKNCES RESTJLT!NG FROM TRE LIQUIDATLON OF THE DEBTOWS ASSETS; AND

(11) mE EXISTENCE OF ADDm0NAL CLAIMS OF WHIC13 THE DEBTOR IS NOT

CUUZNLY AWARE. WBILE fllE DEBTOR EXPECI'S THAT PROCED8 WILL BE

AVAUIABLE FOR DL3TRIBUTION TO CLASS 4 SHAREHOLDERS APTER SAT18FYU'G ALL

KNOWN QJAIMS TUERE CAN BE NO ASSURANCE THAT THE AMOUNT WH1CII WILL BE

AVAILABLE FOR DISTRIBIfl'ION WILL BE AS TIMATED ABOVE.

82	 thA8&

A.	 Dusing the course of the Chapter 11 case, tho Debtor has attenzpted to

find a buyei for its cosporatc shelL The Debtor's efforts in this regard were un3uccefu1.

13.	 Based on its estirnate of the Claims in thc caae, thc Debtor beieve8 that

treditors will be paid in fuJi with interesl As such, the Debtor has yet to undtake and

com1ete a tliorough analysis ofthc Avoidance Claims and the potentiai defendants in respect

thereof. Howevei, the Debtor resves the right to pursue any such action m the evetit that the

Debtor detexmines that suth an action is appropnate and bemeficial to the Bankruptcy Batate.

Thectthy of the Conñrmation Order shall not c nstituteresjudicata or otherwise bar or inhlbit

the .proseculion of the Avoidance Claims by thc Debtor.

8.3 Coimnon Stqck. The Company had outstanding approxirnatcly 8.5 million

shares ofcommon stóck; held by approximately 1,400 shareholdars.

8.4 Stock Option Plans.

A.	 TheDebtorhadtliree(3)eniployee stockoptionplans as setforthin(i)the

Restatemant and Ainonciment by the Entirety of the DchaPoint, Inc. 1990Key Eznployee Incentive

Stocic Qption Plan (the "1990 Stock Option ?lan"), (11) the DcltaPoint, Inc. 1992 Non-Statutory

Stock OptionPlsn (thc "1992 Stock Option Plan") and (iii) the DeltaPolnt, Inc. 1995 Stock Option

PIan (the W1995 Stock Option Nan").

13.	 The 1990 Stock Option Plan and the 1992 Stock Option PIan req'uireid the

eniployee participants to exorcise their options not later than sixty (60) days (and In sonic cues thirty

(30) daya) foliowing tennination ofemp1oymt. The Debtor believes that thc only outstanilng

option rlghta under the 1990 Stock Option PIan are those ofFugitt Insofar as these optiona are
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*

	

	 t 1 8undeiwat, Pugltt does it.intid to ex&cise theuL The Dthtor further believes that there are no

21 outstanding option xights undei the 1992 Stock Option PIun

.3
	

C.	 The 1995 Stock Option Plan was divided mW two separate equlty programs:

4 • ) the DIcretionazy Oftion Graz* Program (the "Dlsoretlonniy Progranf) and (ii) the Antomatic

5 Option Grant Program (the wAutoni Program"). The Detionaiy Program proiided that

6 options outsts''lmg whi an en3ployec tenninated remained exerdsable for a period deterrnined by

7 the plan administrator. The Automatic Program gave non-employee directors twelvc (12) inonths

8 foliowing termination of board service toexerclsc thdr options. The Debtor bdlieves that the only

9 outstanding option ights under the 1995 Stock Oplion Plan are those of Alt and Fugitt Insor aa

10 these options are "undcr wat&, neither Alt nor Fugitt iiitend to exercise tlieir option riglits.

11
	

8.5 Warrants. The Debtor has 543,413 warranfs outatanding subjoct to various

expiration dates fromNovember, 2000 to October, 2003.

9. DESCRIPI'JON OF PLAN

9.1	 General.

A.	 The following descr ption ofthe Plan is a suthmazy oi1y. All holders of

C1iim and Jntereats should read the actual PIan wbioh acconipanies this Disclo gure Statenient.

B. The objective of the Plan is to irnplement an orderly liquidation ofthe

Debto?s asaets and to provide Creditors and Equily Security Holders with thehighestpossible

recovery on their reapective Allowed Claims and Allowed Interests.

9.2	 aificatioi ofClaixns and Interests Undcr the Plsn. Allowed Claires and

Allowed Jnt&ests are subject to the fdllosving claasifications under the PEan:

CIaasL Prionty Claims.

C1as 2. Allowed Secured Claini of Sacroir Technology (3roup, Inc.

CIUSS 3. Allowed Unsecured Claims

class 4. Allowed Interests (ôouimon stock) ofBquity Security Holders as

ofthe Distribution Date.

Class 5. Allowed Interests of the holders of outstanding. unterminated

options warrants andlor other rights to acquire any Bquity Security of tbe Debtor.
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Mniinistrative Claim shall receive payment of such Claim, in cash, in full, upon the [ateat of (i)

the Eftøctive Date (ii) if auch Claim M a Disputed Claith, upon allowancc of 3uch Claün by a

Final Order of the Bankruptcy Coukt, (iii) if auch Claim is incurred after the Petitim Dat. in the

ordinaiy courae ofthe.Debtor's businoas, within such tirne .as paynlent ia due purauant to the

tetms givmg rise to such Claim, or civ) such ather time aa may be agrecdto by the holder ofsuch

Claim. Any request for allowance of an Adniinistralive Claizn pursusnt to Section 503(a). ofthe

Bankruptç Code;otherthan bythe Debto?s Profhasionals and the U.S. Trustee, muatbe filed

within ten (10) days following the Eifective Dat. or the holder of snob Claint will be forever

barred from asethng sucb Claim ar receiving any paymezt on aocount osuc1t.CIaizn.

(f)	 Profcasiônal Eeca. During the Debto?s Chapter 11 caae, the

Bankruptcy Court has approved the employment of the law firms ofMurray & Murray and

Wilson, Sonaini, Goodrich & Rosati as bankruptcy counsel and special counsel, respectively, and

PricewaterhouseCoopers as accountant for the Debtor with compensation tothe extent allowed

by the Courtto be paid by the Debtor. It is estirnated that as ofthe Conflrmation Date, fees and

expensea of approxirnately $200,000 wiil be collectiveiy owed to the Debtor's professionals

assumng that confinnation of the Debtor's Pian will be uncontested. The Debtor's professionals

antioipate additional Mxniüstratve Claims related to irnplenientation ofthe Plan, the liquidation

ofany remaining aasets, Distribulions to Creditors and Equity Secinity Ho1der Claixns

objections, potential Avoidanoe Claims, and final administrafion ofthe Bankmptcy Bstate.

(ii) Bankzuptoviees. Bankruptcy Pees arc payabLe by tho Debtor to

the U.S. Ths putauant to a quarterly fee achedule ruiging from a minimum of S250.0O to

inaximum of $10,000.00 dcpendingupon the disbursements by the Debtor in agiven quarter.

Bankruptoy Feea are required 10 be paid until the enliy of a final decrec closing the Banlcruptcy

Case. Bankruptcy fees are estimated as foliows: $250.00 (1* Quarter 2000), $l0,000 (2 Quarter

2000), and $250.00 (3 Quarter 2000).

(lil) Poat-Petition Ooerating aid Tax Expenses. The Debtor shall

-17-	
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continue to pay it normal opeiating expcnses in the ordinary course efbuøiness. In addition,

2 Carbonero Creek, the Døbtor's tandiord, shall b paid its allowed administrative claim of

3 $50,109; and thc Dcbtor shall pay any and all elaiina relating to taxes detmined to be owed

4 poat-petition. as a cousequenoe.of the liquidation

	

5
	

B.	 Tax Claims. Each hold& of a Tax Claim will be paid in full on thc Iatest

6 of(i)theEffeotwe Date of the Plan, (ii)uponLaIl°waneeby the Sanlauptcy Court, or(iii)suoh

7 oth& tinie as rnay be agreed to by the ho1d ofsuch olaim; pcovided, howevez, the Debtor may

8 elect to pay tax claims in defemd oash payments over a piod not exceeding 3ix (6) years after

9 date ofassessrnent Howev&, in no event shall the ho!der of a Tax Claim be paidprior to the

10 payment in full orreavation for Allowed Secured Claims and Allowed Cláns entitled to

11 priority pursuant to Section 5O7(aXI) thmugh (a)(7) ofthe Bankmptcy Cocie. As ofSeptexnber

2, 1999, a search ofthe records ofthe California Secretary of Statedisclosed one (1)exisng tax

lii on the Debtor's prepetitioii property infavor ofthe State Board of Equalization. This tax

14 liability in the amowit of $13,254.48 was paid by the Debtor prepetition and the lien satisfied,

The Debtor currentty estimates that it has prepetition Tax Clairns of $750.00, plus applicable

interest and penalties.

	

17
	

9.4 !Jnpaircd C1assea There c rio olasses of Clairns and InterCats which are not

18 iinpaired under the Plan.

9.5 Deacription and Treatnient ofLinpired Classes.

A.	 Clasa 1 Clairns (Pnoritv ClaiinsI Eaoh holdcr of a Clairn in Class 1 shall

21 rethve paynlent in cash in M1, plua Post-Pthtion tutereat, on the Effective Date. The Debtor

22 currently estimates that it has prepetition Priority Claims in the amount of $I 1,250.

	

23
	

B.	 c 2 Claixn (Savo r TeC1mOIOgY Group. 1nc The Clasa 2 Claim 01

24 Savoir is based on prepetition loans and advaaces, in the principal aznount ofapproximately

25 $200,000, plus intercst, as cvidenced by certain notes, scourity agreements and UCC-1 flnancing

26 statenients. Insofar as Savá's firat finanoing statement was fzlcd approximately twenty-eight

27 (28) days after disbursing funds Savoir's lien with respect to its fzrst advance was, initially, in

28 bona fide dispute. However, because the liquidation proøeeds available for clistribution to

-18-
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't.

'1

l creditors appear to bc more than adequate tó pay all creditors in full with int&est, it now appears

2 that the dispute it moot. Savoir shall retain. ita lien to the extent not avoidablc, which lien will

3 atthch to tbe proceeds from tbe sale ofits oollateraL Savoir's Allowed Sccured Claim will be

4 paid in 11*11 on the latesi of (1) thc Effective Date, (u) ten (10) day8 foliowing eniry of a Pinal

5 Order aliowing its CIau 2 Claim or (iii) suàh date as othciwise agreed betweea tho Dcbtor and

j Savoir. Thc balance of any Claizn by Savoir will be lreated as a Clazs 3 Claim. Savoir's claim as

7 ôfMarch 15,2000 (inoluding principal, interest, attomcys' fees and costs) is approximately

8 $2S>82 1.00. Savoir's claim will oontinue to accruc pci diem intrest thereafter at the rate of

9 $54.79 until paid.

10
	

C.	 Class 3 Clahpa (Unaecured Crcditors). The prepetition general unsecured

11 Claiins aaserted againstthe Debtor are approxiniately $I,500,000.00 as of the i'etition Date

12 (exoluding Rejeotion Claims). Ofthis aniount, the Dcbtor disputes approxiinatcly $500,000.O0.

13 The holders of Clasa 3 Allciwed Unsecurcd Claims shall rcoetv payment in cash in full,

14 including Post-Petition Intcret, as soon as praoticabie after the Effective Date, but in no event

'5 later than thc later of(i) thirty (30) daya after the Effective Date or (ii) upon resolution ofall

16 Diaputed Claims, inoluding Rejections Claims providcd. howeer no payment shall be made to

17 meznbcis of Class 3 natil after the paymeiit af or rnervatiou for all Allowed Administxative

18 Claims, AIIOWed Sócured Claims, Tax Claims, Ptiôrity Claims, any other senior Clainis, and

19 post-Confumation expenses of iinplementing thc PIan, winding up the affairs of the Debtor and

20 closing thc Bankruptey Case. In the unlikely event there are insufficient funds available to pay

21 Clau 3 CIsims m fuli with Poat-Petition Interest as dcscribcd hercin, holders ofClau 3 Allowed

22 Unsecured ClaIins shall be pwd pro rata ftum the fuada aai1ab1e for the payment of Class 3

23

24
	

D.	 Cleas 4 Jnt	 (Cornmon Stqk). Bach equity Seourity Holder with an

25 Aliowed C1as 4 latercat as of the Distribuiion Date shali receive a pro rata distribution from

26 available funds, as soon as practicable after (1) the payment ofor rsevation for all A11owed

27 Administrative Clainis, Allowed Secured Claims, Tax Claims, Priority Claims, Allowed

28 Unsccured Claims, any other senior CIaüns, and post-conflrmation expenaea of iniplementing the

-'9-
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1

2

3

4

5

6

7

8

9

10

11

12

13

fftPi 

14

M 18

PIn, winding up the affairs thlie Debtor and closing the Bankiuptcy CasC and (ii) risolution of

or reservation for all Disputed Claims and Disputed Interests. All Class 4 Interests shail

1 otherwise becanceted and extinguished on the DisiributionDate.

E.	 C1as 5 Infffests (Options and Warranta). The ho1der, as of the Effecttve

Date of outstanding untarminated options and warrants to acquire the Debtor'a comznon stock

shali receive nothing und tbe PIan and their respcetie inteiests aball otherwise be canceled and

ustinguished on the Effective Date.

9.6 Means For Exoution ofthe PIan.

A.	 Liquidatiozi Proceeds; Rcinaining Assets. Prooecds from the salo of thc

StarBase atock, the auction arld the BLum coxnpromise will be the primary source of funds for

execution ofthe Ptan. Any other assets ofthe Debtor (e.g., Avoidance Claims) shall be

Iiquidated as appropriate, except for those aasets which the ResponsibLe Person. determines to be

burdensome or of inconsequential value, which assets will be abandoned.

B.	 Dsbutsnait ofPund. The Debtor shall make the payments to all

credltors with AllowedCIalms. The Debtor shall wire tranafer the balancc offunds designated

for shareholders to the Tra	 Agent with appropriate instructions froni the Responsible Person

directing the Tranafer Agent to make a pro rata distribution to shareholdera ofrecord as cfthe

Distribution Date.

C.	 ltespoDsible Person.

(1)	 Ait aball be designated as the Responsible Person. The

Responsible Persôn shall be compensated on an hourly basis at an hourty rate not to excced

$200.0O from and after the Effective Date. The Reaponsthle Person may, in his diseretion,

employ such other p&sons as may be nece3saly to asalat in the bnplenientation ofthe Plan, the

liquidatian of any rrnRn'ing assets, Distributions to Creditors and Equity Scourity Holders,

Clairns objections, potcntial /tvoidance Claixns andfmal athninistration ofthe Bankruptcy Estate.

In the event that Alt is unablóto serve as the Responsiblo Person, the Debto?s Board ofDireotors

will appolnt an individual to seive as the Responsille Person.

(ii) The Responsible Person shall continue to Iiquidate the Debtoz's

-20-
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1rcininga3setbuyabandonsuchas8etsastheResponsib1ePer3ondàtennineatobe

2 burdensome or of inconscquential vulue to the BuiikruptCy Estate. The Responziblc Person inay

3 1 enforce any claims and causes of action m favof ofthe Baaktuptcy Estate, inoluding any actions

4 under Sections 510, 542, 543,544.545,547,548 and 549 of the Eankruptcy Code.

(iii) Thc Responsible Person .m review and objOt to Claims and

6 1 Intcrcsta, euter mb coinpromises to allow and utif Disputed Claims and Disputed Iñterests

and settle and liquidate any claun or cause of action that the Debtor may have agin4 a third

Ip*rty.

9
	

(iv) The Responsible Person xball review and approve the Distiibution

10 amounts to Creditors and to the Trsnsfer Agent (on beiialfof sharcholders ofrecord. as ofhe

11 Dintributhn Date) and shali be reaponsible for inaking, or cairning be made, Diaributions

12 pursuant to the PIan.

13
	

(v) The Responsible Person shall be responsible for domg alt things

14 neceu&y and approriate to iinpteinent the PIan and facilitate Dishibutions, to wind up the

15 affairs ofthe Debtor, to file the Debtorts tax returns, to formafly disaolve the Debtor, to niove for

i 16 entzy of a thiat decree and. to file such reporta as the Bankruptcy Court may reqinre.

D.	 !xpedited Procedurc for co . ainiaea 01 ontrovey.. Salee and

r 18 Abandonrneats. The Pien providea for an expedited apiva1 ofpost-Confirmation sales of

asaets, abandonment.ofassets, and oompromiscs of Disputed Claizns and Disputed Intetests.

Noticea of such sales, abandoninents or cotnprornisee will be served on Savoir, the 20 largeat

21 1 unaocured creditors, thc U.S. Trustee and those partieswho have requested special notioe. The

221 proposed sale, abandornncnt or oonproinrne deaoribed in such notice will become final and

23 bindiAg without further Bankruptcy Court approval unless a party in interest objects within teri

24 (10) days ofthcnotice.

25
	

E.	 Unclairned Property. Distribution checks returued or not presented for

26 payrnent within ninety (90) days will become void and the holder of the Claim or Interest to

27 whom suoh Distribution was made forfeits alt rights to the payinent and any further DiatrIbutions.

28
	

F.	 Profsiona1a. The Responsible Person may employ suoh profeasionnls

-21 -
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1 xtizy be necessaiy without ftfher Bankruptoy Court approval. The Plan .also provides a	 1-c

2

3

4

5

6

7

8

9

10

11

12

13

14

15

17

18

m :

21

22

23

24

25

26

27

28

procedure forprofessionals to receive payinent of fees and cxpenscs on a monthly basis and for

tbe rcsohition of any disputod fees or expensea ofprofeaaionals. Pmfessionaia simil not

1 
otherwiae be required to file appiications fór Court approval of post-Confirniaiion .fces

G.	 Dissolution ofCoiporatioa Pursuant to authority contained in Section

1400.ofthe California Corporation3Code, tbe Debtor shall be dissolved and ita corporate

existwe terrninated without furthea corporate action upon the entry ofa final deoree in this case

pursuant to Rule 3022 ofthe Bankruptcy Rules. The Confirxnation Ordet sball be decmed an

order azrthorizing and directing tho Responsible P&aon to file a o&tifloate of diso1ution as

required by Section 1401 ofthe California Corporations Code and the Responsible Person shall

ie such certificate concwrently with the request for itiy ofa flnal decrec.

iI('J Ls1J	 1PI'JJ	 $iI	 3f

10.1 Assum$ion of Executorv Contraois. Except as previously provided by

Banlcruptcy Court order, no other executory contract or unexpired lease will be asaumed by thc

Debtor.

10.2 Rcjection ofBxecutorv Contracts aad Unepired Leases. Without admitting the

'validity ofany other ececutoiy contract or unexpired lease, any executory contract or unexpirod

lease riot express!y assumed under the Plan or otherwise asswned (and aasigned, where

applioable) pursuant to prior Bankruptcy Court order, shall be rejected as ofthe Effective Date

ubjectto Section 10.3.

10.3 Treatfliit ofBxectit&v Cónlracts and Unexoired Leases. The Debtor resenres

the right. to appty to the Bankruptcy Cowt prior to Conflrmation to sasume, assume and assign, or

reject, pursuant to Bankruptcy CodeSection 365 any and all contracts that are executoiy and

leases that are unexpirei Alt executoiy contraàts and unexpired leases ofthe Debtor that are not

(a) aasumed or assumed and assigned prior to Confiniiation, (b) the subjoct ofa pending motion

to assume or assume an1 assign filed prior to Con&ination, or (c) assumed or aaswned and

.assigned pursuant to the tcrms. of tlie Plan are bereby rejected by thc Debtor. Conflrmation othe

-22-
	 pm	 1

Case5:08-cv-03172-RMW   Document127-9    Filed07/24/09   Page81 of 93



iJi#b

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

Plan shall be derned to oonstituto ankruptcy Court approva' of such rejecfion.

10.4 Reition Claim& Rejection Clalnis shall be olassifled aa Ua& 3 C1aims

A.	 In.connetion with the Debto?s rejection ofthe Lease, the Sublcase and

Case 2:07-cv-0051 1 -CE Document 118-7 	 Filed 12/15/2008 Page 27 of 38

1

tlie Equipment Leases the Cowt entered its or&s requiring these paities to submit their

Rej.ection Claims, ifaiiy, on er before June 1, 1999.

B.	 WIthrespectto the rejeotion.of any other executoryoontracta or

unexpired leases under the P1an within thirty (30) days follosving the Effctive Date, the holder

ofaRejectionClaiin(not aubjeotto Section 10.4.A above) shall filewith the Bankruptcy Court,

and serve on tbe Debto? counsel, a proof ofClairn evidencing such Rejection Claiin or be

fozver barred fromswtngany sueh Clairn or reoeiviag any payment on account ofsuch

Claim.

1IIILPIfiJ.sihI.i'ix.i

11.1 Time for Filuii Proofs oClaim. Proof of ClaiEn shall be filed with the

Bankruptoy Court no Iater than the Clabns ar Date.

11.2 Evidçpcc ofClaizn ar I.nteicat.

A.	 As soon as pracficable aftcrthe Distribution Dat; the Debtor shall obtain

from the Tranafer Agent a !ist of alt Equity Secunty Holders ofrecord and their reapective

Interests as ofthe Diatribution Date. Said Iist shalt be conclusively presumed to be complete and

accurate in alt respeots. The. Debtor, its profeasionals and the Reaponsible Person sliail be

211 entitled to rely on said ilat in connectlon with any Distxibntions 10 be made to Class 4 Jnterests.

22	 .B.	 For purposesof&xy thstribtion und the Plan, the Debtor and the

23 Responzibie Person shall haveno obligatiozi to reGogn ze any transfer ofCieims or lnt&ests

24 ocourring on or aftcr thc Disiribution Date. The Debtor, its pmfessionais and the Rasponsible

25 Person shall be entitled to recognize and deal for alt pwposee with only those claimholders of

26 record stated on the claims doeket maintained by the Bankruptoy Court and thoae stockholders af

27 record stated on the. stockreoorda maintained by the Transfer Agent.aa ofthe Distributi9n Date.

28	 C.	 The Responsible Person shall cause the Dcbtor to make the payments to

-23-
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1 all creditors with Allowed C1aim The Reorrnible P&son shall 8180 cause the Debtor to wiro

2 transfer the balance offunds designated for sharelioldcrs tO thc Tnmsfer Agcnt who will be

3 insttuoted by the Respou$ible Pexson to make a pro rata distribution to shareholdes ofrecord as

4 ofthe Distribution Date.

	

5
	

11.3 Timcfor Pilina Objectiona. Any objectionto any Claini or hitereat thafl be filed

	

6
	

1110	 111 nIney (90) daya aftet the Effeotive Date.

	

7
	

11.4 Disputed Clairns nd Dispnted Interest3: Rcs,e Acoun. Only Allowod

.8 Claizns and Allowed interests shall be entitled to à Distribution under the PIan If appropiiate,

9 the Debtor shall xnaintain and admithster a Diaputed Claims Reserve Account and a Disputed

10 Interests Reave Account. Cash payments attributable to Disputed Claizns and Disputed•

11 Interesta shall be inaintained in the appropriate reaerve accoiint until such time aa auch Claim or

12 Lnt&est is allowed or disallowed pursuant to a Final Order.

	

13
	

[ ;JcidflI Df

	

14
	

12.1 The Bankrupt r Court must independently detennine that the Plan is m the best

15 interest ofall Classes of Creditors and Intezests. The "best intere3t teat requires that a plan

16 provide to eanh dissenting member of each impaired. Class a recoverythat has a present value at

17 Least equaI to thepresetit hie of thc disüibution wbich each auch Creditor or Enterest ho[der

18 would receive if the Debtor were liquidated under Chapter 7 ofthe Bankruptoy Code.

12.2 In performing this analysis, the Bankruptcy Court must first determine the

amoünt that would be generated froni a Chapter 7 Iiquidation ofthe Debtoi's assets after

21 doducting the cost oliquidation. The cost of liquidation would include the Trustee's

22 commissions (approximateJy four to fwe perccnt), the Trustee's pensea, foos for counsel awf

23 other professionals retained 1y the Trustee and any Administratwe CIailnL In addition to

24 Iiquidating the Debto?s assets, the Trustee rnet .a1so decide whether to proceedwith litigation

25 againat Creditors or other parties in interest for recovy of avvidable tranafers. Generally, n

26 distribution is made in a Chapter 7 case untit all assets ofthe Bankruptoy Estate and all Claims

27 have been liquidated, a process that could take several years. This delay could further inipa r the

28 vaine of any distribution made to holdera of Claiins and Interests under a Chapterl liquidation.

-24-
	 D88 Di3a.ouRE 3rATBMwr 1

Case5:08-cv-03172-RMW   Document127-9    Filed07/24/09   Page83 of 93



1

2

3

4

5

6

7

9

10

11

12

1.

14

15

16

17

18

19

.20

21

22

23

24

25

26

27

28

ThoL

N

§

-25-

Case 2:07-cv-0051 1 -CE Document 118-7 	 Filed 12/15/2008 Page 29 of 38

12.3 However, Con±innation of thc PIax,will enable the Debtor to conclude its orderiy

liquidation and timely ditributc all liquidation proceoda wbich thc Debtor believes will reault m

the higbeat and beat r000vuy for Creditors and Equity Security Holders. By prooeeding to

lIquidate the remaining aaseta and d i]jutetbe Dthto? cash prooeeds with a Rcsponaible

Peraon and counael that are akeady familiar with the Caae, the Debtor bdlievea that the

liquidation proceeda can be distributed 300ner and ata leaser qense.

12.4 Inasmuch as the Plan proposes to pay alJ Allowed Claims in fizIJ, together with

Poat-Petition Interest, creditors will be made who1e and as guch, are recciving at teast as muc1

as they would receive in a Chapter 7 Bankruptcy Furtheimore, as the Plan proposea to distribute

the reinainig liquidation prooeeds to ho!der oflnterests, after tho payment of senior Claims, all

Equity Security HoIdei are receiving at least as much as they would receive in a Chapter 7

Bankruptcy.

!CI'I	 iF!iI.1 rV!'J !J. 1 1e1I1 It

13.1 I3allota and Voting. Ballots to be used for voting to accept or rejeot the Plan are

enolosed with all copies of this Disciore Statement The Bankruptoy Court bas directed that. in

order to be counted for voting purposes, Ballots for the acceptance or rejeotion ofthe PIan rnust

be received by the Debto?s counsel no later than the date set forth in thc accoxnpanying Order

Approving Disclosurc Statement The address phone and fax numbera for Debtor'a bankruptcy

counsel are:

JaniceM. Muiray, Esq.
Munay & Murray

A Professional orpratzon
3030 Hansen Way Sulte 200
Palo Alte, CA 9404-1009
Telephone: (650) 852-9000
Facsimile: (650) 852-9244

IF YOU HAVE ANY QUESTIONS REGARDING THE PROCEDIJRES FOR

VOTING ON THE PLAN, YOU MAY CONTACF DEBTORS BANKRUPTCY COUNSEL.

13.2 Creditors and intercst Holders Entitled to Vote. With respeot to the Plan, all

rnembet of an irnpaired Clasa are entitled to vote. The holder ofa Claim or Interest is entitled to

yt ift	 i) its Claini or Lotereat ha.s been listed or scheduled by the Debtor (and auch Claim
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or Jnte3t 13 not schedolcd as disputed, contingent, UnliqUiidatecl or unknown), or (ti) it has filed

a Proof of Claim or !ntereat with the Bankruptcy Court within the time ordered by tbe

BanknzptrCourt, or ifno tinie is ordered by the Baxikruptcy Court,within the time preaibed

by the PIan the Bankruptcy Code, the Bnkruptcy Rules or by the Looal Rulcs. Any CIaün or

Intercst as to whith an abjeotion ha3 bøen filed (and 3uth objection 13 still pending) 13 not entitlod

to vote unless the Bankniptcy Court tcmporarily allows the Claiin or Interest in an arnount 'wbich

it deetns proper for the putpose• ofaooepting or rejecting the P1*n. The vote of a Crodltor or

Interestholder may niso be disregarded if thc Bankruptcy Cowt deterniines thatthe Credito?s er

Interedholder'sacccptanoeotrqjectionwasnotsolicitodorprooured ingoodfaith orm

cordance with the provisions ofthe Bankruptoy Code In addition, with respect to nteresta,

Bankruptcy Rule 3018(a) providea tbat only holders of Allowed Interests ofrecord on the date

the Order Approvmg Disclosure Stateinit is entered (or another date fixed by the Court) are

entittod to vote on the Plan.

13.3 bnpaitmerit A Cless is impaired w ifthe legal, equitable, or oonliaotual nhts

attathing to the Claims and Intcrests ofthatCtass are altered, ofhc than by curing defai.ilta azid

reinstating rnatuiitie. A1 Claases ofClaitns and Interests are inipaired under the Plan snd are

therefore entitled to vote.

134 rotc Required for Class Accentancc. The Bankruptcy Côdc requires that eaoh

Class of Claims or Interests accept the Plan, unless the PIan 13 imposed on a diasenting olasa aa

deczibed in Section 14.3 be1os The Bankruptcy Code defines acceptánce by a Class ofClaizns

as acceptance byholders oftwo-thirds in.dollaraxnount and amatityinnumberof Cb'thti of

that Ctass. The Bañkruptcy Code dónes acceptance by a Class of Interests as acceptanco by

ho1dezs of two-thit-ds (2/3) in arnount of that Clàss. However, only tbe votes ofthose Creditora

and Equity Security Ho1deis viho actuaily vote to accept or to reject thc PIan are countcd for this

25 purpose.

26
	

i 1 ;i

21
	 Under the Baikruptcy Cod; the foliowing steps must be taken to conIlim the PIan:

28
	 14.1 Coumiation Hearing. Section 1128(a) ofthe Bankruptcy Code requires the

-26-
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Bankruptcy Court, atter notice, to iiatd the CoafirmationHeeiing -&ction 1 128(b) provides that

2 any party zn int-e4 rnay object to Coflfirmation ofthc ?Ian. The Confizrnation Hc&ing niay be

3 adjoumed ftorn thne to time by the Bankrupt r Court without further notice exocpt for the

4 announcunent made 4 Ibe Conflnnation Heaiing or any adjournment thereof Any objec(ion to

5 Confirmation must be made jn swjting and Ied with the Bankruptoy Court and aerved upon the

6 following parties, together with proofofsvioe, on or before thc date set forth in the

7 aocoxnpanying Order Approving Disclosure Statenient:

8

9

10

11

1

c, 

t'1

16

19

Janice M. Murray, Esq.
Murray & Murray

A Profes3ional Corporation
3O30HansenWay, Suite200
Palo Alto, CA 94304-1009

Office ofthe U.S. Truatee
Altrr Nanette Dunias Esq.

280 South First Street, Saite 268
San Joae CA95.113

Objectiona to Conflrmatioii ofthe Plan are govemed by Bankzuptoy Rule 9014.

14.2 conflrmation Ruiren. Pci thePlan to bi confirmed and bindiag on ali

holdets ef C'aims and ntests, the Bankruptcy Couit must determine that the following

requirenients ofSeotion 1129 of the Bankruptoy Code have been atiafied:

A. The Plancompliea with the provisions of the Bankruptcy Code;

B. The Plan proponent has complied withthc provisions ofthe Bankruptcy

201 Code;

21
	

c.	 The PIan has been. proposed ni good faith and not by any nieans

22 fozbiddèn by law;

23
	

D.	 Any payment made or to be made by the Plan proponent or a pcison

24 issuthg securities or acquiring propetly under tho Plan for servioes or coats in connecfion with the

25 Chapter 11 Caae or the Plan has been approved or is su1jectto approra1 by the Bankruptcy Court

26 as reasonable;

27
	

E.	 The PIan proponent ha5 discloeed the identity of any individu to seri

28 afla- confinnation as an officcr or director of the Dóbtor and the appoiiitznent to, or continuance

-21
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1 in swi offlcc of sucli indIVKIUaI, is consistett with the intu'e ofho1dof Claims wid

lntexestn and with pubio pOlioy, and the Dcbtor has discloaed tbe ideitity of an.y insidcz that will

be cmployed or retained by thc Dcbtor, and the nature of any compansation for such inaider

F.	 Any reguWory oonnnission sdthjuriadictio; aft Conñrination ofthe

P1an over thc r#ca of the Debtor has appróred any rate change provided for m the P1an or such

rat. thange is expresaly coaiditioned on such approval;

6.	 The holder of each Claim or Interest in each Clasa of impaired Claims or

8 liitcrcats has accepted the PIan or will receivë under the Plan not Iesa than what that holder would

9 rcceive ifthe Debtor wore liquidated under Cbapter 7 ofthe Bankn2ptoy Code

	

10
	

L	 Bach Class of Clauns or biterests has accepted the Plan, is not iinpaired

11 by theP1an, or thc Plan is irnposed on•a dissanting olasa as des pribed in Section 14.3 bdow.

L	 Ptionty Claims and Acbninistrative Claims reiceive cash in the fuJi amount

ofsuoh claims on the Effeclive Date and Ta'c Claims reoei'sr* defre4 cash payments, over a

'4 period not exceeding sixyears from date ofassessment, of avaine equal to suab Claiina

	

15
	

J.	 At least one impaired Class of Claiins has accepted the Plan;

K	 Conñrmation is not likely to be followed by liquidation or further

17 reorganization of theDebtor unless such liquidation or reorganization is proposed itt the Plan.

	

18
	

143 Confizmation Without Mct. bv All lmpaircd 1assetof Ctaims or Itercsts

19 (HC Down". Section 1 129(b) ofthe Bankruptcy Code enabies the Debtor, as the PIan

20 pmponeni, to confirm the PIan over the diasnt of one or more impaired Classea of Claims or

21 Interets 3D long as 4 least oiie iznpaired Class of Claiina votea to acoept the PIan. Jn thc event

22 tbat any impaired Class does not acocpt the Plan, the Bankruptcy Court may still oonñrm thc PIan

23 attherequestoftheDebtorifaato 	 pairedClass*hichhasnotacceptedthePlan,the

24 PIan adoes not disorirninato unfairlyu and is 9fair and equitabl&' A plan of reorgmth tion does

25 not diaoriminate unfairly 'within the meaning of the Bankruptcy Code ifno Class recerves niore

26 than it is legaily entitled to reccive for Ats C'aims or interests. NFair and equitableu has different

27 nieanings for holdera of secured and unsecured Ciaiius and for holders oflnterests.

	

28
	

Secured Ctaiin& With respect to a seoured Claini, "fair and equithblc"

-28-
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means eithec (i) the impaired Becurcd Creditor retaina its lien to the eacten of its Aliowed Claim

and reocwes dcferred cash pments at leaat eqyal to thc allowed amount of its Claim th a

resent vá1uaa ok' the Bifeotive Dateat Lent equal to the vahie ofsuch Creditor'g iut-est iu .the

property securing its 1iei ji) property subject ±0 the lien. ofhe inpairod aecured Creditor is o1d

free and clear of that lien, with that lien .aUahing to the pmceeds ofthe sales ancl rnch lien

proceeda are treated in accordance with clausea (1) or (iü) hereof, or (iii) the impaired secured

Creditot realizes tlie windubitable equ alent' ofitsClaim imdcr the Plan. Clasa 2 (Savoir) is an

impaired secured Claim under the Plan. The Debtor believes that the Plan ineets the "cram

ckswn' teat as to this impaired Class and.will therefore scek to have the PIaa oonfinned as to such

Class pursuent ±0 Section 1 129(b)(2XA) ofthe Banlcruptey Code in the event the Class does not

accept thc Plan.

B.	 Unsecured Claiins. With respect to an unsecured Claim, 'fã and

equitableu 'means either: (i) each ixnpaired unsecured Creditor receivea or retains propety ofa

value equal to the amount of ita Allowed Unsecured CIann (ii) the ho1da ofClaixns and

Interest3 that arejunior to the Claiins of the disaenting Class will not receive or retain any

propeity undec the Plan. Allowed Unsecured Claims are designated as Class 3 under the Ptan.

The Debtor believes that the Plan meets the "crarn down" teat as to this impaired Class beoause

either (i) they will receive payment in fuJi or (ii) nojunior Claim orjunior Tnterest wili reoeive or

retain any property under the Plan. The Debtor will therefore seek to have the Plan confimied aa

to such Clazs pursuantto Section 11 29(bX2)(B) of the Bankruptcy Code in the event the Class

does not acoeptthe Plan.

C.	 Intarests. Witii respect to Interests, "fair and equitable" means that each

haider ofan Allowed Interest eitherreceives: (i) property ofa valu; as ofthe Effoctivc Date,

equal to the greatest of the amount of any axed Iiquidation preference, any fixed redemplion

price, or the value ofthe lnterest gj (ii) that no junior Interest will receivc or retain any property

under the PIan. As no junior Interest will receive or retain any proputy under the PEan, the Plan

isfairandequitableasto theClass4 andC1as 5interesta. TheDcbtorwill therefore seekto

havc tbe Plan confirmed as to suth Classes pursuant ±0 Section 1 129(bX2XC) ofthe Bankruptcy

-29-
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1 Code in the eventihat any auoh C1as docs not accept thc Plan.

2
	

14.4 Statutory Comp1iwi. The Debtor bcieve that the Plaii sati3fies all ofthe

3. 3trdutozy requirenenta ofChpter 11 ofthc Bankruptcy Cod; that the Debtor has cornpticdor

4 will havc complied with all af the requüementa of chapt& 11, and that the PIan haa bøen

5 propoaed in good faith.

6
	

14.5 ffect ofconm pn. A.g of the Effecw Date the• effect of conflnnation

7 aball be asprovided in Section 1141 ofthe Bankruptcy Code, and aa follows:

8
	

A.	 Binding.Bffct The provisions ofthe confhmed Plan shali bind the

9 Debtor, &Base4 any entity acquiring pmp&ty under the ?lan, any Creditor, and any Bquity

l0 Socurity Hold&, wheth& or not the Claim or Interest of'such Creditor or Equity Scourity Holder

11 is impaired under thc Pian and whether or not aiiy such Creditor or Equity Security Holder has

12 ucccpted the PIan.

13
	

B.	 Vcstim of Property. All propezty of thc Bankruptcy Estate shall vcst in

14 the Debtor subject to the tcrrns and conditiona ofthis Plan. All propty ofthe Debtor except as

.15 othwise provided in tliis Plan, shall be freo and clear of any liens, eiicumbrances Clairus of

Creditors and !nterésta ofEquity Scourity Holdel3.

17
	

C.	 Disch&Qe. Ducto the liquidating nature of this Plan and pursuant to

18 Bankruptcy Code 1 141(dX3), the entty of the Conflnnaiion Order ahall not act as a discharge of

19 any debt of the Debtor that arose prior to Conflrmation, except to the oxtent that auch debtis paid

20 undecihe Plan.

21
	

14,6 Plan Modifiation OnIy the Debtor, as the Plan proponent. may niodify the PLan.

22 Any modification rnust cornpy with the disclosurQ reqtiirenients. Aft the Planhas been

23 acceptod, but before Confirznation, only modiflcations that do not adversely affect holders of

24 Claims and Interests are pennitted w thout a solioitation ofnew votes. After Confirmation, the

25 Debtor may rnodif thc Pien before substantial onaummation in accordaiice with the provisions

26 ofthe Bankruptcy Code.

27 /11

28 11/

-30-
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'4y ;tIi
ii '1	 )a•4

1 . 1	 Not later than 90 days ai& entzy of tho Confirmatic,n

Ord, the Dthtortha11•Ie a post-confinnation status zot tho purpose ofwhich is to explain

the progrcsa made toward aubstantial conzummation of the conflrined Plan. The report shall

include a statncnt ofreceipt. and disbursement3, withthc ending cath balance, for thc tire 90

day period. The report shali aiso include information suffidently coinprehensivo to enable the

0ut to dermie (1) whether the Confintation Order has becinc final; (2) whsther deposits, if

any, requirad by the PIan have beendiMributad (3) wbath any .prop piopoed by the Plan to

be transfrnred has been tranzferrcd; (4) whether the 1)ebtor under the Plan has assumed the.

businea or lhe management of tbe property dealt with by the PIan (5) whether the payments

undet the Plan have commcuced; (6) whetheracci-ued fees due to the U.S. Trustee under 28

U.S.C. § 1 93O(aX6) have bàen paid; and (7) whether all motions, contested rnattcrs and

adsary proceedings have been finaily resolved. Further reportz must be filed every 90 days

thereafter untll ently ofa 1na1 deoree, unless otherwise ordered by the Court.

15.2 Sarvioe of Repts. A copy of each report shall be served, no later than the day

upon whioh it is filed wiili tlie Court, upon thc U.S. Trustee and such other persons Or tiea as

may request suoh reports in writing by special notice filed with the Cowt

15.3 Pinal Decree. After the l3ankruptoy Estate is fully adthinistered, the Debtor shall

file an application for a final deoree anri ha11 servcthe application on tbe U.S. Trustee, together

21 wthapnposed final decree. The U.S. Trustee shall have twenty (20) days within which to

22 objeot or atheewise comment upon the Coukt's entry ofthö final decree.

23
	

16. JURJSD1GFIO

24
	

16.1 Afcer Confumation, the bankruptcy Cowt •shaU retain and have all authority and

25 juiisdiotioa as is allowed under the Bankruptcy Code and other applicable law to eniorce the

26 proviaions, purposes and intent of this Plan inoludm& 'without [imitation, matters 01 proceedings

27 tbat relate to:

28
	

A.	 The StarBase SaIe,

-31-
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B.	 AUowno€, disallowance, adjustrnent, treatznent, or liq'uidation ofClauns

1 and InteEeats and objectiona theto;

C. Thc asaumption, assznmcnt, or rejection of y executory contract or

unexpirad 1aae or any •agem lease, ntract, salé purchasc igntnent Or other aclion

taken with ragani to propettr of the Debtor;

D. The title, rigbts,, or intcresta fthc Debtor in any propty-,

E. Any rights power, action, or duty of the Debtor under thiz Plan

F.	 Any detmination 01 eat niat on necessaiy or appropriate under Section

505 ofthe Bankruptcy sod. or other detounination or eatixnation relating to tax returns flied or to

be1iied by theDe6tor for penods through the erid ofthe sca1year in whiôh the Bffective Date

occurs) inciuding, without limitation, the detmination ofthe amount ofthxea, net operating

1oaea, tax attributes, tax biefits tax refunda, and related rnatters ofthe Debtor

G.	 Requeeta for payment of Clainia entitled to priority undor 'Section 507(a)

ofthe Bankruptcy Code, iic1uding compensation and reimbursenient of expenaes for

profesaiona1s to thc exteilt Brnkruptcy Court approval therefor is required under this PIan or the

Cotifirrnation Otder

IL	 Resolution ofcontrovsies anct disputes, inoluding tho correction ofany

mistake, defoct, 01 onmsion rogarding interpretation or enforce. of this Pian, the

Confirmation Order, and any agreements referrcd to herein or exeouted in conteniplation ofor to

inp1esnent this Plan

21
	

L	 Implementation of the proviaions ofthis Plaa and entry oforders in aid of

4 Conxmation qfthis Plan, including, without limitation, appropriate orders to proteot the Debtor

23 from actions by hoidera of Claims and Intereats;

24
	

J.	 Modification of this Plan pur*uant to the bankruptcy Code;

25
	

K.	 Mjudicatlon of any cauaea ofaction brought by the Debtor;

26
	

L.	 The enny of an order, includmg injunctions, necessaiy to enforce thc title,

27 nghts, and powers ofthe Debtor and the purposes and intent of this PIan, and to impose such

28 limitations1 restrictions, terms and conditions of such title, rights, and powers as the Court may

-32-
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1 dean nccessay

	

2
	

M. Suth other matters as may be provided undør thc BakruptGy Codes tIÜa

3. Plan, the ConfirmatiOn Order, or other app1cab1e Iaw ud

N.	 Eptry ofa na1. decree closing this Cbapter 11 Case, including provisions

5 for injunctive relief•as may beequitable, consistent witli Bankruptcy Rule 3022.

	

6
	

17 MJSCELLANEOtJS

	7
	

17.1 Headings. The headings containcd in this D.isclosure Statenientare for

8 corivenienccofrefnce. only and shall not lirnit or otherwise affect in any way the meaning or

9 inteiprctation of the I3iselosure Statement,

	

I0
	

172 SinularlPluraL All references in this Disolosure Statexnent to tho aingular shall

11 beconstruedto ncudereferenoestothepluralandvicevcrsa.

	

12
	

17.3 Gç.. .Aflreferences itt this Disclôsure. Statement to any one ofthe masouline,

13 frnininè or neut genders shalibedeeined to inelude references to botfr other such gende.

	

14
	

17.4 Computation p1 Tiie Periqd. In comptzting any penod oftirne prescribed ar

15 allowed by tbis DisIosure Stateinent the day ofthe aot; eveot or default from which the

designated period oftiine begins to run shall not be included. The Iast day ofthe peiiod so

computed shall be included, unless it is a Saturday, Sunday, or a legal holiday, or, when the act to

18 bedoneisthefiling ofapapeintheBankruptoyCoutt,adayonwhichweatherorother

19 conditions have made the olerWs oftoe inaccessible, in whioh event the peiiod shall run until the

20 end ofthe next day which is not one of the aforezxientioned days.

21 /11

22 /11

23 11/

24 1/1

25 11/

26 1/1

27 /1/

28 /1/
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•	 18. CQN1USIO(

TheDthgsCiendJcho14ei*tooare1iIliycOflSidcrthCPiaflandthe

Disc1ouremcultovoteonthcP1anafldtoiettunthcirb81IOthflO1at&thaflMaY3O,200QtO

the following:

Murray & Murray
A Professionai C.orporatiou

Mtn: Janice M. Murray.
3030.Eanscn Way, Suite
Plo Alto, CA 94304-1009

Dated April	 i 2000	
A California corporation

c	 om

MTJRRAY & MURRAY
APR.OFBSSIONAL CORPORATION

By

rneys fo*or

raTcR1 ioE TAThNF
-34-
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