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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

SUSAN RENE JONES
Plaintiff,

Case No0.08<cv-03971RMW

V. ORDER DENYING PLAINT IFF'S
MOTION FOR RELIEF FR OM ADR
CONFIDENTIALITY

Re: Dkt. Nos. 316, 322

LIFE INSURANCE COMPANY OF
NORTH AMERICA, et al,

Defendant.

This is an ERISA case in whit¢he principal remaining issuewghether the dependents’
social security disability benefits due to plaintif€sildren because of her disability may be offse
against helong term disability benefit§ he partieshave agreethat the caswiill be resolved by
crossmotions for summary judgment. Dkt. No. 2%2aintiff now seeks permission to disclose to
the court “for evidentiary purposes things that happened and things that were satdah Court

and Ninth Circuit mediation, as wel aefendants’ mediation briet.Dkt. No. 316 at 11.

! Plaintiff also movesgor permission to supplement her reply pursuant to Civil Local Rule 7-
3(d)(2). Dkt. No. 322. However, the rule cited by plaintiff only permits counsel to “hitiget
Court’s attention a relevant judicial opinion published after the date the oppositeplyowas
filed by filing andservinga Statement of Recent Decision, containing a citation to and providir]
copy of the new opinion—without argument.” Civil L.R. 7-3(d)(2). It does not permit songpital
briefing. Plaintiff has alregdhad the opportunity to preseatgumensg and cte to case law in its
motion andn its reply. The court finds no basis for permitting additional briefing and denies
plaintiff’'s motion.
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Defendants Merck Sharp & Dohme Corp., f/k/a Merck & Co., Inc., MSD Medical, Demda
Long Term Disability Plan for Non-Union Employees, f/k/a Merck & Co., Inc. Lbegn
Disability Plan for NorUnion Employees and Life Insurance Company of Nartiericaoppose
this motion. Dkt. No. 319The ®urt has considered the parties’ papers, relevant legal authority
and the record in this case, and it finds the motion suitable for disposition without oraéatgum
SeeN.D. Civ. L.R. 74(b). Plaintiff's motion for relief from ADR confidentialitis denied

l. BACKGROUND

Plaintiff first filed this suit againd¥letropolitan Life Insurance Company and Merck &
Co., Inc. on August 30, 2008eeking reinstatement loing-term disability benefitsDkt. No. 1.
Pursuant to the Alternative Dispute Resolution Local Ruhesparties held a medion session
on July 30, 2009. Dkt. No. 31. Counsel signed a confidentiality agreement governing the
meditationproviding that “anything that happened or was said in connection with the ADR
sessiofiwould be treated as “confidential informatiothiatwould not be disclosed to the
assigned judge or “used for any purpose, including impeachment, in any pending or future
proceedings uass allpaties and the neutral so agreBKt. No. 42 at 5-6The case did not settle.
Dkt. No. 31.

In 2010, paintiff cited communications that occurred as part of2b@9 mediation in
support of a motion for summary judgment and other related briefing. Dkt. 118 at 4 n.4.
Defendants Metnoolitan Life Insurance Company and Merck & Co., Inc. moved to strike those
referencesandthis court found that the ADR Local Rules prohibited the disclosure of the
mediation communications. Dkt. 154 atAf.that time the court stressed that plaintiff's counsel
“could haveandshould havesought prior Court approval if he believed disclosure was necessg
Id. at 1820.

Plaintiff now seeks court approval to disclose to the cthirigs that happened and were

saidin District Court and Ninth Circuit mediatipas well as defend& mediation brief.? Dkt.

% Based on plaintiff's request appears that there were two separate mediation proceedings, ¢
in District Courtand one in the Ninth Circuit proceedings. However, plaintiff seeks permission|
disclose the contents of only one mediatioeftlaintiff does noprovide any details as to
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No. 316 at 11.
. ANALYSIS

Plaintiff argues that disakure should be permitted besaul) ERISA requires disclosure
of matters surrounding the assertion and impletaton of benefit modifications, 2) disclosure
“should be allowed under the manifest injustice and implied waiver doctrinesy’féferal
mediation privilege x@sts between the parties, and=ederal Rule of Evidence 408 permits
disclosure of the “mediation matters” that plaintiff seeks to disclose. Dkt. 3#€ndaats oppose
plaintiff's motion, arguingl) thatthe issue has already been decided by the court in its Octobe
2010 orders and 2iat disclosure is prohibited by Alternative Dispute ¢ketson Local Rule €12
and Federal Rule of Evidence 408, as weltlas confidentiality agreement between the parties.
Dkt. No. 319. The court finds no basis for allowing disclosure under the ADR Local Rutes or
Federal Rules of Edence. Thereforehe court does not reach consideration of the parties’
confidentiality agreement.

A. Prior Order of the Court

Defendants argue that these issues “already were fully briefed and resairesd ag
[plaintiff] in prior motions, more than five years ago.” Dkt. 319 at 1. The court notes&rgtof
plaintiff’'s arguments in the instant motion were previously raised in opposition todaeits’
motion to strike anavere rejected by the court. Sucharguing of previously rejected arguments
is expressly prohibited byuke 7-9(c). Accordingly, the court will not consider factual and legal
arguments previously raised and rejected.

However, when plaintiff previouslgited the confidential mediation materiaisey were
cited in support of plaintiff's motion for summary judgment and other briefing on pfantif
original claim—a claimfor reinstatement of her LTD benefits. Dkt. 319 atlBe parties agree
thatthe primary issué this case currently concerwhether the dependents’ social security

disability benefits duentplaintiff's children because of plaintiff's dibility may be offset against

circumstances surrounditige “Ninth Circuit mediatiohor otherwise distinguish between
mediations in her briefing.
3
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plaintiff's long term disability benefitsSeeDkt. No. 319 at 1 (“sole issue remaining to be
decided” is whether offset is applicahl®kt. No. 316 at 9 (“validity of Ms. Jones’s disability
status is no longer at issyePlaintiff added alaim seeking declaratory judgment that her
disability benefits are not subject to an offset for social security beuleke to her children in her
First Supplemental Amended Complaint, which sleel on October 28, 2014. Dkt. No. 244 11
52-55. Therefore, the October 15, 2010 order addressed the disdbswdiationevidence for a
different purposé.

Plaintiff correctlynotes that the October 15, 2010 order didpmohibit plaintiff from
filing a subsequent motion with respect to matters not previously before theSmmidkt. No.
321 at 4The court will consider plaintiff's motion to the extent it presents sswé previously

resolved.

B. ADR Local Rule 6-12 Prohibits Disclosure

As this court has previously noted, “it is beyond doubt that maintaining the confidgntialit

of mediation communications issene qua norfor preserving the integrity of court-sponsored
mediation sessions.” Dkt. No 154 at BDR Local Rule 612 sets fortla generaprohibition on
disclosure of information from the court-sponsored mediation, subject to narroptiexse
Plaintiff makes several arguments for wdry exception should apply in this case.

C. ERISA Disclosure Requirement

Plaintiff first argues tat ERISA requires disclosure of the mediation communications. T
reguations cited by plaintiff require that ERIS#larns mustprovideparticipants with plan
documents and recordghe administrative recor&eeDkt. 316 at 4. However lantiff is already
in possession of the mediation evidence she seeks to didelas#iff is not moving for
disclosure of evidence from defendarsise moves for permission to disclose evidence to the
court. The court finds that the ERISA disclosure requirement has no application here.

Plaintiff argues that the mediation exchanges it seeks to disclopartoé the

% The prior order also did not address disclosure of evideagetfre “Ninth Circuit mediatich
(Dkt. No. 316 at 11), but plaintiff does not distinguish the Ninth Circuit mediation evidence frd
the district court maiation evidence in briefing.
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administrative record, and therefore not subject to the confidentiality requirements of the
mediation process. Dkt. 316 at J€#ting Yates v. Delano Retail Partners, LLRo. C 10-3073
CW, 2012 WL 2563850, at *3 (N.D. Cal. June 28, 2Q1f)at this fact was first disclosed at a
mediation session, instead of in the form that it should have been disclosed, does nat create
absolute Br to Plaintiff referringo it”)). The court is not convinced, however, that ithediation
proceedings beene part of the administrative record simply bec#élusgarties may have
discusse@ddministrative proceedings at mediation

“[T] he success of mediation depends largelyhenatillingness of the parties to freely
disclose their intentions, desires, and the strengths and weaknesses o$#idim ca County of
Los Angeles223 F.3d 990, 993 (9th Cir.2000) (quotidgly Software Int’l, Inc. v. S880
F.Supp. 1487, 1494 (D.Utah 1995)herefore, the parties must be able to discuss claims and t
related administrative processes without fear that their statements will be deteetile courtlt
is possible, and even likely, that the basis for an administrative decision waselisatithe
mediation, buthecourt is not persuaded that theéministrative determination ité@vas based on
mediation events or that the mediation constitateart of the administrative record.

Plaintiff seeks disclosure of mediation evidence in support of her claim that benefits sk

be reinstated if shenfould have continued receiving benefits absent the administrator’s arbitrary

and capricious conduct.” Dkt. 316 at 2 n.2 (citt@nnebecker v. Liberty Life Assurn.C542

F.3d 1213, 1221 (9th Cir. 2008Plaintiff’'s arggementhat “if there was no proper administrative
process considering the offset prior to its assertion and imposition, it waslymateinvalid and
an abuse of discretion.” Dkt. 316 att®fendants have filed and served what they allege
constitutes the complete admimngtve recordSeeDkt. No. 278 Either tie record provided by
deferdants will show proper administrativeggess, or it will notThe court finds it unnecessary
to consider angtatements made by litigation counsel at the mediation in determining wtregther
plan administratoracted in an arbitrary or capricious manner.

D. Manifest Injustice and Implied Waiver

Plaintiff next argues that disclosure should be permitted under the ADR Loesl teul
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prevent manifest injusticdhe commentary to ADR Local Rule 6-4tates that “[adinarily,
anything that was said in connection with a mediation is confidential,” but goes on to ndte tha
“law may provide some limited circumstances in which the need for disclosuveighs he
importance of protecting the confidentiality of a mediatiamcluding “the need to prevent
manifest injustice.” Plaintifpredicts that defendants will argue there was no procedural
irregularity, anddentifies the manifest injustice that would restdim denial of this motion as
“[a]llowing defendants’ argument to prevail.” Dkt. 316 at 5-6; see also Dkt. No. 4 {$-isTitot
sufficiently manifest injustice to preclude application of the ADR Locdé Reilaintiff will have
the opportunity to present argument and other evidence in response to any arguments that
defendants make.

Plaintiff alsorelies onBarnes v. AT & T Pension Benefit Plan-Nonbargained Program
963 F. Supp. 2d 950 (N.D. Cal. 2013) in support of its posifibeBarnescourtaddresse
consideration of an early neutral evaluation statement “for purposes oftaredlissue” only—
specifically “notice as it affected attorney’s fee363 F. Supp. 2dt 975.In this case e issue of
procedural irregularity is not “collateral” to th&amtiff's Pannebeckeclaim. Plaintiffis seeking
to disclose representations made by litigation counsel as to defendantsnsositit evidence
that defendants were on notice of any particular facts. ADR Local Ri2ee&plicitly applies to
“the contents of the written Mediation Statements, anything that was sgaiposition taken, and
any view of the merits of the case expressed by any participant in conneiti@gmymediation.”

Plaintiff also makes an analogy to privilege law, arguing that “[r]aisingffaimative
defense is an implied waiver of the privilege on matters related to it.” Dkt. 316 at 6vétowe
plaintiff argues that the mediation evidence is relevant to itsRaanebeckeclaim; defendants’
are not relying on mediation events in support of @ffiymative defenseThe court finds no basis
for implying waiver of mediation confidentiality.

E. Federal Mediation Privilege

Plaintiff also argues that no federal mediatiovifiege exists because “confidential” does
not mean “privileged,” and cites cases applying Federal Rule of Evid&&cBlaintiff appears to

6

08-cv-0397ERMW
ORDER DENYING PLAINTIFF'S MOTION FOR RELIEF FROM ADR CONFIDENTIALITY




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

berehashing prior argument that the ADR Local Rules are invalkda matter of law because
they are somehowconsistentvith federal statutes or rulesd therefore should not app8ee
Dkt. 316 at 7. Defendants do not rely on a federal mediation privilege, ammbthihas already
rejected the argument that the ADBcal Rulesareinvalid. See Dkt. 154 at 20-21.

F. Federal Rule of Evidence 408

Plaintiff next argues that the mediatievidence is disclosabpplying the standard of
Federal Rulef Evidence 408 becaugas offered fora purpose other than to prov&bility for,
invalidity of, or amount of &laim that was disputedDkt. 316 at 8 (citing Fed. R. Evid. 408(a)).
Plaintiff is correcthat the2009mediation “was set over whether MetLife abused its discretion i
termination Ms. Jones’s disability status,” ailavhich is “no longer at issueDkt. 316 at 9.

However, the rule prohibits disclosure of “conduct or a statement made during coneprd
negotiationsfor use ‘either to prove or disprove the validity or amount of a disputed datm
impeach by a prior inconsistent statement or a contradiction.” Fed. R. Evid. 40&) (emphasis
added). Even if the “disputed claim” is now different, plaintiff proposes to use ttheneeor
impeachment purposes, arguing twahout the evidence of the statements at mediation, “it may
be impossible to prove that defendants’ contention is contrary to facts.” Dkt. No. 3Tat 1.
permitdisclosure for impeachment purposes would undermine the policy igéatleral Rule of
Evidence 408-encouraging settlemereeE.E.O.C. v. Gear Petroleum, In©48 F.2d 1542,
1545 (10th Cir. 1991) (excluding impeachment evidence under Rule 4@8)ss Apple, Inc. v.
Samsung Elecs. CdNo. 12€CV-00630-LHK, 2014 WL 794328, at *9 (N.D. Cal. Feb. 25, 2014)
(noting policy goal of encouraging settlement and quddiagk of Am. Nat. Trust & Sav. Ass'n v.
Hotel Rittenhouse Associaté&)0 F.2d 339, 344 (3d Cir. 1986) (“We acknowledge the strong
public interest in encouraging settlement of private litigation. Settlements savetibg the
substantial cost of litigation and conserve the lichieesources of the judiciary.gnd
Reichenbach v. Smit628 F.2d 1072, 1074 (5th Cir. 1976) (“A primary reason for excluding

evidence of a compromise is to encourage non-litigious solutions to disputes. Admission of

evidence of the sé¢tment could work to discourage plaintiffs and defendants from settling ....").
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Plaintiff also cites several cases from other circuits arguing that “Rulec&38ndt shield
wrongful acts because they anade in settlement negotiatiohand arges thaplaintiff should
be allowedto introduce the evidence in support of an entirely independent claim for wrongful
conduct that occurred at the mediation. Dkt. No. 316 at 8-11. But plaintiff has not asseited s
independent cause of action. The operatoramaint was filed aéir the mediation took place, and
it does not include any allegations regarding wrongful conduct that tookgbltheemediation.
SeeDkt. No. 244. As this court has already noddenceregarding claims not asserted in the
complant is not relevant under Federal Rule of Evidence 401. Dkt. No. 154 at 22.
1. CONCLUSION

For these reasons, thewt denies plaintiff's motion for relief from ADR confidentiality.
Plaintiff's motion tosupplement its replis also denied.

IT 1S SO ORDERED.

Dated:Decembed5, 2015 /@W}?’ W

Ronald M. Whyte
United States District Judge
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