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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on November 19, 2008, at 1:30 p.m., or as soon thereafter as
the matter may be heard in Depariment C25 of the above-entitied Court, located at 700 Civic Center
Drive West, Santa Ana, California, Defendants Todd Dunning (“Mr, Dumnng“) and Kessler's Flying
Circus (“KFC”) (collectively, "Defendants”) will and hereby do move the Court for an order staymg
discovery in this action until conclusion of criminal proceedings relating to the criminal mvcstngatxon
cmmzﬂy pending against Defendant Todd Dunning, Pursuant to the Court of Appeal decision in
Pacers, Inc. v. Superior Court (1984) 162 Cal, App. 3d 686, 690, a stay of discovery in a civil action
is necegsary and appropriate where civil and criminal procesdings arise out of the same related
transaction or conduct. As explained in detail in the attached Mermorandum of Points and Authorities,

such {s the case in this action and & stay of discovery is necessary and appropriate as a result.

This Motion is based on this Notice of Motion and Motion, the attached Memorandum of f

Points and Authorities and Declarations of Todd Dunning, Robert Breakstons, and Stewart H,

Foreman, and all pleadings and files in this matter and such additional evidence and argument as may

be presented at or before the time set for hearing,

Dated: October2¢, 2008 FREELAND COOPER & FOREMAN LLP

By. g@ é;%
STEWART H.

Attorneys for Defendants Todd
Dunning and Kessler's Flying Circus

. L
%&E :' ”ifcawsrﬁ» EEDINGS: ORANDOM
DECLARA %
AR R&T]!g PSLT TIONS OF ROBERT BREAKSTO WART H. FO MAN AND TOD!

1001206544

o




FREELAND COOPER & FOREMAN LLP

L= - - T T T LR S B

ek bwt e e e
(¥ N 7 N ™

[
h

150 Spear Street, Suite 1800
S Francison, Califoraiz 94105

—_
[ - IS |

19
20
21
22
23
24
25
26
27
28

Caseb:08-cv-04052-JF Documentl52-6 Filed10/30/09 Page4 of 12

MEMORANDUM OF POINTS AND AUTHORITIES INTRODUCTION
.. INTRODUCTION |

The facts of this case pertinent to this Motion mirror those of Pacers, Inc, v. Superior Court
(1984) 162 Cal. App. 3d 686, wherein the Court of Appeal ruled that a stay of discovery in a ¢ivil
action is necessary and appropriate where the civil ection and pending criminal proceedings arise out
of the same related trensaction or conduct. As was the case with the defendant in Pacers, Defendant
Todd Dunning (“Mr, Dunning™) has recently been informed by the United Staies Attorney's Office
| that b is threatened with crminal prosecution, As set forth in the declaration of Mr. Dunning's
criminal counsel, Robert Breakstone, fifed herewith, the federal government has commenced and is
actively pursuing a criminel investigation of Mr. Dunning regarding the very same conduct alleged by
Plaintiff in this action.

KFC is a genersl partnership in which the general partners are two corporations separately
owned by Todd Dupning and Btian Dunning, Through this partership business structure, Mr,
Dunning and his brother and co-defendant in this case, Brian Dunning, conducted their business with
Plaintiff Commission Junction, Inc. (“CII” or “Plaintiff”). As described below, the only persons who
can respond to or provide discovery on behalf of KFC are the Dunning brothers. . KFC has no
employees and its principal place of business is Brian Duiming’s residence. KFC’s business records
were seized by the Federal Burean of Investigation (“FBI”) as set forth in the Motion to Stay
Discovery Pending Conclusion of Criminal Proceedings, and the accompanying Declaration of
William J. Kopeny and Exhibit 2 thereto, filed by Defendant Brian Dummning (“Brian Dunning
Motion™). .

A stay of discovery in this case will alleviate Mr. Dunning's difficult choice between
defending either the civil or criminal case, as well as the inherent unfaimess of compelling disclosure
of Mr. Dumning's evidence and defenses prior to a possible criminal trial. As succinctly stated by the
Pacers Court;

"[Jo allow the prosecutors to monitor the civil tEiot:eedings hoping to
obtain incriminating testimony from petitioners through civil diseovery

would not only undermine the Fifth Amendment privilege but would
2lso violate concepts of fundamental faimess. . . we recognize

postponing [discovery] will cause inconvenicnee and delay to real parties; howcver,3' '
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protecting a party's constitutional rights is paramount.”
FPacers, sypra, at 690,

A stay of discovery is necessary and appropriate in this case i;'or both Todd Dunning and KFC.,
I,  STATEMENT OF FACTS

Mr. Dunning is the founder and sole sharcholder of Dunning Enterprises, Inc. ("DEI").
(Declaration of Todd Dunning, § 2). Mr. Dunning and later DE! along with Mz, Dunning's brother,
Brian Dunning, did business as Kessler's Flying Circus ("KFC™).! Until recently, KFC was in the
business of implementing internet marketing programs on behalf of internet merchants such as eBay.
More specifically, with respect to ¢Bay, KFC was paid through eBay's agent, Plaintiff CJI, to promote
and direct on-line traffic to eBay's website. KFC was paid by eBay, via its agent CJI, purseant io a
commission structure based on the amount of on-line traffic visiting eBay's website as a result of
KFC's efforts, as well as the numbér and amount of sales by eBay generated from such traffic,

Plaintiff initinlly commenced this action on August 13, 2007, in Los Angeles County,l but this
case was moved to this Court on January 4, 2008. Plaintiff generally alleges in its complaint that all
defendants “entered into a written Publisher Service Agreement (Agreement) whereby [Plaintiff]
agreed to provide goods and services to and for [all defendants].” (Declaration of Todd Dunning,
Exhibit 2, Second Amended Complaint, §12). Plaintiff alleges that the Publisher Services Agreement
is the contract under which KFC provided the marketing services described above to eBay. Plaintiff
goes on to specifically allege that all defendants "breached the Agreement by, inter alia, inflating
traffic, forcing cookies, infringing on others pr.oprietary rights, providing links and widgets 1o
wrongfully promote andfor force traffic to eBay.com, and promoting objectionable content as that is
defined in the Agreement.” (Declaration of Todd Dunning, Exhibit 2, Second Amended Complaint,
116

! Dunning Enterprises, inc, ("DEI) became the co-general partner in Kessler's Flying Circus as of December 27,
2006, when it wes incorporated. in Califomia and replaced Todd Dunning as s general partner in KFC, See,
Declaration of Todd Dunning filed herewith, §2 and Exhibit 1 thereto, In 2007, KFC filed its federa] partnesship tax
retoms, including the Form K-1's for parmiers, showing DEI and Thunderwood Holdings, Inc. a3 its partners. Ses,
Declaration of Todd Dunning, § 3. The answes to the Second Amended Complaint and the Cross-Complaint by KFC
will be amended to reflect this information ebout the history of the partnership composition of KFC.

2 A true and comrect copy of Plaintiff's Second Amended Complaint is sttached (without exhibits) as Exhibit 2 to the
acoompanying Declaration of Todd Dunning.

PRC
B

CRIMINAL
ROBERT
{001206344}




FREELAND COOPER & FOREMAN LLP

San Francisco, Californla 94105
ot
W

150 Spear Strect, Suits 1800

L= - - - T e O T I S R

[ I N e ]
B W N e o

B2 8 8 & 3 =&

Caseb:08-cv-04052-JF Documentl52-6 Filed10/30/09 Page6 of 12

On June 18, 2007, approximately one month prior to the commencement of this action, the
Federal Bureau of Investigation ("FBI") conducted an interview of My, Dunning at his personal
residence located in Aliso Viejo, California. The focus of the FBI's interview with Mr. Dunning was
the business of KFC, and in particular KFC's contract and services relating to C) and eBay. The FBI
asked specific questions about issues such as the possibility or fessibility of "forcing cookies,"
"forcing clicks,” “inflating traffic”, the fimction of "links" and "widgets," and the direction of internet
traffic to the eBay website in connection with KFC's services relating to CJI and eBay.

Mr. Dunning leamed that the FBI simultaneously served a search warrant on Brian Dunning at
his home, which was also the principal place of business of KFC. Mr, Dunning eventually learned -
that the FBI agents searched Brian Dunning's home, and seized and removed all electronic equipment
in Brian Dunning's home including all computers, disk drives, hard drives, cell phones and computer
servers located on the premises, A copy of the itemized “seized property" list prepared by the FBY and
given to Brian Dunning is attached as Exhibit 2 to the Brian Dunring Motion.

The computer equipment and records seized by the FBI at Brian Dunning's home contained the
all of the records of KFC's business activity relevant to its defense in this case. Todd Dunning does
not have in his possession any of the business records of KFC. (Declaration of Todd Dunning, §6 &
7) Whether Plaintiff or any of Plaintiffs' employees were interviewed or are also under investigation
is unknown.

After the FBI inferview, Mr. Dumning retained criminal counsel, Robert Breakstone, whose
offices are located in San Francisco, California, As set forth in Mr, Breakstone's attached declaration,
through his representation of Mr. Dunning, Mr, Breakstone confirmed that the FBI served a search
warant on Brian Dunning and imterviewed Todd Dunning. Mr., Breakstone also leamed on
Septomber 16, 2008, that although Mr. Dunning originally was considered only a witness, he is now a
"subject" of an open criminal investigation pending in the Northern District of California related to his
involvement with KFC, and in particular, KFC's services relating to CJI and eBay, (Declaration of
Robert Breakstone, § 6) Mr. Breakstone also requested that the US Attomeys Office allow Todd
Dumiﬁg and KFC to obtain a copy of the business records and computer information seized by the
FBI from Brian Duﬁning’s home so that those records could be used to defend the case filed by CJIS

G CONCLUSION _ OF ﬁgi;f;g ﬁg
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and eBay. This request was denfed, (Declaration of Robert Breaksione, §4) Mr. Breakstone has also
leamed from the US Atftorneys Office that eBey’s lawyers bave provided 2 copy of their civil .
complaint to that office and discussed their case with the Assistant US Attorney.’> (Declaration of
Robert Breakstone, § 6) Mr. Breakstone has learned these facts through his contacts with Assistanf
United States Attorney Kyle F, Waldinger who is the lead United Sfates Attomey on the matter and
who is assigned to the Computer Hacking and Intellectuel Property Unit ("CHIP Unit") of the United
States Attorney’s Office for the Northern District of Califomia, Whether Plaintiff or any of Plaintiff's
employees are also witnesses, subjects or targets is unknown,

As set forth below, it cannot be reasonably disputed that a stay of discovery to protect
Mr. Dunning's Constitutional rights is xequived in this case. As recognized by the Pacers Court, "[t]o
allow the prosecutors to monitor the civil proceedings hoping to obtain incriminating testimony from
petitioners through civil discovery would not only undermine the Fifth Amendment privilege but
would also violate concepts of fundamental faimess, . . we recognize postponing [discovery] will
cause inconvenience and delay fo real parties; however, protecting a party's constitutional rights is
paramount,” Pacers, supra, at 690, By its own description, the federal government is coordinating
with at least one civil plaintiff, eBay, and possibly CJI, to assist in the prosecution of Todd Dumﬁné
for the type of conduct alleged by CJI in this case, KFC is also entitled to a stay since it cannet
defend itself without the participation of the Dunning brothers in the discoye:y process and trial,
M. ARGUMENT

In Pacers, supra, the defendants were individuals who were employses of ?acers Bar, as well
as Pacers, Inc. which owned the bar. The individual employees of the bar were involved in e fist fight
with undercover DEA agents who were at the bat. As a result of the fist fight, the undercover DEA
agents commenced a civil suit for assault and battery against Pacers, Inc. and the individual

? See, Declaration of Stewart H, Foremsn, 1] 2 & 3 filed herewith. During the first conversation between Mr.
Foreman, coungel for Todd Dunning in the eivil csses filed by CJI and eBsy, and counsel for eBay, Mr. Foreman
asked eBay's counsel if their conversations wonld be reported to the FBI or Assistant US Attomey, or if Mr
Foreman could consider them confidential between lawyers for the parties. Counsel for eBay declined to respond to
this question or to agree that their conversations relevant to the cBay case would not be reported to the government's
lawyers,

Al
M
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employees of the bar, At the same time the United States Attorney General for the Southem District
of California sought indictments against the individual employees for criminal assault anld battery,
Although the federal grand jury refused to issue in;licnmnts, the United States Attorney maintained'an
"open file" on the individuals. Pacers, supra, at 687, ‘

As such, the facts in Pacers mirror those of this case. Indeed, as set forth in the declaration of
Mr. Breskstone, the Assistamt United Siates Attorney has confirmed that it maintains an open ¢riminal
investigation of Mr. Dunning and that Mr. Duaning is 2 "subject” in connection with the very same
conduct alleged by Plaintiff in this civil action, The Pacers court recognized two distinct
disadvantages to a defendant defending against both a civil action and a criminal investigation or
prosecution, each of which the court found to jeopardize the defendant’s Constitutional rights,

First, & defendant in concurrent civil and criminal actions is faced with the choice of having to
defend against either the ¢ivil or criminal case, More specifically, to adequately defend against the
<ivil action the defendant would need to give his side of the story, and otherwise provide a defense, by
presentation of testimony at trial. Of course, in a civil proceeding the plaintiff is entitled to preview
such testimony as part of the discovery process. Nevertheless, to adequately defend against the civil
complaint, the defendant necessarily will have to give tesnmony he could not otherwise be compelled

to give in defending against a cmmnnl investigation andfor prosecution because his silence is |
Constitutionally guaranteed by the Fifth Amendment® Recognizing that the civil defendants in
Pacers "had no obligation to disclose to [the civil i}lainﬁffs] information they reasonably believed
might be used egainst them in & criminal proceeding,” the Pacers court detesmined that a stay of |
discovery was necessary until the expiration of the criminal statute of limitations pertinent to the :

“open file" maintained by the United States Attomey:

"Where, a3 here, a defendant's silence is constrtuﬁonal!y
guaranteed, the court should weigh the parties' competing interests
with a view toward accommodating the interests of both parties, if
possible, An order staying discovery until expiration of the criminal

! The portion of the Fifth Amendment to the United States Constitution pertinent here states as follows:

*.. [No person] ghall be compelled in any criminal case to be a witness against bimself,..." It is well grounded that '

ﬂac meaning of the taxm "criminal case” includes criminal mvcshgumns Petition of Groban, 352 U.8, 330, 333
(1957).
T
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statate of limifations would allow real parties to prepare their
Inwsuit while alleviating petitioners' difficult cholce between
defending either the civil or criminal case. [citation omitted]. This
remedy 18 in accord with federal practice where it has been
consistently held that whea both civil and criminal proceedin
arise out of the same or related transactions, an objecting party is
generally entiiled to a stay of discovery in the civil action unitil
dcil.:gg;iﬁon of the criminal matter.” Pacers, supra, at 690 (emphasis
a .

Second, the Pacers court recognized the "inherent unfaimess” of compelling disclosure of 2 |

.civil defendant's evidence and defenses while such defendant is under threat of criminal prosecution

for the same alleged conduet:

“Under these circumstances, the prosecmtion should not be able fo
obtain, through the medium of civil proceedings, information fo
which it is not entitled under the criminal discovery rules. [citation
omiited]. Here, although petitioners are not criminal defendants,
they are nevertheless threatened with criminal prosecution, To
allow the prosecutors o montior the civil proceeding hoping to
obtain mcriminating testimony of petitioners through chvil
discovery would not only undeymine the Fifth Amendment privilege
but would also violate concepts of fundamental fairness." Pacers,
supra, at 691 (emphasis added),

In this case, it is particularly apparent that the United States Attorney is monitoring this astion
{or at least has an expressed interest in monitoring this action) through contacts with counsel for
plaintiff in a related civi] case for the purposes of its open investigation of Mr. Dimning and KFC. As
such, the very "fundemental unfeimess* and “undenmining of the Fifth Amendment privilege"
deterred bf the Pacers court will come to pags in this case should discovery not be stayed.

A stay of discovery in this case will alleviate Mr. Dunning's difficult choice between
defending either the ¢ivil or criminal case, as well as the inherent nnfaimess of compelling disclosure
of Mr. Dunning's evidence and defenses prior to a possible criminal trial, CJI will not be prejudiced
by this stay for the reasons discussed below regarding KFC, which are equally applicable to Mr.
Dunning. As succinctly stated by the Pacers Court, "[t]o allow the prosecutors to monitor the civil
proceedings hoping to obtain incriminating testimony from petitioners through civil discovery would
not only undermine the Fifth Amendment privilege but would also viclate concepts of fundamental
faimess. . . we recognize postponing [discovery] will cause inconvenience and delay to real parties;
however, protecting a party's constitutional rights is paramount.” Pacers, supra, at 690,

There is no case precedent in California applying the principles from the Pacers case to a8
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general partnership such ag KFC. H;wcver, the situation presented regarding KFC is distinguishable
from Avant! Corporation v. Superior Court (2000) 79 Cal.App. 4%876, which is the leading case in
California denying a motion to stay of discovery against a corporation when some corporste
employees claim the Fifth Amendment Privilege so as not to respond to discovery on behalf of the
corporation, In that case the Court said that since a& corporation has no privilege against self
incrimination, it is obliged to appoint “an agent who could, without fear of self-incrimination, furnish
such requested information as was available . . . .” Jd 884. The Cowrt did not address the question of
granting a stay in the interests of faimess and justice if all corporate agents would claim the privilege
against self-incrimination and therefore no one could respond to discovery on behalf of the entity.
The Avant! decision applied the Ninth Circuit case of Keating v. Office of Thrift Supervision
(9" Cir. 1995) 45 F.3d 322) in determining whether to exercise its discration to issue a stay. “Keaﬂné
observed that the question of whether & civil proceeding should be stayed pending the outcome ofn
perallel criminal procesding often rests not on the constitutional issue of self-incrimingtion, but on the
issue of abuse of discretion.” Avant!, supra. st 885, The Ninth Circuit said in Keating that five
factors should be considered, in addition-to the defendant’s fifth amendment rights: “(1) the interest of
the plaintiffs in proceeding expeditiously with this litigation or any particular aspect of it, and the
potential prejudice to plaintiffs of a delay; (2) the burden which any particular aspect of the
proceedings may impose on defendants; (3) the convenience of the cowrt in the management of its
cases; (4) the interests of persons not parties to the civil litigation; and (5) the interest of the public in
the pending civil and crimina] litigation,” Keating, supra. at 885. In applying these factors the Court |
“should consider ‘the extent to which the defendant’s fifth amendment rights are implicated.” (Citing,
Federal Sav. & Loan Ins. Corp. v, Molinari, 889 F.2d 899, 902 (9 Cir. 1989).
" The Keating factors should guide the Court in exercising its sound discretion to stay discovery
against KFC, even if it does not have a Fifth Amendment pﬁvileges, and as to Mr, Dunning, who will ‘
assert his constitutional privilege agaminst self-incrimination. Certainly Mr. Dunning’s- Fifth

5 Ses. Beilis v. United States, 417 U.S. 85, 100 (1974) (where partnérship determined o havo an established t
institutionel identity indspendent of its individual partners).
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Amendment rights are implicated directly in the discovery relevant to CII’s claims in this case since
those claims are identical o the issues raised by the FBI in the imerview of Mr. Dunning,
(Declaration of Todd Dunning, § 8 and Second Amended Complaint, § 16) In Cadence Design
Systems, Inc. v. Avant!, Inc. 1997 U.S. Dist. LEXIS 24147, *2 (July 1997), the Court noted that a
business entity is entitled to stay a civil action where a parallel criminal proceeding prejudices the
entity’s right to defend itself. With these general concepts in mind, and turning to the application of
the first Keating factor, plaitiffs always express a desite to proceed with their litigation
expeditiously, but there is no prejudice to CJI from a delay. There is no risk that relevant documents
will be lost during any delay in this case. All of KFC’s business documents are in the possession of
the FBI, so they should be assumed to be in a safe location uniil the criminal proceedings are
concluded. Mzr. Dunning has no KFC documents in his possession. CII could even be prejudiced in
proceeding now with iis case because it also cannot gain access to KFC’s records that are in the hands
of the FBI. CJI's claim is for a retum of money, so if CJI ultimately prevails, any delay in obtaining
those fands may be handled by the Court, if appropriate, through post-judgment inierest. The second
factor should be critical to the Court’s evaluation of this issue. The extreme burden and prejudice 'w.
KFC and Mr. Dunning is quite obvious if they have to proceed with their defenses without access to
any of KFC's records, and without testimony from cither of the Dunning brothers who will assert their
constitutional rights. The third factor may be best evaluated by the Court itself, but it appears to the
moving parties that judiciel resources may be wasted by allowing this case to attempt fo proceod.
through discovery and to trial when the defendants are unable to respond to discovery or provide a
meaningful defense because their records are in the possession of the FBI and their witnesses will not
testify under the claim of their constitutional rights, The fowrth factor from Keating does not seem
relevant as there are no other persons aside from these parties interested in the outcome of this
litigation, If eBay is in theory an imierested party, whether this case proceeds against KFC or the
Dunning brothers i3 still of no conseqﬁcncc to it since it has filed its own sepavate Htigation against
the same defendants. (Declaration of Robert Breakstone, § 5) Finally, the public interest is not
affected by the stay since the business of KFC has ended. If KFC's activities are ultimntelj
determined to have been improper, the public hes been fully protected since June 2007 when CJIIO

P G CONCLUSION AL
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and ¢Bay terminated KFC's promotional activities on the intemet. KFC has no ongoing business fo
pose any concern to the public even if CJI eventually proves the allegations in its Second Amended
Complaint, In the case of Grubbs v. Jrey, 2008 U.S. Dist. LEXIS 26758,%6 (March 2008), the U.S.
District Court for the Eastern District of California observed that in weighing these factors
“substantial weight” should be given to the public inferest in law enforcement in balancing the rights
of civil litigants to a reasonably prompt determination of their claims. In this context, the public
interest is best served by allowing the criminal, and then the civil case, proceed in an orderly and fair
manner to conclusion, '

Therefore, in summary, the factors stated in Keating argue in favor to the Court exercising its
discretion to grant a stay of discovery regarding K¥FC if a stay is granted as to Todd and Brian
Dunning. There are no other persons or agents aside from Todd and Brian Dunning who can respond
to discovery in this case on behalf of KFC, and assist in the oversll defense of KFC. Todd Dunning
and Brian Dunning will assert their Fifth Amendment privileges not to provide potentially self-
incriminating evidence in this case wntil the otiminal investigation is resolved. Moreover, KFC's
records are no longer in its possession, having bean seized by the U.S. govenment. In the interests of
justice and faimess, if & stay of discovery is granted to Tedd Dunning and Brian Dunming, then the
same stay should be granted to KFC becauge it has no ability to respond to any discovery or to defend
jiself in this case without the participation of those individuals. '
IV. . CONCLUSION

For all the above reasons, Mr, Todd Dunning and Kessle’s Flying Circus respectfully requests
that the Motion to stay all discovery ageinst them in this case be granted in its entirety until the

criminal procceding is concluded. The moving parties respectfully suggest that the Court should
schedule a status conference in six months to determine the progress of the criminal proceedings.
Dated: October 2472008 FREELAND COOPER & POREMAN LLP
By:
STEWART H, FOREMAN
Attorneys for Defendants Todd

Punning and Kessler's Flying Circus 1
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