eBay Inc. v. Digital Point Solutions, Inc. et al Doc. 33 Att. 1

EXHIBIT A

Dockets.Justia.com


http://dockets.justia.com/docket/california/candce/5:2008cv04052/206526/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2008cv04052/206526/33/1.html
http://dockets.justia.com/

o 00~ Oy

10
11
12
13

14 -

15
16
17
18
19
-20
21
22
23
24
25
26
27
28

0 N

ERNSTER LAW OFFICES, P.C.

- John H. Ernster, Esq., State Bar No. 59338

Phil J. Montoya, Jr., Esq., State Bar No. 124085
70 South Lake Avenue, Suite 750

. Pasadena, California 91101

Telephone: (626) 844-8800
Facsmmile: (626) 844-8944

Scott Patrick Barlow, Esq., State Bar No. 182295
General Counsel

4353 Park Terrace Drive

Westlake Village, California 91361

Telephone: (818) 575-4500

Facsimile:  (818) 575-4505

Attorneys for Plaintiff
Commission Junction, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA -
FOR THE COUNTY OF ORANGE, CENTRAL BRANCH

COMMISSION JUNCTION, INC., %
Plaintiff, )
}  DEPARTMENT C25
V. % '
THUNDERWOOD HOLDINGS, INC. dba )
KESSLER’S FLYING CIRCUS; TODD ) FOR DAMAGES
DUNNING; BRIAN DUNNING; and ) L Breach of Contract
DOES 1 through 50, inclusive, ) 2.
) 3. Account Stated
Defendants. ) 4. Reasonable Value
) 5. Conversion
) 6.
)y 7. Declaratory Relief
)
) [Unlimited]

Plaintiff Commission Junction, Inc. alleges as follows:

CASENO.: 30-2008 00101025
ASSIGNED FOR ALL PURPOSES TO:
TUDGE RANDELL L. WILKINSON

Open Book Account

Unfair Competition

L L)u{d]j

SECOND AMENDED COMPLAINT

1. At all times relevant herein, plaintiff Commission Junction, Inc. (“CJI”’) was

a corporation organized and existing under the laws of the State of Delaware and wholly
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owned by ValueClick, Inc., a corporation organized and-existing under the laws of the
State of California with its principal place of business in the County Los Angeles, State of
California. -

2. CJ1 is informed and believes that at all times relevant herein defendant
Kessler’s Flying Circus was a California general partnership doing business in the State of
California and the Counties of Los Angeles and Orange.

3. CJI is informed and believes that at all times relevant herein def_endant

" Thunderwood Holdings, Inc. was a California corporation doing business at times as

“Kessler’s Flying Circus”, in the State of California and the Counties of Los Angeles and
Orange. Thunderwood Holdings, Inc. was at all times relevant a general partner of

Kessler’s Flying Circus.

4. CJ1 is informed and believes that at all times relevant herein defendant Todd

Dunning is an individual doing business in the State of California and the Counties of

Los Angeles and Orange. Todd Dunning was at all times relevant a general partner of
Kessler’s Flying Circus.

5. CJ1 is informed and believes that at all times relevant herein defendant Brian
Dunning is an individual doing business in the State of California and the Counties of
Los Angeles and Orange. Defendants Kessler’s Flying Circus, Thunderwood Holdings,
Inc., Todd Dunning, and Brian Dunning will be referred to hereinafter collectively as
“KESSLER”.

6. At all times herein mentioned CII’s headquarters and principal place of
business was in Westlake Village, California. The indebtedness described herein was
incurred and payable within the County of Los Angeles, State of California and in the
above judicial district.

7. Said obligation is commercial in nature and not based on a retail installment,
sales contract, or a conditional sales contract and is not to subject the provisions of

California Civil Code §1812.10 and/or §2984 4.

1
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8. CJ1 is ignorant of the true names and capacities of defendants sued herein as

DOES 1 through 50, inclusive, and therefore sues said defendants by such fictitious names.

- CJI will amend this Complaint to allege the true names and capacities of said defendants

when tﬁey are ascertained. CJI is informed and believes and thereon alleges that each of
the fictitiously named defendants is responsible in some manner to pay the obligation
described herein and that CII’s losses as alleged herein were proximately caused by said
defendants’ conduct. -

9. CI1 is informed and believes and thereupon alleges that there exists an
identity of interest between Thunderwood Hbldings, Inc. (on the one hand) and Todd
Dunnihg, Brian Dunning, and DOES 1-5 (on the other hand); that Todd Dunning, Brian
Dunning, and DOES 1-5 completely and entirely dominate the affairs of Thunderwood
Holdings, Inc., that Thunderwood Holdings, Inc. was and is undercapitalized and acts as a
mere shell and alter ego for Todd Dunning, Brian Dunning, and DOES i~5, and that to
1eCO gnize the existence of Thunderwood H_oldingé, Inc. as separate from Todd Dunning,
Brian Dunning, and DOES 1-5 -would be a fiction and would- resultin a fraﬁd and an
injustice. |

10.  Cllis informed and believes and thereupon alleges that each of the
defendants herein are principals, agents, and employees of the other(ls), acting at all time
herein mentioned within the course and scope of their agency and employment and with the

consent and permission of the other co-defendants.

FIRST CAUSE OF ACTION
(Breach of Contract against KESSLER and DOES 1-20)

11.  ClJlincorporates by this reference above paragraphs 1 through 10, inclusive,
as if fully set forth herein.

12.  On or about April 14, 2005, CJI and defendants KESSLER, DOES 1-20, and
each of them, entered into a written Publisher Service Agreement (“Agreement”) whereby

CII agreed to provide goods and services to and for KESSLER. A true and correct copy of

3
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the parties’ Agreement is attached hereto as Exhibit “A” and iﬁCorperated herein by this
reference While Exhibit “A” is the Agreement defendants KESSLER, DOES 1-20, and

each of them, entered into the with CJL, it does not show the parties’ signatures inasmuch

as defendants KESSLER, DOES 1-20, and each of them, chose to enter into the Agreement

via the Internet and the defendants have a copy of the Agreement printed that day.

13,

The Agreement includes the following provisions:

[KESSLER] “may not place Links to an Advertiser’s Web Site or Web Site
content in third party newsgroups, message boards, blogs, unsolicited email
and other types of spam, link farms, counters, chatrooms, or guestbooks.”
Agreement at Section 1(d)(1);

[KESSLER] “shall not cause any Transactions to be made that are not in
good faith, including, but not limited to, using any device, program, robot,
1ffames, or hidden frames.” Agreement at Section 1(d)(i);

“None of Your [KESSLER’S] promotional activities may infringe an
Advertiser’s proprietary rights CJ’s {CJT’s] proprietary rights, or a third
party’s proprietary rights. Agreement at Section 1(d)(ii1);

“You [KESSLER] represent and warrant that all promotional means used by
You [KESSLER] will not contain objectionable content (including but not
limited to content that is misleading, libelous, defamatory, obscene, violent,
bigoted, hate-oriented, illegal, and/or promoting illegal goods, Services or
activities), and that You [KESSLER] will not mislead others. You
[KESSLER] agree to: (i) use ethical and legal business practices, (ii) comply
with the Advertisers® Program terms and this Agreement, (iii) maintain a
privacy policy on Your Web site and for any non-Web site based promotional
method made available to Visitors, and (iv) designate Your [KESSLER]
Publisher Account as “special” if You [KESSLER] promote an Advertiser(s)
by any means other than displaying a Link to the Advertiser on Your
[KESSLER] Web site. CJ [CJI] must approve all of Your [KESSLER]

4
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promotional activities and may déem Your [KESSLER] promotional

activities inappropriate and a material breach of this Agreement in CJ ’é

[CIP’s] sole discretion.” Agreement at Section 2(b); and

“You [KESSLER] represent and warrant that: (i) You [KESSLER] have all

appropriate authority to operate, and to any and all content 6n, Your

[KESSLER] Web site(s); (ii) You [KESSLER] have all appropriate authority

in any promotional method you may choose to use.” Agi'ecment at

Section 7(c)(ii). |

14, CII has performed all conditiohs, covenants, and promises required on its
part to be performed in accordance with the terms and conditions of said Agreement.
15.  Cllis informed and believes, and on that basis alleges, that beginning in

April of 2007 and continuing thereafter, defendants KESSLER, DOES 1-20, and each of
them, breached the Agreement by, inter alia, the following: KESSLER was providing
third parties with the ability to place widgets on Websites that KESSLER did not |
own/operate without permissioh from the website owners to do so; KESSLER’s
WhoLinked provided a widget used by bloggers and webmasters tb display a list of
high-ranking sites linking to their site; KESSLER’s MySpaceMaps provided widgets users
placed on social networking profiles, including MySpace; and KESSLER did not comply
with the blog sites’ terms and, importantly, the following MySpace terms, which prohibit
commercial activity without consent: |

“Non-commercial Use by Members. The MySpace Services are for the

personal use of Members only and may not be used in connection with any

commercial endeavors except those that are specifically endorsed or

approved by MySpace.com. Illegal and/or unauthorized use of the MySpace

Services, including collecting usernames and/or email addresses of Members

by electronic or other means for the purpose of sending unsolicited email or

unauthorized framing of or linking to the MySpace Website is prohibited.

Commercial advertisements, affiliate links, and other forms of solicitation

5
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may be removed from Member proﬁles without notice and may result m
termination of Membership privileges. Appropriate legal action will be taken
for any illegal or unauthorized use of the MySpace Services.” |
“Content/Activity Prohibited. The following is a partial list of the kind of
Céntent that is illegal or prohibited to post on or throﬁgh the MySpace
Services. MySpace.com reserves the right to investigate and take appropriate
legal action against anyone who, in MySpace.com’s sole discretion, violates
this provision, including without limitation, remoﬁng the offeﬁding
communication from the MySpace Services and terminating the Membership
of such violators. Prohibited Content includes, but-is not limited to Content
that, in the sole discretion of MySpace.ch: ... involves cdmmercial
activities and/or sales without our prior wﬁtten consent such as contests,
sweepstakes, barter, advertising, or pyramid 'sche'més.”
16.  CIIis informed and believes, and on that basis alleges, that beginning in
April of 2007 and continuing thereafter, defendants KESSLER, DOES 1-20, and each of
them, further breached the Agreement by, inter alia, inflating traffic, forcing cookies,
infringing on other’s proprietary rights, providing links and widgets to wrongfully promote
and/or force traffic to ebay.com, and promoting objectionable content as that is defined in
the Agreement. In addition, such actions by KESSLER, DOES 1-20, and each of therh, o
were fraudulent, unfair, deceptive, and misleading advertising and business pfactices which
are also breaches of the Agreement.
17.  Among other damaging results, these actions by defendants KESSLER,
DOES 1-20, and each of them, resulted in alleged violations of CJI’s agreements with
eBay, Inc. which further resulted in the amount of $565,517.84 not being paid by eBay,
Inc. to CJI despite CJI paying that amount to defendants KESSLER, DOES 1-20, and each
of them.
18.  Pursuant to Section 3 of the Agreement, CJI has a right to a return from

defendants KESSLER, DOES 1-20, and each of them of the wrongful payment made to

: 6
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defendants KESSLER, DOES 1-20, and each of them.

19,  Since June of 2007, CJI has requested that defendants KESSLER,
DOES 1-20, and each of them, perform their obligation, under the Agreement, by returning
the inadvertent payment of $565,517.84 made to defendants KESSLER, DOES 1-20, and
each of them, which payment was not due to defendants based on their conduct as set forth
here_in above. True and correct copies of certain, but not all, requests for return of the
$565,517.84 are attached hereto collectively as Exhibit “B” and incorporated herein by this
reference.

720. Defendants KESSLER, DOES 1-20, and each of them, further breached the
Agreement by failing and refusing to pay the sum owed as set forth herein above.

21.  In addition, defendants KESSLER, DOES 1-20, and each of them, breached
the implied covenant of good faith and fair dealing by, inter alia, the conduct set forth
herein above, failing and refusing to pay the sum owed, and failing to respond to repeated
reqﬁests for payment.

22.  No part of that sum has been paid, and is now due, owing and unpaid from
defendants, and each of them, to CJ1, the sum of $565,517.84 as of June 15, 2007, and
interest thereon.

73.  As a further result of the breach by defendants KESSLER, DOES 1-20, and
each of them, CJI has retained counsel and has incurred, and will incur, attorneys’ fees and
expenses in an amount according to proof, which it is entitled to recover pursuant to the

Agreement,

SECOND CAUSE OF ACTION

(For Open Book Account Against All Defendants)
24.  CH incorporates by reference the allegations of paragraphs 1 through 23
above as though fully set forth herein.

95.  CJ1is informed and believes, and thereon alleges, that within the last year,

defendants KESSLER, DOES 1-20, and each of them, became indebted to CJI on an open

7
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book account for a balance due in the sum of $565,517.84 as of June 15, 2007 for goods

and services furnished and delivered to defendants, and each of them, at their request.
26.  No part of this sum has been paid, although demand therefor has been niade,
and the sum of $565,517.84 is now due and owing from said defendants, and each of them,

to CJI.

THIRD CAUSE OF ACTION

(For Account Stated Against All Defendants)
~ 27.  CI incorporates by reference the allegations of paragraphs 1 through 26
above as thou gh fully set forth herein.

28.  CJlis informed and believes, and on that basis alleges, that beginning in June

of 2007 and continuing thereafter, there was an account stated between CJI and defendants,

and each of them, in which the sum of $565,517.84 was agréed on as the balance due CJI.
29.  No part of such sum has been paid, although demand therefor has been made,
and the sum of $565,517.84 is now due and owing from said defendants, and each of them,

to CJI..

FOURTH CAUSE OF ACTION

(For Reasonable Value Against All Defendants)

30.  CII incorporates by reference the allegations of paragraphs 1 through 29
above as though fully set forth herein.

31. CJIis informed and believes, and on that basis alleges, that beginning in
June 2007 and continuing thereafter defendants, and each of them, became indebted to CJ1
in the reasonable sum of $565,517.84 for goods and services furnished to defendants, and
each of them, at their request, and that defendants promised to pay the reasonable value for
goods and services furnished.

32.  No part of such sum has been paid, although demand therefor has been made,

and the sum of $565,517.84 is now due and owing from said defendants, and each of them,

8
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FIFTH CAUSE OF ACTION

(Conversion against All Defendants)

33.  CJI incorporates by this reference above paragraphs 1 through 32, inclusive,
as if fully set forth herein. | |

34. At all times relevant, CJI had a right of ownership of its $565,517.84.
However, based on the wrongful conduct by and activities of defendants KESSLER, DOES
1-50, and each of them, as more fully described in Paragraphs 12-18 herein above, that sum
was wrongfully delivered to defendants KESSLER, DOES 1-50, and each of them.

35.  InJune of 2007, CJI sent a payment of $565,517.84 to defendants
KESSLER, DOES 1-50, and each of them. As set forth herein above, defendants
KESSLER, DOES 1-50, and each of them, were not owed the described sum of
$565,517.84 oratall.

36.  On numerous occasions, CJI has requested the return of the $565,517.84
from defendants KESSLER, DOES 1-50, and each of them, however, said defendants have
refused to return CJI’s property and have converted it as their own. The actions of
defendants KESSLER, DOES 1-50, and each of them, wrongfully and intentionally
interfered with CJI’s right of possession of the $565,517.84.

37.  Because defendants KESSLER, DOES 1-50, and each of them, have
wrongfully exercised possession of CII’s property, there is now due, owing and unpaid
from defendants, and_ each of them, to CJI, the sum of $565,517.84 as of June 15, 2007,

and interest thereon.

SIXTH CAUSE OF ACTION

(Unfair Competition against All Defendants)
38.  CIlincorporates by this reference above paragraphs 1 through 37, inclusive,

as if fully set forth herein.

S
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39.  As more fully described in Paragraphs 12-18 herein above, defendants
KESSLER, DOES 1-20, and each of them, engagéd in unfair, deceptive, and misleading

~advertising and business practices. Such conduct by defendants KESSLER; DOES 1—'20,

and each of them, violates California Business and Professions Code §17200 et al.
40. Indeed, the actions of defendants KESSLER, DOES 1-20, and each of them, .
were unfair, deceptive, and misleading advertising and business practices such that the

United States Federal Bureau of Investigation and/or United States Attorney initiated a

.Grand Jury investigation into said practices and subpoenaed CII’s business records

regarding defendants KESSLER, DOES 1—20, and each of them.
41.  Since July of 2007, CJI has requested that defendants KESSLER,

DOES 1~20,' and each of them, halt its wrongful actions-and return CJI's inadvertent

payment of $565,517.84 made to defendants KESSLER, DOES 1-20, and each of them,

which payment was not due Vto defendants based on their conduct as set forth herein above.
42. Defendants KESSLER, DOES 1-20, and each of them, failed to halt their
wroﬁgful conduct as herein above alleged and have failed and refused to pay the
outstanding sum of $565,517.84. |
43.  No part of that sum has been paid, and is now due, owing and unpaid from
defendants, and each of them, to CJI, the sum of $565,517.84 as of Iune 15,2007, and

interest thereon.

SEVENTH CAUSE OF ACTION

(Declaratory Relief against All Defendants)
44.  CII incorporates by this reference above paragraphs 1 through 43, inclusive,
as if fully set forth herein.
45.  An actual controversy has arisen and now exists between CJI and defendants
KESSLER and DOES 1-50, inclusive. CJI contends that defendants KESSLER and
DOES 1-50, inclusive, engaged in unfair, deceptive, and misleading advertising and

business practices and are obligated to pay CJI the sum of $565,517.84. CJI is informed

10
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and Believes and thereon alleges that defendants KESSLER and DOES 1-50, inclusive,
contend otherwise.

46.  Ttwould be. fair, just, and appropriate for this Court to determine the rights
and obligations of the parties as to this matter, and declaratory relief is necessary and
appropriate at this time so that CJI may ascertain its rights and duties and have ascertained
defendants’ obligations.

47.  CII therefore seeks a declaratory judgment providing that defendants

KESSLER and DOES 1-50, inclusive, are obligated to provide CJI with the sum of

$565,517.84 as a result of the inadvertent payment and the defendants’ conduct as

described herein above.

WHEREFORE, CIJI prays for judgment in its favor and against defendants
KESSLER and DOES 1-50, and each of them, as follows on the causes of action:
' ON THE FIRST CAUSE OF ACTION

1. For general and specific damages according to proof, including attorneys’
fees, costs, expenses, and interest thereon;

ON THE SECOND CAUSE OF ACTION

2. For general and specific damages according to proof, including attorneys’

fees, costs, expenses, and interest thereon;

ON THE THIRD CAUSE OF ACTION

3. For general and specific damages according to proof, including attorneys’
fees, costs, expenses, and interest thereon;

ON THE FOURTH CAUSE OF ACTION

4, For general and specific damages according to proof, including attorneys’
fees, costs, expenses, and interest thereon;

ON THE FIFTH CAUSE OF ACTION

5. For general and specific damages according to proof, including attorneys’

fees, costs, expenses, and interest thereon;

11
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ON THE SIXTH CAUSE OF ACTION

6.  For general and specific damages according to proof, including attorneys’

. fees, costs, expenses, and interest thereon;

ON THE SEVENTH CAUSE OF ACTION
7. For a judicial declaration that defendants KESSLER and DOES 1-50,

inclusive, are obligated to provide CII with the sum of $565,517.84 as a result of the
inadvertent payment and the defendants’ conduct as described herein above.

ON ALI, CAUSES OF ACTION

8. For costs of suit incurred herein; and

9, For such other and further relief, legal and/or equitable, as the Court may.

deem just and proper.

Dated: May 15, 2008 ERNSTER LAW OFFICE‘S, P.C.

By%%m}.
'/ Phil MMontoya, Jr. /' {/

Attorneys for Plaintiff ,

Commission Junction, Inc.

12
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. @mission Juncetion Publisher Service Agreﬂt
introduction

" This Publisher Service Agreemont ("Agreement”} Is made by and agfeed lo belween Commission Junction, Inc., a

Delaware corporation, located at 530 East Montecito Street, Santa Barbara, CA 93103, USA (*CJ"), and you (You').:
As an application service provider, CJ facilitates "Performance Marketing Programs™ by praviding servicas ("Natwark
Service™) via (he Internet, A "Porformance Marketing Program” (“Program”) is where a person, entity, affiliate or its
agent, operating "Wab site(s)" (infemet domain, ur & porlion of a domain) and/or other promotional methods ta drive

_traffic to another's Web sile or Web site content ("Publisher”) may eam tinancial compensation (“Payouls") for
Transactions” (actions by Visitare as detined by the Adverliser) referred by such Publisher via an action mada by a
wWsitor* (any person or entity that is not the Publisher or the Publisher's agent) through an Internet connection
{“Link"} to a Web site or Web site content operatad by another person or entity ("Advertiser) fram an Advertiser
authorized promotional method used by such Publisher. The Advertiser compensatas the Publisher, in accordance
with this Agreement and the Program Payout specifications.

1. Participation in Programs.

(a) Acceptance by Advertiser. During this Agresment You may apply to Advertiser Programs for the opportunity 10
earn Payouts by promoting Advertisers in accordance wilh the Advertiser's Program terms and complying with this
Agresment. Upon approval by the Advertiser for acceptanca into its Program, You may display (and remove) Links to
Adverliser's Wob site or Web site content In aceordance with the Adverliser's Program tarmis and this Agresment. An
Advortiser's acceptance of You extends only to the entity, or individual, that entars into this Agreement with CJ.

{b) Frogram Terms, The detalls of an Advertizer's Program shalt be available through the Network Service,
Transactions qualifying for a Payout are defined by the Advertiser. Advertisers may change any Payout rate upun no
less than 7 days written nofice through the Network Servica with effect from the 8th day {or such latcr datc as
gpecified by Advertiser). . ‘ .

(c) Additlonal Terms. Publishors and Advertisers may enter into direct contractual relationships thropgh the apply to
join progess in the form of & eliek-through agreement hosled by CJ (*Click-through Agreement”) or in the form of an
offer made to You by Advertiser via the members' area on the Netwark Service ("Otfer’), 1tie Your obligation to
taview and accept or decline a Click-through Agreement or Offer when such is presented to You. If accepted by
You, compliance with the Click-through Agrecmenl or Oller is solaly Your responsibliity. The terms and conditions of
the Click-through Agreement or Offer may suparseda or conflict with this Agrecment and shall apply only with respact
to Your relationship with that particular Adverliser. . :

(d) Prohibited Usas of Links. ,

. {i) Locations, You may not place Links t an Advertiscr's Web site or Web site content in third parly
newsgroups, message boards, blogs, unsolicited cmail and other types of spam, link farms, counlers, chatrooms,
or guestbooks. Publishers using IRC channels, instant messages or similar Internct resources must deslgnate
their program as special requiring manual review and acceptance by the Advertiser.

() Non-Bona Fide Transactions. You must promote Adverligers such that You do not mislead the Visitor, and
such that he Links deliver bona fide Transactions by the Visitor to Advertiser from the Link. “You shall not cavse
any Transactions to be made that are not in gaod falth, including, but not limited (o, using any device, program,
rubot, lframes, or hidden frames. You may or may not be compensated for Transactions where You or Your
agent are the Visitor. Mulliple Leads from the same individual, antity or IP address may be considered non-bona
fide Transaclions. You shall not earn Payouts for non-bona fide Transactions.
(i) Infringement. None of Your promotional activities may infringe an Adverliser's proprietary rights (including
but not limited to trademark rights), CJ's proprietary rights, ara third parly's proprietary rights.
(e) Updating Links. If Links to Advartiser are not dynamically updated through the Network Service, upon
notification You are obligated to update an Advertiser's Links in order to eam Payouts.

2 Publishar Obligations te CJ. :
{a) Accurate, Up-to-Date Infarmation. You agree 0 provide CJ and Advertiser with accurate information about You
and Your promotional methods, and 1o mainlain up-to-date “Account” information (such as contact informalion, Web
sites used, ele.). In Your Acgount, You must accurately, clearly and completely describe all promotional methods by
‘ gelecting the appropriate desariptions and providing additional information when necessary, Some promotional
methods will be designated by the system as “spacial®. Special programs arc linked to promotional methods and
practices considercd unique and require manual approval and acceptance by the Advertiser. CJ reserves the right to
definc any program as special.
(b) Use of Links. You represent and warrant that all promotional means used by You will not contain objeclionable
content {including but not limited to content that is misleading, libelous, defamatory, obscene, violent, bigeted, hate-
orisnted, lllegal, andfor pramoting illegal goods, services or aclivilies), and that You will not mislead others. You
agree lo: (i) usa sthical and legal business practices, (i) comply with the Advertisers’ Program lerms and this
Agraament, (iii) maintzin a privacy policy an Your Web site and for any non-waebh site based promotlonal method
made avaitable to Vigitors, and {iv} designale Your puhlisher Account as *special” if You promaote an Advertiser(s) by
any means other than displaying a Link to the Advertiser on Your Web site. CJ must approve all of Your promotional
activities and may deam Your promotional actvities inappropriate and a material breach of this Agreement in GJ's
sole discration. Our network quality department reviews publisher conduct and any suspected fraudulent, abusiva ar
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otherwise lllegal content or actiivlty by You through Your promotional mathods, omt is porpetrated through use of
e Nelwark Service, is grounds for immediate termination of this Agreement or deactivation of Your Account,

{c) Promotional Methods, You represent and warant that You will not engage in and/or facilitate spamming.
indisedminate advertising or unsolicited commerclal email or otherwlse fall o comply with the CAN SPAM Act ot 2003
(Public Law 108-187 or any sucCessor legistation), and/ar any other laws andfor regulations that govem emall
markeoting and/or communications, You represent and warrant that You will not engage in pop-up or pop-under
advertising using any means involving third party properties and/or services (software). Fop up/unders gre
acceplable on a first party hasis only when triggered by Your site conlent /site visit or by downloadable software
applications for which You are tho ownerfoperator. Pop up/unders dellvared through downloadable software cannot
engage in moang that foree clicks or parform redirects, or pop over a pay-per-click listing or nalural search resulls.
Pap up/unders must honor the CJ Fublisher Code of Conduct requirements (as such requiramesnts may ba-madified
trom tima to time), including but not limlted to: (i) installation requirsments, (i) enduser agreement requirements, (iit)
alsres1 requircments, (V) requirements prahihiting usurpation of a Transaction that might othigrwise result in a Payout
to another Publisher (6.g. by purposelully detecting and forcing a subsequent click-through on a link of the same
Advertiser) and {v) non-interfercnce with competing advertiser/ publisher referrals, '

(d) Personally Identifiabla Infarmation of Vieitors, You represent and warrant that You will not enable the Tracking
Code to collect parsonally identifiable informalion of Visitors that woutd allow CJ ta personally [dentify Visitors.

{e) Privacy. You must conspicuausly post Your privacy policy on Your Web sile and otherwise make it availablc o
afl Visitors. Your privacy paliey must comply with all laws and regulations regarding the privacy of Visitar information,
ba commercially reasonable, end fully and accurately disclose Your collection and use of Visitor information, You
must fully and accurately disclose Your use of third party technology, including CJ's tracking technology, use of
cookies and oplions for discontinuing use of such cookies. '

() Applicable Codes and Gode Maintenance. in order for CJ to record the tracking of Visitors' Transactions
resulting from clicks on Links o Advertisers promoted by You, You must include and maintain a CJ "Tracking Code"
within the Advertiser's Links. All Advertiser Links and all advartisements {"Ad Content”) must be in a Network Scrvice
compatible farmat.

i) Usage and Sscurity of Account. You shall be responsibie for all usage and aclivity on Your account and for
joss, theft oF unauthorized disclasure of Your password (other than through CJ's negligent or willful conduct or
omission). You shall provide CJ with prompl written notification of any knowa or suspected unauthorized use of Your
Account or breach of the security of Your Account.

3, CJ's Services.

{a) Tracking Transactions and Payouts. CJ shall determine (whare possible) actual Payouts thal should be
cradited lo Your Account. GJ may, In CJ's sole discretion, apply an eslimated ameunt of Payouts, if: (i) You are
referring Visitors to Advertisar as verified by clicks through Links to Advertiser with CJ Tracking Cods, (ii) where there
is an errar in Adverliser's transmission of Tracking Code data to C.J, and (iii} where CJ is able to utilize a historical
analysis of Your promotion of Advertiser o determine an eyuitable amount of estimated Payouts.

{b) Charge-backs, An Adverliser may apply, or CJ may apply, 3 debit fo Your Account in an amount equallo &
Payaut previously credited to Your Account In gircumatances of : {i) product returns; (ii) duplicate entry or other clear
error; (iii) non-bona fide Trangactions; {iv) non-receipt of payment {rom, or rafund of payment to, the Visitor by the
Advertiser; or {v) Publisher failure to comply with Advertiser's Program ferma or other agreement with Advertiser
(*Charge-back"). Charge-backs may be applied to Your Account at any time, including previous payment cycles.

(¢) Access to Tracking and Reporting Tools. CJ shall provide You with accesy {o tracking and reporting toots, and
fo support services. From fime to time CJ may offer optinnal services for a lee. Fees for such optional services are at
CJ's then-current published rates or as may be quoled by C.J, and arc payable in advance or may be off-set against
Your positive Account balance {at CJ's diseretion}). Tracking dotail regarding Visitar Transacliohs is not available on
a realtime basis for all Advertisers and there may be roporting delays regarding Transactions tor some Advartizars.
CJ may make gvailable, for foos that CJ shall publish from time-to-time, enhanced repotting capabilitics and other
services that ara not included in the standard Network Service.

{d} Support. Support for your program |s available on-line through the "Conlact Us" area in the CJ Account
Manager, which allows You o categorize and describe Your issue. Online help also allows You t¢ chack tha status
of all issues through the "Check Question Status” feature. Phone support may also be available during operating
hours, except holidays. ’

{e) Facilitating Payment of Payouts. Subject to other provisions in this Agreement, CJ shall credil Your Account
with a Payout for each gualifying Transaction in accordance with the Advertiser's Payout rate and Program torms for
the relevant Transaction, On the 2(th day of each calendar month, CJ will Issue to You any positive balanca in Your
Accaunt for Transactions reported for the previous month, provided Your Accoun! balance exceeds the required
“Minimum Account Balanee.® CJ shall have no abligation lo make payment of any Payouts for which CJ has not
raceived payment from the relevant Advertiser of alt monles due to GJ {including for &l Payouls owed by such
Adverliser to all of such Advertiser's Publishers). If CJ elects. in its own discretion, not ta make payment to You tor
amounts not received from an Adverliser, thosa amounts shall not be included in the Minimum Balance Amount. Your
recoursc for any earned Payouts not paid to You shaif be o make a claim againgt the relevant Advertiser(s), and CJ
disclaime any and all lisbility tor such payment. You may alect to recelve payment in any of the currencies thut CJ
supports (as may be amended by CJ). The conversion rate shall be dotermined in accordance with CJ's operating
stondards using the rates prevailing upon the date that payment Is made to You, or upan the basis of historcal

Commission Junction Confidential and Proprietary Information
Page 2 of 6
June 18, 2005



copversion rates if rates ars un;)iable. The number or amount of Transacﬁon@dits for Payouts, and debits for
Charga-backs, as caiculated by CJ, shall be final and binding on You.

{f) Dormant Accounts. If Publisher's Account has not boen crodited with a valid, compensable Transaction that has
not been Charged-back during any rofling, six consccutive ealendar month pariod ("Dormant Agcount®), a dormant
account fas at CJ's then-current rate shall be applied to Publishar's Account each calendar month that Publisher's
Account remains an open yet Dormant Account or until Your Account balanco roaches & zero balance, at which time
the Account shall become deactivated. Transactions will not be countad it tha Transaction subsequently becumes &
Charge-back. ‘ :

“{g) Nagative Accounts. You may have a negative balance if Your Account Is debited amounts equivalentto
pravious Payouls for Charge-backs and You do not hava an adequate Account balance to cover thy Charge-back
amounts. Whon You have a negative balance, You must immediately remit payment to CJ in an amount sufficiant to
bring Your Account fo a zero balance, of Your Account is subjact to 1.5% intarest per month, compounded monihiy.

4, Propriatary Rlghts. :

{a) Linking to Advertisers, For cach Advertisers Program thal You have been accepted to, the Advertiser is
granting to You the righl lo display and Link to the Advertiser's Web site or Web site content in accordance with the
Advertiser's Program terms for the limited purposes of Promoting the Advertisers Program, subject to the terms.and
conditions of this Agreoment. Your use of the Link signifies Your ag resmenl o relrain from copying or modifying any
icons, buttons, banners, graphics files or content contained in the Link, including but not limited to refraining trom
removing or altering any copyright or frademark notices. As between CJ and Pubtisher, GJ gwns ull rights in and to
all information rogarding the Visitors that You refer lo Advertisors through CJ.

(b) CJ's Use-of Your Marks. You authorize CJ to utilize Your trademarks, service marks, tradenames, andfor
copyrighted material that You provide to CJ through Your Account to promote Your participation in the Natwork
Services. ' :

{¢) Your Use of CJ’s Proprietary Rights. You agree that Your use of any GJ Web site (such as www.cj.com) and
Your use of any CJ rademarks, service marks, tradenames, andior URLS is subject to the license and terms of use
that are available from such Web sile (Terms of Use". You explicitly agree not to adopt or use in any manner any
trademarks, service marks, tradenames, andfor URLs that are the same or confusingly similar to, or are combined
with, those of CJ. ' ' S

{d) Retention of Rights. All propristary rights of Advertiscrs, You, ahd CJ, and all goodwill arising as a result of such
rights, inure to the benefit of such owner. : 7
‘(0) No Challenge to CJ's/Advertiser's Propriatary Rights. You acknowlcdgé that You obtain no proprigtary rights
in CJ's rademarks, scrvice marks, fradenames, URLs, copyrighted material, patents, and patent applications, snd
agree not to challenge CJ's proprietary rights. You acknowledge that You obtzin no proprigtary rights in Your
Advertisers' proprietary rights, and agree not to challenye such Advertiser's proprietary rights. '

5. Confldentiality. )

(a) Obligations., You or CJ may provide (he other with infarmation that is confidential and proprietary to that party or
a third party, 2% Ia designated by the disclosing party or that is reasonably understood to be proprietary and/or
confidential (“Confidential Information™). The receiving parly agrees to make commercially reasonable efforts, butin
no case no less effart than il uses to protect its own Confidantial Information, to maintain the confidentiality of and to
protact any proprietary intcrests of the disclosing parly. Confidential Information shall not include (even if designated
by a party) information: (i} that is or becomes part of the public domain through no act or omission of the receiving
party; (i} that is lawlully recoived by the receiving party from a third party withiout restriction on use or disclogure and
‘without breach of this Agreement or any ather ugreement without knowledge by the recaiving party of any breach of
fiduciary duty, or (iii} that the receiving party had in Its possession prior 1o the date of this Agreement. Upon
termination of this Agreement, You must destroy or return to CJ any Confidential Information provided by CJ to You
under this Agreement, ) : .

(b} Provision of info to Advartisars/Third Parties. You agres that ¢.J may, but s not abligated to, provide Your
email address(es) and basic Publisher Acgount detail (including but not limited to Your address, phone and fax
number, Web site name, the date the wetisite or subscription cmail first entered into operation, and visitor
demographics) to Advertigars. CJ may provide any and all Visitor, Transaction and/or Tracking Code dats to the
Advertiser to which You referrcd such Visitor, and 1o any (hird party in CJ's sole diseretion, including but not limited to
all ragulatory, legislative and judicial hodies, and pursuant to allegations and claims of proprietary rights infringement.
CJ reserves the right to be able o utilize Tracking Code data provided lu i, which may include: information about
Your perfarmance statistics, to analyze Network Service trends, monltor Network Sarvice efficiencies, mainlain the
integrity of the tracking coda, promole Network Service capabilities and efficiencies, and promotc You and Your Web

nerformance to Advertisers.

6. Term, Termination, Deactivation and Notices.

{a) Torm. This Agreement shall commence upoh Your indication that You have aceepled this Agreement by
providing the required information and clicking through' the agceptance button on the C.J Weh site and shall continue
until terminated In accordance wilh the terms of this Agresment. This Agreement may ba terminalyd by either party
upon 15 days nolice. This Agreement may ba terminated immediately upen notice for Your breach of this
Agreement. Your Account may be deactivated during investigation of braach of this Agreement. If this Agroement is

Commission Junction Confidential and Proprietary Information
Page 3 of 6
June 18, 2005



torminated based upon Your brﬂ, You shall not bo cligible to enter into a newm-thmugh Publisher Sarvice
Agresment with CJ, and any eitempt to do 8o shall be null and vaid. :
{b) Termination by Advertizar. An Advertiser may torminate You, one of Your Web sites, or Your ahility to use a
promotional method, from the Advertiser's Program far any of no reasen, upon 7 days wrltlen nolice with effect from
the Bth day. Additionally, Advertiscr may terminate You from the Adverliser's Program for broach of a third party's
proprietary rights, andfar diluting, tamishing or blurring an Advertiser's trademarks, tradenames, andfor sarvice
marks, or for Your material breach of the Advertiser's Program terms or of this Agreement,
{c) Termination or Deactivation by €J. CJ may terminate You, one of Your Web sites, or Your use of a pramotional
mothod, from an Advartiger's Program, at any lime in CJ's sola discration. Breach of any Section of this Agreement
is causa for immediale termination from an Advertiser’s Program and/ar termination of this Agreement, and may
- rasult in Chargeback of one or mora Payouts. CJ may temporarily deactivate or terminate Your Accountift (1) You or
_ Your agent are responsible for the improper functioning of Ad Content, or if You otherwise inlerfere with and/or fail to
maintain the Tracking Code; (i) Your Aceount has not been logged into and/or there have been no Transactions
credited to Your Account for any 30 day period; (i) You maintain a negative balance in Your Accaunt; {iv) CJ
determines You are diluting, tarnishing or blurring Ci's proprietary rights; (v) You begin proceedings to challenge CJ's
proprietary rights; or (vi} a third party (including a CJ Advertiser) disputes Your right to use any Link, domain name,
trademark, service mark, trade dress, or right 1o offer any service or gaod offered on Your Web site, or through any of
Your promotional means. Upon termination of this Agreement, or in case of deactivation of Your Account, You shall
~ no longer accrue Payouts in Your Account, including but not limited to subsequent sales andfor Leads tor click-
throughs that occurred prior to termination.
{d) Termination of Programs and Offers. Programs and Offers may ba discontinuad at any time,
(&) Notlcos. Except as provided clsewhere heroin, hoth parties mus! send all notices relating to this Agreement to: {
for GJ, via registered mail, return roceipt requested or via an internationally recognlzed exprags mail carrier to
Commission Junction, Inc., Attn: Legal Dept., 530 East Montecito Straet, Santa Barbara, CA 93103 USA (effective
upon actual receipt); and, (i) for You, at the email or physical address listed on Your Account (effective upon sending
as long ag CJ does not receive an error message regarding delivery of the email} or five (5) days aftar mailing}.
{f) Post-termination. Upun {ermination of this Agreament, any outstanding payments shall be paid by CJ to You
within D0 days of the termination date, and any outstanding debit balance shall be paid by You to CJ within 30 days of
termination of this Agreement. All payments are subject to recovery for Charge-backs. Upon termination of this
Agreement, any pormissions grantad under this Agreement will lerminate, and You must immediately remove all
Links to Advertiser(s). Provisions of this Agreement that by thair nature and context are intended lo survive the
“jermination of this Agreement shall sutvive tha termination of this Agreement fo the extent that angd as long as is
naressary {0 prescrve a party’s rights under this Agreement that acorued prior to terminalion. '

7. Representations, Warrantles, Disclaimers and Limitations.

(a) Business Operations. Each party will make reasonable commercial efforts to kecp its Web site operational
during normal business hours. However, the parties agree thal il is normal to have a certain amount of system
downtime and agree not ta held each other or Your Advertiscrs liable for any of the conseyuences of such
interruptions.  CJ may modify the Network Sarvice, or discontinue providing the Network Service, or any poition
thereof, at any time.

{b) Authority. Each parly ropresents and warrants to the other party as to itsell Lhat the parson exacuting this
Agresment is authorized to do s0 on such party's behalf. IF YOU ARE AN INDIVIDUAL, YOU REPRESENT AND
WARRANT THAT YOU WERE AT LEAST 18 YEARS OF AGE ON THE EFFECTIVE DATE OF THIS AGREEMENT.
{c) Non-infringement Warranties. You represent and warrant that: () You have all approprizle aulborily to operate,
and to any and alt content on, Your Web site(s); (i) You have all appropriate autharity in any pramotional method you
may choese to use; (iit) Your Web site(s) and Your pramotional methods do not and will not Infringe a third party's, a
CJ Adverliser's, or CJ's, propristary rights; and (iv) You shall ramaln solaly respongible for any and all Web sites
awned and/or operated by You and all of Your promotional methods. CJ may or may not review all content on Your
Web site or uscd by You in Your promotional methods.

(d) Compliance with Laws. You are responsible for compliance with the requirements of all relevant leglslation
{including subordinate legislation and the rules of statutorily recognized regulatory authotities) in force or applicabie in
the United States or in any other applicable territory, and warrant that no promotion method used by You or the
contant of Your Web site{s) will render CJ liable to any proceedings whatscever, ' .

(e) Limitation of Llabilitias, ANY OBLIGATION OR LIABILITY OF CJ UNDER THIS AGREEMENT SHALL BE
LIMITED TO THE TOTAL OF YOUR PAYQUTS PAID TO YOU BY ¢J UNDER THIS AGREEMENT DURING THE
YEAR PREGEDING THE CLAIM. NG ACTION, SUIT OR PROCEEDING SHALL BE BROUGHT AGAINST THE
OTHER PARTY TO THIS AGREEMENT MORE THAN ONE YEAR AFTER THE TERMINATION QF THIS
AGREEMENT. YOU AGREE THAT CJ SHALL NOT g LIABLE TO YOU, OR ANY THIRD PARTY (INCLUDING
BUT NOT LIMITED TO A CLAIM BY ANOTHER PUBLISHER OR AN ADVERTISER OF THE NETWORK
SERVICE), FOR ANY CONSEQUENTIAL, EXEMPLARY, SPECIAL, INCIDENTAL, OR PUNITIVE DAMAGES,
INCLUDING, BUT NOT LIMITED TO, LOSS OF GOODWILL, LOST PROFITS, BUSINESS INTERRUPTION, LOSS
OF PROGRAMS OR OTHER DATA, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES OR CLAIM.
(0 Disclaimer of Warranties, TO THE FULLEST EXTENT PERMISSIBLE PURSUANT TO APPLICABLE LAW, CJ
DISCLAIMS AlLL WARRANTIES IMPLIED, INCLUDING, BUT NOT LIMITED TO, (A). MERCHANTABILITY, FITNESS
FOR A PARTICULAR PURPOSE OR NON-INFRINGEMENT OF THIRD PARTY RIGHTS, {B) THAT THERE ARE
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NO VIRUSES OR OTHER HAR(MQIL COMPONENTS, (C) THAT GJ'S SECURIK)AETHODS WILL BE

SUFFICIENT, (D) REGARDING CORRECTNESS, ACCURACY, OR RELIABILITY, OR (D) AGAINST

- INTERFERENCE WITH ENJOYMENT OF THE PUBLISHER'S INFORMATION OR WEB SITE. ALL
INFORMATION' AND ‘COMPUTER FPROGRAMS' PROVIDED TO YOU IN THE COURSE OF THIS AGREEMENT

ARE PROVIDED WITH ALL FAULTS, AND THE ENTIRE RISK AS TO SATISFACTORY QUALITY,

PERFORMANGE, ACCURACY, AND EFFORT IS WITH YOU. CJ IS, UNDER NGO CIRCUMSTANCES,

RESPONSIBLE FOR THE PRACTICES, ACTS OR OMISSIONS OF ANY ADVERTISER OR PUBLISHER, OR

SUCH ADVERTISER OR PURBLISHER'S WEB SITE(S), ANDIOR THE CONTENT OF AN ADVERTISER'S WEB

SITE OR THAT AN ADVERTISER MAKES AVAILABLE THROUGH THE NETWORK SERVICE.

(9} Remedics. No remedy or elaction shall be deemed exclusive but shall, wherever possible, be cumulative with all

other remedies at law or in equily. ‘ : : ’

(h) Benefit of the Bargain. THE PROVISIONS OF THIS SECTION 7 ARE AN ESSENTIAL ELEMENT OF THE

BENEEIT OF THE BARGAIN REFLECTED IN THIS AGREEMENT. ‘

8. Publisher's Indemnification Obligations. Publisher shall defend, indemnify and hold CJ and Advertisers
harmless against all claims, suits, demands, damagas, liabilities, losges, penalties, Interest, setilements and
judgments, casts and expenses (including attorneys’ foes) incurred, claimed or sustained by third parties, including
but not limited o Adverisers, directly or indirectly as a result of (a) Publisher's breach of or non-compliance with this
Agreement, (b) Publisher's viclation of any law, or an alleged violation of law by C.J, that is a direet or indirect result of
Publisher's use of the Network Service, (¢} Publisher’s use of the Network Service, (d) Publisher's participation in any
Fragram, {c) any content, goods or services offered, sold or otherwise made svailable by Publisher to any person, ()
Publisher's acts or omissions in using, displaying or distributing any internst links cbtained from the Nelwork Service
or elsewhere, including but nof limited to Publisher's use ofinternet links via email distribution, (g) any claim that CJ is
obligated to pay tax obligations in connection with payment made to Publisher pursuant to thiz Agreement and/or any
Advertiser's Program, and (h) any viclation or altegad violation by Publisher of any rights of another, including breach
of a person's or entity's intellectual property rights {each (a)-(h) individually Is referred to herainafter ag a "Claim”).
Should any Claim give rise to a duty of indemnification under this Section 8, CJ shall promplly notify Publisher, and
CJ shall.be entitled, at its own expense, and upon reasonable notice to Publisher, to participate in the defense of
such Claim. Participation in the defense shall not waive of reduce any of Publisher's obligations to indemnily or hold
CJ harmicss. Publisher shall not zettie any Claim without CJs prior weitlen consent. Publisher also shall indemnify
for any reasonable atlorneys’ fecs or other costs incurred hy an indemnified party in investigating or enforcing this
Saction 8. In the context of this Section 8 only, the term s " shall include officers, directors, employees, corporate
affiliates, subsidiaries. agents, and subcontraclors. ‘
9. Miscellaneous. ' ' :
(a) Headings and Refercnces. Headings of Sections are for he convenience of reference only, Words indicated in
quotes and capitalized signify an abbreviation or defined torm for indicated words or terms, including those definitions
contained in the opening paragraph . .
(b) Third Party Disputes. In the event of a third pérty claim against either: (a) CJ's intellectual property; or (b
againsl CJ's Fight to offer any service or good on CJ's Web site{s) or if, in CJ's apinion, such a claim is likely, CJ shall
have the right, at its sola option and in its solc discretion, to (i) secure the right at CJ's expense lo continue using the
intellectual property or good or service; or (i) at CJ's expanse replace or modify the same to make it non-infringing or
without misappropriation. ‘
(c) Relationships of Parties/Third Party Rights. The relationships of the parties to this Agreement shall be solely
that of independent contractors, and nothing contained in this Agreement shall be construcd otherwise. Nothing in
this Agreement or in the business or dealings betwcen the parties shall be construed to make thern joint venturers or
partners with each other. Nejther party shall do anything to suggest to third parties that the relationship between the
parties is anything other than that of independent contractor, You agree that Your consent Is not necessary to modify
any Advertiser Service Agreement. , : ‘
(d) Choice of Law/Attarneys’ Fees. This Agreement is governed by the laws of the State of Califomnia {USA},
except for its conflict of law provisions. The exclusiva forumn far any actions related to this Agreement shall be in the
state courts, and, to the extent that federal courts have exclysive jurisdiction, in Los Angeles, Czlifornia, The parties
consent to such venue and jurisdiction and waive any right ta a trial by jury. The application of the United Nations
Conventian on the Intemational Sale of Goods is expressly excluded, A parly that primarily prevails in an action
brought under this Agreement is enlilled to recover frorn the other party its reasonable attomeys fees and costs. GJ -
contrals and operates its Web site from its offices in the USA and access or use where illegal Is prohibited.
{e) Force Majoura. Neither party shall be ligble by reasan of any failure or delay in the performance of its obligations
hareunder for any causc beyond Ihe reasonable control of such party, inciuding bul not limited 10 electrical outages,
tailure of Intemet servica providers, default due to Internet disruption (including without limitation denial of service
attacks), riots, insurrection, acts of terrarism, war (or similar), fires, flood, earthquakes, explosions, and other acts of
God.
{H) Severability/Waiver. [f any provision of this Agreernent is held by any court of competent jurisdiction o be illegal,
null or void or against public palicy, the remaining provisions of this Agreement shall remain in full force and eflect,
The partias shall in good faith attempt to modify any invalidated provision to carry out the stated intentions In this
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Agreement. The waiver of any bre

awalver of any preceding or subsequent breach, nor shall any waiver consiituta @ continuing waiver.

{g) Assignmant and Acknowledgement. Nelther party may assign this Agreemoent without the prior express written
ng the forcgoing, Your consont shall not be roquired for asgignmont or

" parmission of the other party. Notwithstandi
law, or (2) ta an entity that acquires substantially all of CJ's stock, assats

tansfer madge by GJ {1) due to operation of

or business, or (3) to a related enlity {¢.g. parent of subsidiary of parent). Your use of the Network Service is
imelulabte acknowledgemont by Yau that Yeu have read, understood and apread to each and every term and

“provision of this Agreement. CJ may establish

‘Service as published on the Network Service and incorporated herein.

(h) Marketing. Publisher agrees
name and/pr lago solely for such pu

that CJ may identity it as a CJ Publisher in client lists and may use Publisher's

not otherwise described or contemplated hereln shall require Publisher's prior written consent, .

(i} Entira Agreemant, Assignment and Amen
enlire understanding and agreement of the partie
warranties ar undartokings by either of the parties,

Agreement by ve
alick through™ acknowledgement of ass
both parties. Notwithstanding the foregoing, CJ shall
Agresment, in whole or in parl, by posting a roviscd Ad
Change. Your continued use of the Network Service &
acceptance of the revised Agreéement.

COMMISSION JUNCTION, INC. “You*;

rifiable meank, including wi

530 East Montecito Strest

Santa Barbara, CA 93103 USA Addrass:

a Delawara Corporation, EIN#41-41-1922033

By: By: e e
Nama:_ Name:

Title: Title:

Date: Dale:

Federal iD # (or' Company Reg. No.)
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ch of any provision under this Agreement by Qparty shall not be doemed to be

from time to time rules and regulations regarding use of the Network
rpose in its marketing materiols. Any other uses of Publisher's name andfer logo

dment. This Agreement, inciuding the Introduction, contains the

s and there have besn no promisas, ropresentations, agreements,
either oral or written, except as stated in this Agreement. This
Agreement may only be altered, amended or modified by an instrument that is asscnted to by cach party to this -
thout limitation by written instrument signed by the parties or through a
onit. No interineations lo this Agreement shall be binding unless initialed by
have the right to change, modify or amend ("Change”} this
greement atleast 14 days prior to the effective date of such
fror tha effactive data of such Change shall ba deamed Your
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-

~ Alyson Emmer

. From: - Peter Bexelius
Sent: Wednesday, June 27, 2007 6:41 PM
To: todd@dunningmarketing.com
Subject: Kessler's Flying Circus - wiring instructions

Attachments: Kesslers Itr_Final.doc

Hi Todd:

Further to our conversation, this is the letter | referred to. | appreciate your understanding in this matter, A

h : . Asw
discussed, please wiré us the funds ($565,517.84) less your wiring fee, tomorrow morning at your conveniencee If
you could kindly call me at (805-450-6126) and emait to confirm once done, I'd greatly appreciate it. '

Below are the payment instructions for wire payment:

Wire Payment Information
Beneficiary: Commission Junction

Bank: Wells Fargo Bank -
Address: 420 Montgomery Street
- San Francisco,
CA 94104

Account No: 4121196406
Routing No: 121 000 248
Swift Code: BIC WFBIUSES

Thanks again for your cooperation and understanding!

Cheers,

Peter Bexelius
Account Manager - Strategic Accounts

Commission Junction, a ValueClick Company
530 East Montecito Street

Santa Barbara, CA 93103

Direct; 805 730 8106

Fax: 805 730 8458

Email: pbexelius@cj.com

dislribution, posting or use of the contents of this information is prohibited and may be unlawful, This e-mail ma,}

Any disclosure,-copying, :
fidential information and is for the sole use of the intended recipient(s). Thank you. .

contain proprietary or con

8/2/2007



June 27, 2007 .

Mr. Brian Dunning

Mr. Todd Dunning
Kessler’s Flying Circus
15 High BIf.

Laguna Niguel, CA 92677

Re: Kessler’s Flying Circus—CID 1558264

On June 20, 2007, following initial approval by your firm’s advertiser, eBay Inc.,
Commission Junction issued a US Direct Deposit payment of $565,517.84 to your
 checking account number as logged in our Commission Junction Marketplace (“CIM”)

system. Afier this payment was processed by us, we were requested by eBay to suspend
. payouts to various publishers, including your firm, pending a review of your potentially
questionable activity in CIM for the month of May.

Accordingly, we have attempted to recall the direct deposit transaction through the
banking system, but have been unsuccessful in completing the recall transaction due to
insufficient funds in your bank account described above.

We request your immediate cooperation by facilitating our recall of $565,517.84 from
your bank account 10 avoid the potential initiation of altemative actions to-recall such

funds.

Remittance instructions:

By mail to:

Commission Junction

#774140

4140 Solutions Center

Chicago, IL 60677-4001
Or by wire to:

Routing number: 121000248
Account number: 4121196406

Please contact Peter Bexelius at (805) 730-8106 if you require additional information.

Sincerely,

Commission Junction, Inc.
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88.

Tam employed in the County of Los Angeles, State of California. I am over the age of 18
years and not a party to the within action. My business address is 70 South Lake Avenue, Suite
750, Pasadena, California 91101.

On May 16, 2008, I served the foregoing document described as SECOND AMENDED
SUMMONS AND COMPLAINT FOR DAMAGES by placing a true copy thereof enclosed in
sealed envelopes addressed as follows: '

- Stewart H. Foreman, Esq. Scott Patrick Barlow, Esq.
Freeland Cooper & Foreman LLP ' General Counsel
150 Spear Street, Suite 1800 30699 Russell Ranch Road, Suite 250
San Francisco, California 94105 ' Westlake Village, California 91362 .
Telephone: (415) 541-0200 - Telephone: (818) 575-4500
Facsimile: (415) 495-4332 Facsimile: (818) 575-4501
Attorney for Defendants, TODD DUNNING Co-counsel for Plaintiff COMMISSION
.and KESSLER’S FLYING CIRCUS JUNCTION INC. :
Ronald Rus, Esq.
Leo J. Presiado, Esq.

- Rus, Miliban & Smith
2600 Michelson Drive
Trvine, California 92612

Telephone: (949) 752-7100

Facsimile: (949) 252-1514

Attorney for Defendant, BRIAN DUNNING
and THUNDERWOOD HOLDINGS, INC.

' (X') BY MAIL I caused such envelope(s) to be deposited in the mail at Pasadena,

California. The envelope was mailed with postage thereon fully prepaid.
1 am "readily familiar" with the firm's practice of collection and processing '
correspondence for mailing. It is deposited with the U.S. Postal Service on that
same day in the ordinary course of business. Iam aware that on motion of party
served, service is presumed invalid if postal cancellation date or postage meter date
is more than one (1) day after date of deposit for mailing in affidavit. Iam a
resident or employed in the county where the mailing occurred. The envelope or
package was placed in the mail at Pasadena, California, 91101.

This document was produced on paper purchased as recycled. -

(X) STATE Ideclare under penalty of perjury under the laws of the State of California that the
‘above is frue and correct.

Executed on May 16, 2008, at Pasadena, California.

Marta i. Rincon
Marta 1. Rincon
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