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ERNSTER LAW OFFICES, P.C.

John H. Ernster, Esq. State Bar No. 59338
Phil J. Montoya, Jr., sq State Bar No. 124085
70 South Lake Avenue, Suxte 750

Pasadena, California 91101

Telephone: (626) 844-8800

Facsimile:  (626) 844-8944

Scott Patrick Barlow, Esq., State Bar No. 182295
General Counsel

4353 Park Terrace Drive

Westlake Village, California 91361

Telephone: (818) 575-4500

-Facsimile: (818) 575-4505

Attorneys for Plaintiff
Commission Junction, Inc.

- SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ORANGE, CENTRAL BRANCH

COMMISSIONJUNC’HON, INC,,
Plaintiff,
V.

THUNDERWOOD HOLDINGS, INC. dba

KESSLER'’S FLYING CIRCUS; TODD FOR DAMAGES
DUNNING; BRIAN DUNNING and 1. Breach of Contract
DOES 1 through 50, inclusive, 2. n Book Account
3. Account Stated
Defendants. 4, Reasonable Value
5. Conversion
6.  Unfair Competition
7. . Declaratory Relief

Nt N Nt N oot St Nt gt Nopst St Nt N gt Nt "t “va? "o S

Plaintiff Commission Junction, Inc. alleges as follows:
1. At all times relevant herein, plaintiff Commission Junction, Inc. (“CJI”)'was

a corporation organized and existing under the laws of the State of Delaware and wholly
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owned by ValueClick, Inc., a corporation orgamzcd and existing under the laws of the
State of California with its principal place of business in the County Los Angeles, State of
California. | | |

2 CJ1 is informed and believes that at all times relevant herein defendant
Kessler’s Flying Circus was a California general partnership doing business in the State of .
California and the Counties of Los Angeles and Orange,

3. CI1 is informed and believes that at all times relevant herein defendant -

Thunderwood Holdings, Inc. was a California corporation doing business at times as

“Kessler’s Flying Circus”, in the State of Caiifomia and the Counties of Los Angeles and
Orangé Thunderwood Holdings, Inc. wés at all times relevant a ge_nefal partner of
Kessler's Flying Circus. - |

| 4.  CJlis informed and believes that at all times relevant herein defendant Todd

Dunning is an individual doing business in the State of Cahforma and the Counties of

- Los Angeles and Orange. Todd Dunning was at all times 'rele"vant a general 'parmer of

Kessler's Flying Circus.
| 5. CJlis informed and believes that at all times relevant herein defendant Brian
Dunning is an individual doing business in the S’tate of California and the Counties of
Los Angéles and Orange. Defendants Kessler’s Fiying Cifcus, Thimdefwood Holdings,
Inc., Todd Dunning, and Brian Dunning will be referred to hereinafter collectively as '
“KESSLER”. |

6. At all times herein mentioned CJI’s headquarters and principal place of

business was in Westlake Village, California. The indebtedness described herein was

_incurred and payable within the County of Los Angeles, State of California and in the

above judicial district. ‘

7. Said obligation is commercial in nature and not based on .a retail installment,
sales contract, or a conditional sales contract and is not to subject the provisions of
California Civil Codé §1812.10 and/or §2984.4.

111
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8. CI1 is ignorant of the true names and capacities of defendants sued herein as )

DOES 1 through 50, inclusive, and therefore sues said deferidants by such fictitious names.

~ CJI will amend this Complaint to allege the true names and capacities of said defendants

when they are ascertained. CJI is informed and believes and thereon alleges that each of
the fictitiously named defendants is responsible in some manner to pay the obligation
described herein and that CJI's losses as alleged herein were proximately caused by said

defeﬁdants' conduct.

9. CJ1 is informed and believes and thereupon alleges that there exists an

identity of interest between Thunderwood Holdings, Inc. (on the one hand) and Todd

Dunning, Brian Dunning, and DOES 1-5 (on the other hand); that Todd Dunning, Brian
Dunning, and DOES 1-5 completely and entirely dominate the affairs of Thunderwood
Holdings, Inc., that Thunderwood Holdings, Inc. was and is undercapitalized and acts as a

mere shell and alter ego for Todd Dunning, Brian Dunning, and DOES 1-5, and that to

rccognize the existence of Thunderwood Holdings, Inc. as separate from Todd Dunning,

Brian Dunning, and DOES 1-5 would be a fiction and would resuit in a fraud and an
injustice. | |

10.  CJIis informed and believes and thereupon alleges that each of the
defendants herein are principals, agents, and employees of the other(s), acting at all time
herein mentioned within the course and scope of their agency and employment and with the

consent and permission of the other co-defendants.

FIRST CAU F ACTION
(Breach of Contract against KESSLER and DOES 1-20)
11.  CIl incorporates by this reference above paragraphs 1 through 10, inclusive,

as if fully set forth herein.
12.  On or about April 14, 2005, CJI and defendants KESSLER, DOES 1-20, and

each of them, entered into a written Publisher Service Agreement (“Agreement”) whereby

CIJI agreed to provide goods and services to and for KESSLER. A true and correct copy of

3
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the parties’ Agreement is attached hereto as Exhibit “A” and incorporated herein by this

referencc; While Exhibit “A” is the Agreement defendants KESSLER, DOES 1-20, and

each of them, entered into the with CJ1, it does not show the parties’ signatures inasmuch

as defendants KESSLER, DOES 1-20, and each of them, chose to enter into the Agreement

via the Internet and the defendants have a copy of the Agreement printed that day.

13.

The Agreement includes the following provisions:

[KESSLER] “may not place Links to an Advertiser’s Wéb Site or Web Site
content in third party newsgroups, message boards, blogs, ‘unéolicifcd email
and other types of Spam, link f‘anns,-counters. chatrooﬁ;s, or ‘gucstboo >
Agreement at Section 1(d)(i); - _ |
[KESSLER] “shall not cause any Transactions to be made that are not in
good faith, including, but not limited to, ﬁSing any de'v'ice,' program, robot, -
lfrmnes, or hidden frames.” Agreement at Sccﬁon l(d)(ii);'

“None of Your [KESSLER’s] proniotibnal activities may infrihge an

- Advertiser's proprietary rights CJ’s [CII’s] proprietary rights, or a third

party’s proprietary rights. Agreement at Section I(d)(iii); '
“You [KESSLER] represent and warrant that all promotional means used by |

- You [KESSLER] will not contain objectionable content (including but not

limited to content that is misleading, libelous, defamatory, obscene, violent,
bigoted, hate-oriented, illegal, and/or promoting illegal goods, services or |
activities), and that Yoﬁ [KES SLER] will not mislead others. You
[KESSLER] agree to: (i) use ethical and legal busiﬁess practices, (ii) comply
with the Advertisers’ Program terms and this Agreement, (iii) maintain a
privacy policy on Your Web site and for any non—Web site based promotional
method made available to Visitors, and (iv) designate Your [KESSLER]
Publisher Account as “special” if You [KESSLER] promote an Advertiser(s)
by any means other than displaying a Link to the Advertiser on Your

- [KESSLER] Web site. CJ [CJI] must approve all of Your [KESSLER]

4
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promotional activities and may deem Your [KESSLER] promotional
activities inappropriate and.a material breach of this Agreement in CJ’s
[CJI’s] sole discretion.” Agreement at Section 2(b); and
“You [KESSLER] represent and warrant that: (i) You [KESSLER] have all
appropriate authority to operate, and to any and all content on, Your
[KESSLER] Web site(s); (ii) You [KESSLER] have all appropriate authority
in any promotional method you may choose to use.” Agreement at
Section 7(c)(ii).
14.  CII has performed all conditions, covenants, and promises required on its
part to be performed in accordance with the terms and conditions of said Agreement.
15. | CJ1is informed and believes, and on that basis alleges, that beginning in
April of 2007 and continuing thereafter, defendants KESSLER, DOES 1-20, and each of
them, breached the Agreement by, inter alia, the following: KESSLER was providiﬁg |
third parties with the ability to place widgets on Websités that KESSLER‘ did not
own/operate without bermi_ssion from the website owners to do so; KESSLER’s
Whol.inked provided a widget used by bloggers and webmasters to diéplay a list of _
high-ranking sites linking to their site; KESSLER’s MySpaceMaps provided widgets users
placed on social networking profiles, including MySpace; and KESSLER did not comply
with the blog sites’ terms and, importantly, the following-MySpace terms, which prohibit

commercial activity without consent:

“Non-comme;cial Use by Members. The Myspace Services are for the
persone_ll use of Merﬁbers only and may not be used in connection with any
commercial endeavors except those that are specifically endorsed or
approved by MySpace.com. Illegal and/or unauthorized use of the MySpace

- Services, including collecting usernames and/or email addresses of Members
by electronic or other means for the purpose of sending unsolicited email or
unauthorized framing of or linking to the MySpace Website is prohibited.

Commercial advertisements, affiliate links, and other forms of solicitation

5
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may be removed from Member profiles without notice and may result in
termination of Membership privileges. Appropriate legal action will be tal_cén
for any illegal or unauthorized use of the MySpace Services.”
“Content/Activity Prohibited. The following is a partial list of the kind of
Coritent that is illegal or prohibited to post on or throﬁgh the MySpace
Services. MySpacé.com reserves the right to investigate and take appropriate
legal action against anyone who, in MySpace. cbm‘s sble discretion, violates
this prowsmn, 1ncludmg without limitation, removmg the offendmg
communication from the ‘MySpace Services and tem'unatmg the Membcrshlp
of such violators. Prohibited Content includes, but is not limited to Content
thét, in the sole discretion of MySpace.cqm: inﬁolves‘cdmmercial |
activities and/or sales without our prior written consent such as contests,
sweepstakes, barter, advertising, or pyramidlschemes.” |
16. CIlis informed and believes, and on that basis‘allc'gcs, that bcginning in
April of 2007 and continuing thereafter, defendants VKESSLE'R, DOES 1-20, and each of
them, further breached the Agreement by, inter alia, inflating traffic, forcing cookies,

| infﬁnging on other’s 'proprietary righis, providing links and widgets.to wrongfully promote -

and/or force traffic to ebay.com, and promoting objectionable content as that is defined in
the Agreement. In addition, such actions by KESSLER, DOES 1-20 and each of thexh. |

were fraudulent, unfair, deceptive, and misleading advertlsmg and business practlces which

are also breaches of the Agreement.

17. Among other damaglng results, these actions by defendants KESSLER,
DOES 1-20, and each of them, resulted in alleged violations of CJI's agreements with
eBay, Inc. which further resulted in the amount of $565,517.84 not being paid by eBay,

Inc. to CJI despite CJI paying that amount to defendants KESSLER, DOES 1-20, and each

of them.
18.  Pursuant to Section 3 of the Agreement, CJI has a right to a return from
defendants KESSLER, DOES 1-20, and each of them of the wrongful payment made to

6
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defendants KESSLER, DOES 1-20, and each of them.
19, Since June of 2007, CJI has requested that defendants KESSLER,

DOES 1-20, and each of them, perform their obligation, under the Agreement, by returning

the inadvertent payment of $565,517.84 made to defendants KESSLER DOES 1-20, and
each of them, which payment was not due to defendants based on their conduct as set forth
here_m above. True and correct copies of certain, but not all, requests for return of the
$565,517.84 are attached hereto collectively as Exhibit “B” and incorporated herein by this
reference. | | | |

20. Defendants KESSLER, DOES 1-20, and each of them, further breached the
Agreement by failing and refusing to pay the sum owed as set forth herein above.

21. In addition, defendants KESSLER, DOES 1-20, and each of them,' breached -
the implied covenant of good faith and fair deeling by, inter alia, the conduc‘t.set forth
herein above, failing and refﬁsing to pay the sum owed, and failing to respond to repeated
reqdests for paj,ment. | | '

22.  No part of that sum has been paid, and is now due, owing and unpaid from
defendants, and each of them, to CJI, the sum of $565,517.84 as of June 15, 2007, and
interest thereon. | R

23.  As a further result of the breach by defeﬁdeuts KESSLER, DOES 1-20, and
each of them, CJT has retained counsel and has incurred, and will incur, attorneys’ fees and
expenses in an amount according to proof, which it is entitled to recover pursuant to the

Agreement.

SE AUSE OF ACTION
(For Open Book Account Against All Defendants)
24. - Cllincorporates by reference the allegations of paragraphs 1 through 23
above as though fully set forth herein.
25.  Cllis informed and believes, and thereon alleges, that within the last year,

defendants KESSLER, DOES 1-20, and each of them, became indebted to CJI on an open

7
SECOND AMENDED COMPLAINT FOR DAMAGES




B

[—y

NN“N-NNNN-HHHO—IH#H' -

T-JNNE . T I Y T A I .

[y
o

~ |
c o

book account for a balance due in the sum of $565,517.84 as of June 15, 2007 for goods

and services furnished and delivered to defendants, and each of them, at their request.

26. No part of this sum has been paid, although demand therefor has been made
and the sum of $565 517.84 is now due and owing from said defendants, and each of them,
to CII.

THIRD CAUSE OF ACTION
(For Account Stated Agamst All Defendants)

27.  Cllincorporates by reference the allegations of paragraphs 1 through 26,
above as though fully set forth herein. .

28, Cllis informed and believes, and on that basm alleges that begmmng in June
of 2007 and continuing thereafter, there was an account stated between CJI and defendants,
and each of them, in which the sum of $565,517.84 was agreed on as the balance due CJI.

29.  No part of such sum has been paid, although demand therefor has been made,
‘and the sum of $565,517.84 is now due and owmg from said defendants and each of them, |
to CJI.:

FOURTH CAUSE OF ACTI
(For Reasonable Value Against All Defendants)

30. Cllincorporates by reference the allegations of paragraphs 1 through 29
above as though fully set forth herein. ' '

31, Cllis informed and believes, and on that basis alleges, that beginning in
June 2007 and continuing thereafter defendants, and each of them, became indebted to CJI
in the reasonable sum of $565,517.84 for goods and services furnished to defendants, and
each of them, at their request, nnd that defendants promised to pay the reasonable value for
goods and services furnished.

32.  No part of such sum has been paid, although demand therefor has been made,

and the sum of $565,517.84 is now due and owing from said defendants, and each of them,

8
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to CJI.

FIFTH CAUSE OF ACTION

(Conversion against All Defendants)
33.. CIlincorporates by this reference above paragraphs 1 through 32, indlusivc,

as if fully set forth herein.
34,  Atall times relevant, CJI had a right of ownership of its $565,517.84.

- However, based on the wrongful conduct by and activities of defendants KESSLER, DOES

1-50, and each of them, as more fully described in Paragraphs 12-18 herein above, that sum

- was wrongfully delivered to defendants KESSLER, DOES 1-50, and each of them.

35. InJuneof 20ﬁ7, CII sent a payment of $565,517.84 to defendants
KESSLER, DOES 1-50, and each of them. As set fofth herein above, defendants
KESSLER, DOES 1-.50, and each of them, were not owed the described sum of
$565,517.84 oratall. | |

36.  On numerous occasions, CJI has requested the return of the $565,517.84 -
from defendants KESSLER, DOES 1-50, and each of them, however, said defendants have
refused to return CJI's property and have converted it as their own. The actions of
defendants KESSLER, DOES 1-50, and each of them, wrongfully and intentionally
interfered with CJI's right of possession of the $565,517.84. ‘

37.  Because defendants KESSLER, DOES 1-50, and each of them, have

wrongfully exercised possession of CJI’s property, there is now due, owing and unpaid

- from defendants, and each of them, to CJI, the sum of $565,517.84 as of June 15, 2007, )

and interest thereon.

SIXTH CAUSE OF ACTION

(Unfair Competition against All Defendants)
38. CII incorpo:atés by this reference above paragraphs 1 through 37, inclusive,
as if ‘fully set forth herein.

9
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39.  As more fully described in Paragraphs 12-18 herein above, defendants
KESSLER, DOES 1-20, and each of them, engaged in unfair, deceptive, and misleading |

- advertising and business practices. Such conduct by defendants KESSLER, DOES 1-_20,

and each of them, violates California Business and Professions Code §17200 et al.
~ 40.  Indeed, the actions of defendants KESSLER, DOES 1-20, and each of them, .
were unfair, deceptive, and misleading advertising and business practices such that the

United States Federal Bureau of Investigation and/or United States Attomey initiated a

-Grand Jury investigation into said practices and subpoenaed CJI's business records

regardmg defendants KESSLER, DOES 1- 20 and each of them.
41, Since July of 2007, Cl1 has requested that defendants KESSLER

DOES ‘ 1-20, and each of them, halt its wrongful acuensvand ret-nr_n CII's inadvertent
- payment of $565,517.84 made to defendants KESSLER,‘ DOES 1-20, and each of them,

- whith payment was not due to defendants based. on their conduct as set forth herein above.

42, Defendants KESSLER, DOES 1-20, and each of them, failed to halt then'
wrongful conduct as herein above alleged and have failed and refused to pay the
outstandmg sum of $565,517.84. | |

43, No part of that sum has been paid, and is now due, owing and unpaid from
defendants, and each of them, to CJI, the sum of $565,517.84 as of June 15, 2007, and |

interest thereon.

SEVENTH CAUSE OF ACTION
(Declaratory Relief against All Defendants) v

44.  Cllincorporates by this reference above paragraphs 1 through 43, inclusive,
as if fully set forth herein. - | _

45.  Anactual controversy has arisen and now exists between CJI and defendants
KESSLER and DOES 1-50, inclusive. CJI contends that defendants KESSLER and
DOES 1-50, inclusive, engaged in unfair, deceptive, and misleading advertising and
business practices and are obligated to pay CJI the sum of $565,517.84. Cllis informed

10
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and believes and thereon alleges that defendants KESSLER and DOES 1-50, inclusive,
contend otherwise.

46, Tt would be fai, just, and appropriate for this Court to determine the rights
and obligations of the parties as to this matter, and declaratory relief is necessary and

appropriate at this time so that CJI may ascertain its rights and duties and have ascertained

- defendants’ obligations.

' 47. . CII therefore seeks a declaratory judgment providing that defendants

. KESSLER and DOES 1-50, inclusive, are obligated to provide CJI with the sum of |

$565,517.84 as a result of the inadvertent payment and the defendants’ conduct as

described herein above.

WHEREFORE, CJ1 prays for judgment in its favor and against deferidants

‘ KESSLER and DOES 1-50, and each of them, as follows on the causes of action:

ON THE FIRST CAUSE OF ACTION
1. For general and specific damages according to proof, including attorneys’
fees, costs, expehses, and interest thereon; :
ON THE SECOND CAUSE OF ACTION |
2. For general and specific damages according to proof, indluding attorneys’
fees, costs, expenses, and interest thereon; ) |
ON THE THIRD CAUSE OF ACTION
3. For general and specific damages according to proof, including attorneys’

fees, costs, expenses, and interest thereon;

ON THE FOURTH CAUSE OF ACTION

4, For general and specific damages according to proof, including attorneys’

fees, costs, expenses, and interest thereon;

CAUSE OF ACTION

5. For general and specific damages according to proof, including attorneys’

fees, costs, expenses, and interest thereon;

11
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ON THE SIXTH CAUSE OF ACTIO

6. For general and specific damages according to proof, including attorneys

 fees, costs, expenses, and interest thereon,;

ON THE SEVENTH CAUSE OF ACTION
7. For a judicial declaration that defendants KESSLER and DOES 1-50,
inclusive, are obligated to provide CJI with the sum of $565,517.84 as a result of the

- inadvertent payment and the defendants’ conduct as described herein above.

ON ALL CAUSES QF ACTI
8. For costs of suit incurred hereih, and

9. - For such other and further relief, legal and/or cqu1table as the. Court may.

- deem _]ust and proper.’
Dated: May15,2008  ERNSTER LAW OFFICES, P.C.
Phil onto¥ I, (/
Attomeys for Plaintiff
Commission Junction, Inc. -~
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Coy;  sion Junction Publisher Service Agree ;
b Introduction

Thie Publisher Service Agreement ("Agreement”} is made by and agreed lo between Commission Junction, Inc.. a
Delaware corporation, located at 530 East Monlecilo Street, Santa Barbara, CA 93103, USA ("CJ"), and you ("You®).’
As an application service provider, CJ faciltates "Performance Marketing Programs® by providing services (*Natwark
Service™) via the Internet. A "Porformance Marketing Program™ ("Proygram®) is where & person, entity, affiliate or its
agent, aperating "Web site(s)” (internet domain, or @ portion of a domain) and/or other promatienal metheds to drive

- traffic to anothar’s Web situ or Web site contant ("Publisher”) may eam financiat compensution ("Peyouls”) lor
"Trensactions” (actions by Visitors as detined by the Advertisor) referred by such Publisher via an action made by a
"Visitor" (any persan or entity that is not the Publisher or the Publishar's agent) through an Internet connection
{"Link") 10 a Web sitc or Web slte content operatad by anolher person or entity ("Advortiser”) from an Advertiser
authorized promotional method used by such Publishor. The Advertiser compensates the Publisher, In accordance
with this Agraemenl and the Program Payeut specifications.

. 1. Participotion in Programs, o
" (a) Acceptance by Advertiser. During this Agreemant You may apply to Adverliser Programs for tho opportunity
- eam Payouls by promoting. Advartisers.in accordance wilh the Advertiser's Program tarms and complying with this
Agresment. Upan approval by tho Adverliser for acceptance into its Program, You may display (and remove) Links to
Adverliser's Web sitc or Web site contant In accordance with tho Adverliser's Program terms and this Agreement. An
Advertisor's acceptance of You extends only o the enfity, or individual, that enters into this Agreement with C.1.
(b) Program Terms, Tho detalls of an Advertirer's Program shall be availablo through the Network Service.
Transactions qualifying for a8 Payout ere defined by the Adverliser. Advertisere may changa any Payout rate upon no
less than 7 gays written notice through the Network Servica with effect from the 8th day (or such later deto as
specilied by Advertiser). : ,
© (¢) Additlonal Terms. Pubtishors and Advertisers may entsr into direct conlractual relationships through the apply to
join proceass in the form of o click-through agreement hosted by CJ (“Click-through Agrésment”) or in the form of an
offer made o You by Advertiser via the members’ area on the Network Sarvice {"Offer™). Itis Your obligetion 10
raview and accept or decline a Click-through Agreement or Offer when such is presented fo You. [f accopted by
You, compliance with tha Cliek-through Agrecmont or Offer is solely Your respansibility. The tarms and conditions of
the Click-through Agreement or Offer may superseds or conflict with this Agroomont und shall apply only with respect
1o Your relationship with that particular Advertiser. - : -
(d) Prohibited Uses of Links. .
(i} Locations. You may not place Links 1o an Advertisor's Web site or Web site content in third pary -
newsgroups, message boards, blogs, unsolicited email and other types of spam, link farms, countars, chatrooms,
ar juestbooks. Publishers using IRC channels, instant messages or similar intomot resources must designate
thelr program as special requiring manual review and acceptanco by the Advertiser. ’
(I} Non-Bona Fide Transactions. You must promote Adverlisers such that You do not mislead the Visitor, and
such Lhat the Links deliver bona fida Transactions by the Visiior to Advertiser fram the Link. - You shall not cause
any Transactions to be myde that are not In gaad falth, including, but not limited to, using any device. program,
robot, frames, or hidden framés. You may or may not bo compensated for Transactions where Yau or Your
agent are the Visitor. Mulliple Leads from the sama individual, antity or IP address may be considerod non-bona
fide Transaclions. You shall not earn Payouts for non-bona fide Transactions. :
{ii) Infringement. None of Your promaotional activities may Infringe an Adverliser's proprietary rights {including
but not limited to trademurk rights), CJ's proprietary rights, or a third parly's proprietary rights.
{0) Updating Links. If Links to Advartiser ure not dynamically updated through the Network Service, upon
notificotion You are obligated % update an Adverlisers Links in ordar to esm Payouts.

2. Publishar Obligations to CJ. _ :

{e) Accurate, Up-to-Date Information, You agree to provide CJ and Advartiser with accurate information about You
and Your promotional methods, and to maintain up-to-date *Account” Information (such as contact informalion, Web
sites used, uile,). In Your Account, You must accurataly, clearly and completely describe all promotional methods by
selecting tho appropriate deacriptions and providing additional Informstion when necassary. Some promotionsl
methods will be dasignated by tho system as “special”. Special programs arc linked to promotional methods and
practices considercd unique and require manual approval and occeptance by the Advertiser. CJ reserves the right to
define ony program as spacial.

{b) Usa of Links. You reprcsont and warrant that all promotional means used by You will not contain abjectionable
content (including but not imitad to content that is misleading, libelous, detamatory, obucens, violenl, bigoted, hato-
orianted, lllegal, and/or promoting llegal goods, services or aclivilies), and that You will not mislead others. You
sgree 10! (i) use sthical and legal business practices, (if) comply with the Advertisers’ Program lerms and this
Agraament, (iif) mainkin a privacy policy on Your Web site and fur any non-Wab sitg based promotional method
medo available ta Visitars, and (iv) designale Your Publishar Account as "special” if You promole an Advertiser(s) by
any means olher then displaying a Link ta the Advertiser on Your Web site. CJ must apprave all of Yeur promotional
activities and may daam Your promoticnel activities inappropriate and @ malerial breach of this Agreement in CJ's
sole discration. Qur network quality department reviews publisher conduct and any suspected fraudulent, abusiva ar
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otherwise illegal contenl or activihyou through Your promotional methods, or\d perpatrated through use of
the Netwark Service, is grounds for immediate termination of this Agreement or deactivation ot Your Account.

{c) Promotional Methods, You represent and wamant that You will not engage in and/or facilitate spamming.
indiscriminate advertising or unsolicited commerciat omall or otherwise fail 1o comply with the CAN SPAM Act ot 2003
{Public Law 108-187 or any successor leqislation), an/or any other laws and/or regulations that govem emall
markoting andfor communications, You represent and warrent that You will not engage in pop-up or pop-under
advertising using eny means Involving third party propertiae andlor services (software). Pup up/unders are
aceeplable on a first party basis enly when triggered by Your sile conlent /site visit or by downloadable software
applicatiana for which You are tho ownurfoperator. Pop up/unders defivered through downloadable software cannot
engage In moans that force clicks or perform redirects, or pop over a pay-per-click listing or nolurgl search results.
Pop up/unders musat honor the CJ Publisher Codo of Conduet requirements (as such raquirements may ha madifled
trom tima to time), including but not limited to: {I) installation requirmmenls, (i) enduser agreement requirements, (iif)
alsrc=1 requircments, {Iv) requirements prohibiting usurpation of a Transaction that might otherwise result in a Payout
to another Publisher (e.g. by purposefully detecting and forcing a subsequent click-through on a link of the same
Advertlser) arxd (v) non-interfercnco with competing advertiser/ publisher referrals.

(d) Personally Identifiable Information of Visitors. You represent and warrant that You will not enable the Tracking
Coda to collact parsonally identifiable information of Visitors that would sllow CJ to personaly ldentify Visitors. .

{e) Privacy. You must consplcuously post Your privacy policy on Your Web sils and otherwise make It avallablo to
ll Visitors, Your privary poliey must comply with all luws and regulations regarding the privecy of Visitor information,
be cornmercially reasonable, and fully and accurately disclose Your collaction and use ot Visltor information, You
must fully and accurately discloze Your use of third party technology, Including CJ's tracking technology. use of
cobekies and uplions for discontinuing use of such cookies, . ' '

(N Applicable Codes and Code Maintenance. in order for CJ to record the tracking of Visitors' Transactions
resulting trom clicks on Links 16 Advertisers promotod by You, You must include and maintain & CJ "Tracking Code”
within the Advertiser's Links. All Advertiser Links and all advertisements ("Ad Content"} must be in & Network Sorvico
compatible format. : B

(n) Usape and Sscurity of Account. You shall be responsible for all usage end aclivily on Your account and for
loss, theft or unauthorized disclosura of Your password (other than through CJ's negligent or willful conduct or
omission). You shall provide CJ with promp! written notification of any knewn or suspected unauthorzed use ot Your
Account or breach of the security of Your Account. ‘ ‘

3, CJ's Services. .

(2) Tracking Transzactions and Payouts. GJ shall determine (where possible) actusl Payouts thal should be
cradited to Your Account. GJ may, in CJ's sole discretion, apply an estimated amount of Payouts, if: (i) You ore
referring Visitors to Advertigar an varified by clicks through Links to Advertiser with CJ Tracking Codas, (li) where thera
is an amor in Advertiser's transmission of Tracking Code data to CJ, and (iii) where CJ is able to utilize a historical
analysis of Your promotion of Advertiser to determine an equitable amount of estimated Payouts.

{b) Charge-backs. An Advertiver may apply, or CJ may apply, a deblt to Your Account in an amount equel 1o ¢
Payaut praviously creditod to Your Account in circumstances of : (1) product returns; (Il) duplicute sntry or other clear
error; (ili) non-bona fide Transactions; (iv) non-receipt of puyment from, or refund of payment fo, tha Visitor by the
Advertiser; or (v} Publisher failure to comply with Advertiser's Program terma or other agreement with Advertiser
("Chume-back”). Charge-backs may be applied to Your Account at any time, including previous payment cycles.

(¢) Access to Tracking and Reporting Tools. CJ shall provide You with access to tracking and reporting tools, and
to support servicas. From timo o time CJ may offer optional services for a fee. Fees for such optional services aro ot
CJ's then-curront published rates or aa may be yuoled by CJ, and ar¢ payablé in advance or may be off-sst apainst
Your positive Account balance {at CJ's diseretion). Tracking detail ragarding Visilor Transactions is not available on
a real-timn basls for all Advertisers and there may ba roperting deloys regarding Trangactions for some Advartisars.
CJ may make available, for focs that CJ shall publish from time-lo-lime, enhanced reporting capabliitics and othor
services that are not included in the standerd Network Setvice.

(d) Support. Support for your program Is avallable on-fine through the "Contact Us" area in the CJ Account
Manager, which allows You to categorize and describe Your issue. Oniing help also allows You to check the status
of all issues through the "Check Question Stotus” feature. Phone support may also be avaliable during operating
hours, sxcept holidays. - ‘

(e) Facllitating Payment of Payouts., Subject to other provisions in this Agresment, C.l shall credil Your Account
with a Payout for each qualifying Transaction In accordanca with tha Adverliser's Payout rate and Program terms for
the relevant Transaction, On the 20th day of each calendar month, CJ will Issue to You any positive balanca in Your
Account for Transactions reported for tho previous month, pravided Your Account balance exceeds the required
*Minlmum Account Balance® CJ shall have no obligation {0 make peyment of any Payouts for which CJ has not
racalved payment from the relevant Advertiser of all manles due to CJ {Including for «lt Payouls owed by such
Advertiser 1o all of such Advertisers Publishers). If CJ elects, in its own discretion, not to make payment 1o You for
amounts not racelved from an Adverliser, those amounts shall not be included in the Minimum Balance Amount. Your
recourse for any earned Payouts not pald to You shall be to make a claim against the ralevant Advertiser(s), and CJ
disclaims any and all liability tor such payment. You may elact to recelve payment In any of the currenclus that CJ
supports (as may be amended by CJ). The conversion rate shall bo dotermined in accordance with CJ's operating
standards using the rates prevailing upon the dato that payment 1s made tc You, or upon tha basig of historical
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- conversion rates if rates are unavdg . The number or amount of Transacﬁons,“ts for Payouts, and debits for

Charga-hacks, as calculated by CJ, Bhall be final and binding on You.

() Dormant Accounts. If Publisher's Account has not boon crodited with a valld, compensable Transaction that has

- not been Charged-back during any roiling, six consccutive calendar month period (*Dormant Account™), a dormant
account fee at CJ's then-current rate shall be applied to Publishar's Account each calendar month that Publisher's
Account remains an open yet Dormant Account or until Your Account balence reaches a zero balance, at which time
g:: Ar.ctﬁ;r& shall become deactivated. Transactions will not be counted it the Transaction subsequently becomes u

arge-back. ‘

~{g) Negative Accounts. You may huve a negative balance If Your Actount is debited amounts equivalent to
previous Payouls lor Charge-becks and You do not have an adequete Account balance o covor the Charge-back
amounts. Whon You have a negative halunce, You must immedistely remit payment to CJ in an amount sufficiant to
bring Your Account to a zeru balance, or Your Account is subject to 1.5% intarest par month, compounded monthly,

4, Propriatary Rights. »
(a) Linking to Advertisers, For cach Advertisers Program that You have been accepted 1o, tho Advertiser is
" granting to You the right lo display and Link {o the Advertiser's Web site or Web site content In eccordanco with the
Advertiser's Program terms for the limited purposes of Promoting the Adveriisers Program, subject to the termy am
" conditians of this Agroemonl. Your uss of the Link signities Your agresment W relrgin from copying or modifylng any
icons, buttons, banners, graphics files or content contuined in the Link, including but not limited to refraining from
removing or altering any copyright or trademark notices. As between C. and Publisher, CJ owns ull righls in and to
all information regarding the Visltors that You refer lo Advertiscrs through CJ. :
- {b) CJ’s Use of Your Marks. You outhorize CJ to utilize Your trademarks, service marks, tradenames, and/or
gopyrightad material that You' provide to CJ through Your Account to promote Your participation Iin the Network
rvices. : _ o :
(c) Your Use of CJ's Proprietary Rights. You agree that Your usu of any CJ Web sita (such.as www.cj.com) and
Your use of any CJ trademarks, service marks, tradenemes, and/or URLs is subject 1o the license and terms of use
that are avallable from such Web site (Terms of Uso™). You explicitly agres not to sdop! or use in any manner any
trademarks, servico marks, tradenamer, and/or URLs that are the sume or confusingly simller to, or are combined
‘with, those of CJ. '
(d) Retention of Rights. All propristary rights of Advertisory, You, and CJ, and all goorwlll arising as a result of such
_rights, inure to the benefit of such owner. . C
(e) No Challenge to CJ's/Advortiser's Proprietary Rights. You acknowlcdga that You obtain no proprietary rights -
in CJ's rademarks, scrvice marks, tradanames, URLS, copyrighted material, patents, and patent applications, and
agroo not to challenge CJ's pruprietary rights. You acknowledpa that You obluin no proprietary rights in Your
Advertisens' praprietary rights, and agres not ta challenge such Advertiser's proprietary rights.

5. Confidentiality. ,

- (u) Obligations. You ar CJ may provide the other with Information that is confidential nd proprietary to that party or
@ third party, aa is designéated by the disclosing party or that is reasonably understood to be propriotary end/or
confidential ("Confidential Information”). The recelving purty agrees to make commarcially reasonable efforts, but in
no cose no less effart than il uses to protect its own Confidantial Information, to maintain the confidentiality of and to
protect any proprietary intorests of the disciosing parly. Confidential Information shall not includa (aven if designated
by a party) information: (i) that is ur bacomes part of the public domain through no act or omisslon of tho rocoiving
party; (il) that i lawlully received by the receiving party from a third party without restriction on use or disclosurs rnd
without breach of this Agreement or any other ugreement without knawledge by the recalving party of any breach of
fiduciary duty, or (ill) that the receiving party had In ls-possession prior to the date of this Agroomont. Upon
termination of this Agroomont, Yau must destroy or return to CJ any Confidential Information pravided by CJ & You
under this Agreement. _ ‘

(b) Provision of Info to Advertisers/Third Parties. You agree that CJ may, but is not abligated to, provide Your
email address(es) and basic Publisher Account detail {including but not limited to Your uddress, phone and fax
number, Web site namo, the date the wabaite or subscription cmail first entered into opsration, and visitor
demographics) to Advertisam. CJ may provide ony and all Visior, Transaction and/ar Tracking Cude data lo the
‘Advertiser to which You referred such Visitor, and to any third party in CJ's sole discretion, including but not limited to
all ragulatory, legislative and judicial hodies, end pursuant to allegations and claims of proprielary rights infringement.
CJ roserves the right tn. be sble 10 utllize Tracking Code data pravided W il, which may Include: information about
Your performance statistics, to analyze Natwurk Service trends, manitor Network Service efficienciug, mainlain the
integrity of tha tracking code, promoule Network Sorvice capabilities and efficlencies, and promote You and Yoeur Web
parformance lo Advertisers. )

B. Term, Termination, Deactivation and Notices. ,

(@) Torm. This Agraement shall commence upon Your Indication that You have sccepled this Agreemeont by
providing the required Information and ‘clicking through' the acceptunce buiton on the CJ Waeb site and shall continue
until termingted In accordance with lhe terms of this Agreement. This Agreement may be torminated by either party
upon 15 days nolice, Thiz Agreement may ba terminaled immedistely upon notice for Your breach of thia
Agreemaent. Your Account may be deactivatod during investigation of breach of this Agreaement. If this Agrcoment is
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torminated based upon Your breacg 2 shall net be cligible to enter into a new umugh Publishar Sarvice
Agresmant with CJ, and any sticmp o so shall be nuli and vaid.
(b} Termination by Advertizar. An Advertiser may terminate You, one of Your Web sltes, or Yaur abllity to use a
prometional method, from the Advertiser's Progrem for any or no reason, upon 7 days writlan nolice with effect from
the Bth day. Addiliunally, Advertiscr may terminate You from tha Adverliser's Program for broach of a third porty's
proprielary rights, and/or diluting, tarnishing or blurring an Advertiser's trodemarks, tradenames, and/or 8ervice
marks, o fer Your matérial bresch of the Advertiscr's Pragram terms or of this Agreement,
(c) Termination or Deactivation by CJ. CJ may terminels You, one of Your Wob sites, or Your use of a promotional
mcthod, from an Advartiaer's Program, at any time in CJ's sole discration. Breach of any Section of this Agreement
is cause for immediate termination from an Advertiser's Pragram and/or termination of this Agreement, and may
raxull in Chargeback of one or more Paynuts. CJ may temporarly deactivate or terminate Your Account ift {[) You or
Your agant are responsibia far thu improper functioning of Ad Content, or if You otherwise inlerfere with and/or fail to
malintain tha Tracking Code; (i) Your Account has not heen logged into and/or thore hovo been no Transactions
crediled (o Your Account for any 30 day pariod: (i) You maintain @ negative balance in Your Account; {iv) CJ
determines You are diluting, larmishing or blurring CJ's proprietary rights; {v) You begin proceodings to challenge CJ's
proprietary rights; or (vi) & third party (Including a CJ Advertiser) dispules Your right to use sny Link, domain name,
tradomark, service mark, trade dress, or right t0 offer any sorvica or good affered on Your Waeb site, or through sny of
Your pramotional means. Upon termination of this Agreement, or in case of deactivation of Your Account, Yau shall
no longer accrus Payouts in Your Account, Including but nul limited to subsequent salas and/or Leads for click-
throughs that occurred priur lo termination. ‘ ‘ .
(d) Termination of Programs and Offers. Programs and Offert may be discontinuad at any time.
(¢) Notices. Except us provided clsewhere herein, hoth parties musl send all notices rolating to this Agreement to: (i)
for CJ, vis registered mail, return receipt ranuested or via an intornationally recognized exprees mall carrier lo
Commission Junction, Inc., Altn: Legat Dept., 530 East Montecito Street, Sants Barbura, CA 93103 USA (effective
upon actual receipt); und, (i) for You, ot the email or physical sddress listed on Your Account (effective upon sending
as long @8 CJ does not racoive an error message regarding dellvery of the email) or five (5) days aftar mailing).
(f) Post-tormination. Upon termination of this Agreasment, any oulslanding payments shall bo paid by CJ to You )
within 90 days of (he termination date, and any outstending debit balance shall ba pald by You fo CJ within 30 days of
termination of thls Agreement. All puyments are subject to recovery for Charge-backs. Upon termination of this '
Agraemenl, any pormissions granted under this Agreemoent will lerminate, and You must immediately remove all
Links to Advertiser(s). Provisions of this Agresment that by thair nature and context arc intonded Lo survive the
tarmination of thls Agreement sholl survive the terminutiun of this Agreemont to the extent that and as lang as ia
nerausary to prosorve o party’s rights under this Agrooment that accrued prior to termination.

7. Representations, Warrantiss, Disciaimers and Limitations. ‘

(a) Businoss Operations. Each party will moke reasonabla commercial efforts to keep Its Web slte aperational
during normal business hours. Howaver, the parties agree thal il is normal to have o certain amount of system
downtimo and agree not to hold each other or Your Advertisors liahle for any of the consequences of such
interruptions. .CJ may modify the Network Sarvice, or discontinue providing the Network Sorvica, or any portion
thereot, at any time, , :

(b) Autherity. Each party roprosents and warrants in tha other party as to ltself that the person executing this _
Agreement is authorized to do so on surh parly’s behalf, IF YOU ARE AN INDIVIOUAL, YOU REPRESENT AND
WARRANT THAT YOU WERE AT LEAST 18 YEARS OF AGE ON THE EFFECTIVE DATE OF THIS AGREEMENT.
{c) Non-infringement Warrantles. You represent and warmrent that: {I) You have all appropriate aulhorily lo operate,
and to any and sil content on, Your Web site(s); (ii) You have all appropriate authorily in any promotional method you
may chaose to use; (iil) Your Web site(s) and Your promotional metheds do not and will not infringe a third party's, a
CJ Advertiser's, or CJ's, proprietery rights; and (iv) You shall remaln solsly responaible fur any end all Web sites
owned and/or operated by You and all of Your promotional methods. CJ may or may not review all content on Your
Web site or used by You In Your promotional methous.

(d) Compliance with Laws. You are responsible for compliance with the requirements of all rolevant Iaglsfation
{including subordinate logislation and the rules of statutorily rocognized regulatory autheritias) in force cr applicable in
the Unttod States or In any ulher applicablo territory, and warrant thet no promotion mathod used by You or the
content of Your Wab site(s) will render CJ lizbie to eny proceedings whatsoever, _ :

{e) Limiiation of Liabilities. ANY OBLIGATION CR LIABILITY OF CJ UNDER THIS AGREEMENT SHALL BE
LIMITED TO THE TOTAL OF YOUR PAYOUTS PAID TO YOU BY CJ UNDER THIS AGREEMENT DURING THE
YEAR PRECEDING THE CLAIM. NO ACTION, SUIT OR FROCEEDING SHALL BE BROUGHT AGAINST THE
OTHER PARTY TO THIS AGREEMENT MORE THAN ONE YEAR AFTER THE TERMINATION OF THIS
AGREEMENT. YOU AGREE THAT CJ SHALL NOT BE LIABLE TQ YOU, OR ANY THIRD PARTY ({INCLUDING
BUT NOT LIMITED TQ A CLAIM BY ANOTHER PUBLISHER OR AN ADVERTISER OF THE NETWORK .
SERVICE), FOR ANY CONSEQUENTIAL, EXEMPLARY, SPECIAL, INCIDENTAL, OR PUNITIVE DAMAGES,
INCLUDING, BUT NOT LIMITED TO, LOSS OF GOODWILL, LOST PROFITS, BUSINESS INTERRUPTION, LOSS
OF PROGRAMS OR OTHER DATA, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES OR CLAIM.
() Disclaimaer of Warranties. TO THE FULLEST EXTENT PERMISSIBLE PURSUANT TO APPLICABLE LAW, CJ
DISCLAIMS ALL WARRANTIES IMPLIED, INCLUDING, BUT NOT LIMITED TO, (A) MERCHANTABILITY, FITNESS
FOR A PARTICULAR PURPOSE OR NON-INFRINGEMENT OF THIRD PARTY RIGHTS, (B) THAT THERE ARE
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NO VIRUSES OR OTHER HARM COMPONENTS, (C) THAT CJ'S SECURMTHODS WILL BE
SUFFICIENT, (D) REGARDING CORRECTNESS, ACCURACY, OR RELIABILITY, OR (D) AGAINST
INTERFERENCE WITH ENJOYMENT OF THE PUBLISHER'S INFORMATION OR WER SITE. ALL
'INFORMATION' AND 'COMPUTER PROGRAMS' PRQVIDED TO YOU IN THE COURSE OF THIS AGREEMENT
ARE PROVIDED WITH ALL FAULTS, AND THE ENTIRE RISK A8 TO SATISFACTORY QUALITY,
PERFORMANCE, ACCURACY, AND EFFORT IS WITH YOU. CJ IS, UNDER NO CIRCUMSTANCES,
RESPONSIBLE FOR THE PRACTICES, AGTS OR OMISSIONS OF ANY ADVERTISER OR PUBLISHER, OR
SUCH ADVERTISER OR PUBLISHER'S WEB SITE(S), AND/OR THE CONTENT OF AN ADVERTISER'S WEB
‘SITE OR THAT AN ADVERTISER MAKES AVAILABLE THROUGH THE NETWORK SERVICE.

{g) Remcdics. No remedy or sinction shall be deemed exclusive but shall wherever possible, be cumulative with all
other remedies ot law or in equily.

(h) Benefit of the Bargain. THE PROVISIONS OF THIS SECTION 7 ARE AN ESSENTIAL ELEMENT OF THE
BENEFIT OF THE BARGAIN REFLECTED IN THIS AGREEMENT.

8. Publisher's Indomnification Obligations. Pubiisher shall defend, Indemnify and hold CJ and Advertisers
harmless against all claims, aults, demands, damages, liabilities, losses, penalties, Interest, setlioments and
~ Judgments, costs and expenses (mcludu_ng attorneys fees) Incurred, claimed or sustained by third parties, including
but not limited to Advertisers, diractly or indirectly as a result of (a) Publisher s bresch of or non-compliance with this
Agreement. (b) Publishar's violation of any law, or an alleged violation af law by CJ, that is a direct or indirect resuit of
Publisher's use of ihe Network Service, (c) Publisher's use of tha Network Service, (d) Publisher's participation in any
Program, (c) any content, gooda or sarvices offured, sold or otherwise made available by Publisher to any person, {f)
- Publishar's acte or omissions in using, displaying or dnstributing any Internst links obteined from the Nelwork Service
or elsewhere, including but not limited to Publizher's use of intemet links via email distribution, (g) any claim that CJ is
obligated to pay tax obligatians in connection with payment made to Publisher pursuant to thia Agresment and/or any

" Adverliser's Program, and (h) any violation or allegad viclation by Publisher of any righis of snother, including breach

of a person's or enmy‘s intellectual properly rights (each (a)-(h) Individually |s referred to hereinatter as a "Claim").
Should any Clgim give rise to a duty of indemnification under this Section 8, CJ shall promplly notify Publishor, and
CJ shall be entitled, 8t its own expense, and upon ressonable nofice to Publisher, to participate in the defense of

- such Clsim. Participation in the defense shall not waive or reduce any of Publisher's cbligetions to indemnily or hold
CJ harmicss. Publisher shall not asttle any Claim without CJs prior writlen consent. Publisher also shall indemnify
for any reasonable utiorneys’ fecs or other costs incurred by an Indemnified party in investigating or enforcing this
Section 8. In the context of this Section 8 only, the tarm "C.J° shall include officers, diroctors; omployaes corporate
affiliatcs, subsidiaries, agents, and :ubconlractors

9. Miscellanecus.

(a) Hesdings and Referonces. Headinge of Sections sre for the convenience of reforence only. Words indicated in
quales and caphnllzed signify an abbreviation or defined iom for indicated words or terma. inciuding those definilion'
contained In the opening paragraph

(b) Third Party Disputos. In the event of a third party cigim egainst either: (a) CJs mta!lectual properl or (b)
against CJ's fight to ofler any service or good an CJ's Web site(s) or if, in CJ's opinion, such a claim is likely, C.J shall
have the right, at its sole option and in its sole discration, to (i) securs the right at CJ's expense 1o continue using the
intellectual property or good or service; or {il) at CJ's expenze replace or modify the same to moke i non-infringing or
withoul misappropriotion.

(c) Relationships of Partles/Third Party Rights. The relationships of the parties to this Agreement shall be solcly
that of independent contractors, and nothing contalned in this Agreement shall be construcd otherwise. Nothing in
this Agreement or in the business or deulings between the parties shall be construed to make them joint venturers or
partners with each other. Neither party shall do anything to suggest to third parties that the relationship between the
parties is anything other than that of independent oomractor You agree that Your consent is not necessary to modfy
any Advertiser Service Agreement.

(d) Choice of Law/Attorneys’ Fees. This Agreement is governed by the laws of the State of Callfornia (USA),
except for ita conflict of law provisions, The exclusiva forum for any actions relatcd to this Agreement shall be in tha
state courts, and, to tha exient that fedenal courts have exclusive jurisdiction, In Los Angeles, Califomia. The parties
consent to such vanue and jurisdiction and walve any right to a trinl by jury. The appficalion of the United Nations
Convention on the Intemational Sale of Goods is expressly excluded, A porty that primarily prevails In an action
brought under this Agreement is entitled to recover from the other party its reasonable attomeys fees and costs, CJ
controls and operates its Web site from iis offices in the USA snd access or use where lilcgal is prohibited.

(e) Force Majeure. Neither party shall be liable by reasen of any failure or delay in the performance of its obhigations
hereunder for any causc beyond the reasonable control of such party, inctuding but not limited 1o electrical outages,
tailure of Internet servica praviders, detault due to Internet disruption (including without limitation denial of service
attacks), riots, insurrection, acts of terrorism, war (or similar), fires, Hiood, carthquakes, explosions. and other acts of
Godl

{) Saverability/Waivor. If any provmlon of this Agreement is held by any court of competem Jurisdiction o ba illegal,
nult or void or agalnst public policy, the remaining provisions of this Agreemant shall remain in full force and eflect.
The partias shall in good faith aitempt 1o modify any invalidated provision to carry oul the stoted intentions In this
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Agreemenl. The walver of any brok any provision under this Agreement by a)drty shall not be deemed to be
a walver of any preceding or subseqUent breach, nor shall any waiver constitute a continying waiver.
(g} Assignment and Acknowledgement. Neither party may assign this Agreement without the prior express written
parmission of the olher party. Notwithstanding the forogoing, Your consont shall not be required for assignment or
lransfer made by CJ (1) dus to aperation of law, or (2) to an entity that acquires substantially all of CJ’s stock, assets
or business, or (3} to a relgted enlity {e.9. parent or subsidiary of parent). Your use of the Network Service is
irreflulabie acknowledgoment by You that You have read, undarstood and agreed to each and every term and
provision of this Agreement. CJ may establish from time to time rules and regulations regarding use of the Network
Service as published on the Notwork Service and incorporated hereln, :
(h) Marketing. Publisher agraaa that C.J may identity it a5 2 CJ Publisher in client lists and may use Publisher's
name and/nr lngo salely lor such purpose in Its marketing mistcriols. Any other uses of Publisher's nomic end/or logo
not ulherwise described or contomplated herein shall require Publisher’s prior written consent.

() Entire Agresment, Assignment and Amendmant. This Agreement, including the Introduction, contains the
gntire understanding and sgreement of the parties and there have been no promises, representations, agresments,
warranlies or undonakings by either of the parties, either oral or written, except as stated In this Agresment. This
Agreement may only be gitered, emended ur modified by an instrument that Is asscnted o by cach party to thig
Agreement by verifiable means, inciuding without limitation by written instrument signed by the parties or through a
"ulick through” acknowiedgement of assont. No inlerdineations (o this Agreement shall be binding unless initialed by
both parties. Notwithstanding the foregoing, CJ shall have the right to change, modify or smend (“Chenge”) this
Agrogmant, in whole or in part, by posting a rovisod Agrooment ot Icost 14 days prior to tha effective date of such
Change. Your continued use of the Network Sarvice after the effactiva datm of such Changs shall ba deamed Your
acceptance of the revigaert Agreement. ‘

530 East Montaclto Street

Santa Barbura, CA 93103 USA . . Address;
a Delaware Corporation, EIN#41-41-1922033

" By: By: ——
Nama:_ ' - L Name:
Titte: » | | Titlo:
Date:, Dale;

Federal ID # {or Company Reg. No.y:_______

Commission Junction Confidential and Proprietary Information
Page 6 of 6
June 18, 2005
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Alyson Emmer

. From: Peter Bexelius
Sent; Wednesday, June 27, 2007 6:41 PM
To: todd@dunningmarketing.com
Subject: Kessler's Flying Circus - wiring instructions

Attachments: Kesslers ftr_Final.doc

Hi Todd:

Further to our conversation, this s the letter | referred to. | appreciate your understanding in this matter. As we
discussed, please wire us the funds ($565,517.84) less your wiring fee, tomorrow morning at your conveniencs. If
you could kindly call me at (805-450-6126) and email fo confirm once done, I'd greatly-appreciate It. -

| .Below are the payment instructions for wire payment:

v .
Beneficiary:  Commission Junction

Bank: Wells Fargo Bank
-Address: 420 Montgomery Street
' San Francisco,
CA 94104

_Account No: 4121196406
Routing No: . 121 000 248
Swift Code:  BIC WFBIUSES

Thanks again for your cooperation and understandingl

Cheers,

Peter Bexelius
Account Manager - Strategic Accounts

Commission Junction, a ValueClick Company
530 East Montecilo Street

Sania Barbera, CA 83103

Direct: 808 730 8106

Fax: 805 730 8458

Email: phexefivs@ci.com

Any df_sclosur_n, copying, dis:rlbyﬁqn, posting or use of the contents of this informelion is proahibited and may be unlawfil, This e-mail may
contain proprielary or confidentisl information nd is for the scie use of the intended recipient(s). Thank you. _ )

8/2/2007



June 27, 2007

Mr. Brian Dunning

Mr. Todd Dunning
Kessler’s Flying Circus
15 High BIf.

Laguna Niguel, CA 92677

Re: Kgésler’s Flying Circus—CID 1558264 7

On June 20, 2007, following initial approval by your firm's advertiser, eBay Inc.,
Commission Junction issued a US Direct Deposit payment of $565,517.84 to your
- checking account number as logged in our Commission Junction Marketplace (“CIM™)
system. After this payment was processed by us, we were requested by eBay to suspend
payouts to various pubhshers, including your firm, pending a review of your potent:ally
quesnonable activity in CJM for the month of May. :

- Accordingly, we have attempted to recall the direct deposxt transaction through the
banking system, but have been unsuccessful in completing the recall transaction due to
insufficient funds in your bank account described above ‘

' We request your immediate cooperation by fac:htatmg our recall of $565, 517 84 from
your bank account to avoid the potential initiation of altemnative actions to- recall such

funds.

Remittance instructions:
By mail fo:
Cbmn;ission Junction
. #774140

4140 Solutions Center
Chicago, IL 60677-4001

Or by wire to:

Routing number: 121000248
Account number: 4121196406

Please contact Peter Bexelius at (805) 730-8106 if you require additional information.
Sincére_ly,

Commission Junction, Inc.
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PROOF OF SERVICE
STATE OF CALIFORNIA )
COUNTY OF LOS ANGELES 3 =

I am employed in the County of Los Angeles, State of California. I am over the age of I8
years and not a party to the within action. My business address is 70 South Lake Avenue, Suite

750, Pasadena, California 91101.

On May 16, 2008, I served the foregoing document described as SECOND AMENDED
SUMMONS AND COMPLAINT FOR DAMAGES by placing a true copy thereof enclosed in
sealed envelopes addressed as follows: ‘

‘Stewart H. Foreman, Esq. Scott Patrick Barlow, Esq.

Freeland Cooper & Foreman LLP General Counsel 4

150 Spear Street, Suite 1800 : 30699 Russell Ranch Road, Suite 250

San Francisco, California 94105 Westlake Village, California 91362
Telephone: (415) 541-0200 ' Telephone: (818) 575-4500

Facsimile: (415) 495-4332 Facsimile: (818) 575-4501

Attorney for Defendants, TODD DUNNING Co-counsel for Plaintiff COMMISSION
and KESSLER’S FLYING CIRCUS JUNCTION INC. . :
Ronald Rus, Esq. _

Leo J. Presiado, Esq.

Rus, Miliban & Smith .

2600 Michelson Drive

Irvine, California 92612

Telephone: (949) 752-7100

Facstmile: (949) 252-1514

Attorney for Defendant, BRIAN DUNNING
and THUNDERWOOD HOLDINGS, INC,

(X) BY MAIL I caused such envelope(s) to be deposited in the mail at Pasadena, i
California, The envelope was mailed with postage thereon fully prepaid.
I am "readily familiar" with the firm's practice of collection and processing
correspondence for mailing. 1t is deposited with the U.S. Postal Service on that
same day in the ordinary course of business. I am aware that on motion of party
served, service is presumed invalid if postal cancellation date or postage meter date
is more than one (1) day after date of deposit for mailing in affidavit. ama
resident or employed in the county where the mailing occurred. ' The envelope or
package was placed in the mail at Pasadena, California, 91101,

This document was produced on paper purchased as recyclcd.

(X)  STATE Ideclare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on May 16, 2008, at Pasadena, California.

Marta I. Rincor:
Marta I. Rincon

13 .
SECOND AMENDED COMPLAINT FOR DAMAGES




PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

I am employed in the County of Orange, State of California.
I am cover the age of 18 and not a party to the within action; my
business address i1s 2600 Michelson Drive, Suite 700, Irvine,
Califeornia 92612.

On November 6, 2008, I served the document(s) described as
NOTICE OF MOTION AND MOTION TO DISMISS PLAINTIFF'S FIRST AMENDED
COMPLAINT BY JKESSLER’S FLYING CIRCUS; MEMORANDUM OF POINTS AND
AUTHORITIES; REQUEST FOR JUDICIAL NOTICE on the interested
parties in this action.

[X] by placing [ ] the original [X] a true copy
thereof enclosed in sealed envelopes addressed as follows:

David R. Eberhart, Esq. Ronald Rus, Esq.

O’Melveny & Meyers LLLP Rus, Miliband & Smith

Two Embarcadero Center, 28" Floor 2211 Michelson Drive, Ste 700
San Francisco, CA 94111 Irvine, CA 92612

Stewart H. Foreman, Esq.
Freeland Cooper & Foreman, LLP
150 Spear Street, Ste 1800

San Francisco, CA 94105

[X] BY MAIL

[X] As follows I am “readily familiar” with the firm’s practice
of collection and processing correspondence for mailing. Under
that practice it would be deposited with U.S. postal service on
that same day with postage thereon fully prepaid at Irvine,
California in the ordinary course of business. I am aware that
on motion of the party served, service is presumed invalid if
postal cancellation date or postage meter date is more than one
day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the
State of California that the above is true and correct.

Executed on November 6, 2008, at Irvine, CA.

PATRICK K. McClellan .\l .u Mw—

Type or print name) (Signature)




