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art Stores, inc. et al

NATHALIE THUY VAN,

V.

WAL-MART STORES, INC.,

Doc. 464

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case No.: 5:08-CV-05296 PSG
Plaintiff, ORDER DENYING DEFENDANT'’S
MOTION FOR ATTORNEYS' FEES
AND GRANTING DEFENDANT'S
BILL OF COSTS

(Re: Docket Nos. 435, 432)
Defendant.
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Before the court are Defendant Wal-M&tores, Inc.’s (“Wal-Mart”) motions for

attorneys’ fees and for a bill of costs againsimRiff Nathalie Thuy Van (“Van”). Wal-Mart moves

for attorneys’ fees only for the periodtiveen November 2008 and January 2011. Van opposes

any award of fees or costs to Wal-Mart. Thartdook the matters under submission without oral

argument pursuant to Civ. L.R. 7-1(b). Having ¢dersed the arguments and evidence presented

by both parties, the court DENIB8al-Mart’'s motion for attorneydees and GRANTS the bill of

costs.

l. BACKGROUND

Van filed this action on November 21, 2008, gilhgy various civil rigls violations on

behalf of herself and her minor son, “RVN.” Inrheitial and First Amended Complaint (“FAC"),
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Van alleged that Wal-Mart engaged in racial pired and a practice of unlawfully detaining minor
customers and their parents in violation of 42 U.§.0983, Cal. Civ. Cod§§ 51.7 and 52.1, and
the Fourth, Fifth, and Fourteen AmendmentthefUnited States Corisition. The factual basis
for Van's civil rights claims wa Wal-Mart's allegation thatVAN had removed several Lego piece
from a box and flushed them down the toilet, wheactuality the pieces that RVN “accidentally
dropped into the [] toilet ... were the tweepes he had brought with him from homawith

respect to her Section 1983 andi¢kgive constitutional and statuy claims, Van further alleged
that Wal-Mart acted under colof law in depriving RVN and heof their consitutional rights?

After the February 2010 witlrawal of Van’s counséand a stay of approximately five
months during which time Van ditbt retain new counsel, the coatlowed Van to proceed on her
own behalf in pro s€On August 2, 2010, Van filed a Secolhended Complaint (“SAC”). In
her SAC, Van removed the allegatithat the Lego figures dropped in the toilet belonged to RVN
but retained the Section 1983 afetivative claims premised on Wdart’s actingunder color of
law in wrongly accusing RVN of theft and detaining Van and RMhladdition to the civil rights
causes of action in her earlier complaints, ¥dded tort claims for false imprisonment and
defamatiorf. Wal-Mart moved to dismiss the SAC purstiamFed. R. Civ. P. 12(b)(6) for failure
to state a claim upon which reliefay be granted. On January 6, 2011, the court granted-in-parf

Wal-Mart’'s motion, dismissing atif Van's Section 1983, statutorm@ constitutional claims, and

! SeeDocket No. 219 12 (FAC).
2 See idf 24.

3 SeeDocket No. 41 (Order Grantir@laintiff's Counsel’s Motion taVithdraw, Staying Case for
90 Days, and Vacating Prigtl and Trial Dates).

* SeeDocket No. 44 (Order Extendir8tay of Case) (explainingahVan may not represent her
minor son and extending time to find and retaannsel); Docket No. 8{Order re Plaintiff's
Motion to Represent Herself in Pro Per).

®> SeeDocket No. 911 13, 36-41 (SAC).

® See idf T 46-47, 88-92.
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allowing Van to move forward on her toraahs of false imprisonment and defamatiaial-Mart
later prevailed in a motion for summary judgment on Van's remaining cfafas.has appealed
the court’s ruling on summary judgment to the Ninth Cirtuit.

During the period between November 2008 and Jg@l1, or the filing of Van’s initial
complaint and the court’s dismissal of Van&c8on 1983 and related statutory and constitutional
claims, the parties engaged in active motiontmacVan filed six motions relating to various
aspects of the litigation prose and requesting sanctions agaWal-Mart and Wal-Mart’s
counsel, including on May 21, 2010 (seeking samstifor “court contempt, intimidation,
obstruction of justice, malicioyzractice, and lack of good fajttMay 28, 2010 (asking the court

to “dismiss” Van’s deposition fd‘civil conduct violation” byWal-Mart's counsel), May 28, 2010

(seeking sanctions for “harassment” related to Wal-Mart’s inquiries and actions related to e-filing

of documents), May 28, 2010 (seeking sanctionsdmfessional and civil conduct violations”),
September 8, 2010 (seeking order holding Wal-Madontempt for evasive and incomplete
discovery responses), and November 18, 2010 ifsgsknctions for Wal-Mart’s “conduct and
breach of confidentiality”). On November 9, 20¥0al-Mart moved for sanctions against Van,
seeking to “deter the filing of future Motionstivout meaningful meet and confer efforts,” and
similarly moved for sanctions on November 15, 20i6onjunction with a motion for protective
order. In a number of written ordersetbourt denied all of the sanction requéts.

Wal-Mart seeks attorneys’ fees foetperiod in question in the amount of $274,610.50.

Wal-Mart also seeks payment of its billadsts in the amount of $4,684.67. Wal-Mart has

" SeeDocket No. 176 (Order Granting-In-PartdcaDenying-In-Part Defendant’s Motion to
Dismiss).

8 SeeDocket No. 430 (Order Granting Defemtfa Motion for Summary Judgment).
¥ SeeDocket No. 442 (Ntice of Appeal).
19 seeDocket Nos. 86, 88, 89, 90, 181, 182.
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provided documentation in support of both motjansluding summaries of hours worked, marke
data on comparable attorney compensation rateshilling invoices t&Wal-Mart from the
vendors used throughout thdéengant litigation period.
Il. ATTORNEYS’ FEES

Wal-Mart seeks to recoup its expensegesponding to and defending against Van’s
repeated filing of what it calls “groundlessxa¢ious motions” during #relevant time period.
Because Van brought these motions as pareo#2 U.S.C. § 1983 action, Wal-Mart argues that
an award of reasonable attorneys’ fees isavded pursuant to 42 U.S.C. 8 1988(b). Van respon
that she brought her motions and®® 1983 allegations in good faith.
A. Legal Standard

Section 1988(b) provides thaktlkeourt, in its discretion, may allow the prevailing party in
Section 1983 action reasonable attosiéges as part of the costsWhen a defendant is the
prevailing party in a civil rights action, fees a@ awarded merely becauthe defendant prevails
on the merits? Rather, the court must find that the ptifi’s action was ureasonable, frivolous,
meritless, or vexatious, even if not brought in subjective bad'fakh.action is meritless if it is
“groundless or without foundatiot’and becomes frivolous “when the result appears obvious o
the arguments are wholly without merif.1n a case involving botfrivolous and non-frivolous

claims, a court may award costs to the prevaiiiefgndant only for expenses “it would not have

142 U.s.C. § 1988(b).
125ee Allen v. City of Los Angelé6 F.3d 1052, 1058, n.2 (9th Cir. 1995).

13 See idSee also Christiansburg Garment Co. v. EE@84 U.S. 412, 421 (1978pRalen v.
County of Los Angeled77 F.3d 652, 666 (9th Cir. 2007).

1 Hughes v. Rowet49 U.S. 5, 14 (1980).
1>Galen 477 F.3d at 666.
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incurred but for the frivolous claim$®Moreover, a defendant magcover under Section 1988 “if
the plaintiff violates ts standard at any point duringethitigation, not jist its inception.’

The standard for awarding a defendantsgsirsuant to Section 1988 reflects “quite
different equitable consideratidnfsom those applied to plaintiffprevailing on their civil rights
claims!® A defendant’s award is intended to protieem “burdensome litigation having no factual
or legal basis* Courts apply this standard with heighed scrutiny when éhplaintiff proceeds
pro se®

In cases involving “multiple claims for reliefahimplicate a mix of legal theories and hav{
different merits,” the district court may aggbection 1988 only “to ieve a defendant of
expenses attributabte frivolous charges? It is not the court'gjoal to “achieve auditing
perfection;” the court may use estimates ircakiting and allocating an attorney’s tiffdén doing
so, the court takes begins with a lodestar figwhech can then be adjusted to account for various
factors, including theesults obtained and the financial resources of the plaihtifithile an
award of attorney’s fees for a frivolous lawsuityniee necessary to fulfill the deterrent purposes

42 U.S.C§ 1988 ..., the award should not subjéet plaintiff to financial ruin.»*

% See Fox v. Vigel 31 S.Ct. 2205, 2211 (2011).

" Galen 477 F.3d at 666 (citinGhristiansburg Garmen#34 U.S. at 422).

18 See Fox131 S.Ct. at 2213 (citinghristiansburg Garmen#34 U.S. at 419).

19 See id(citing Christiansburg Garmen#34 U.S. at 420).

20 See Miller v. Los Angeles County Bd. of Educa3@Y F.2d 617, 19 (9th Cir. 1987).
?! See Fox131 S.Ct. at 2214.

*2 See idat 2216.

?® See Milley 827 F.2d at 621.

24 seeid
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B. Pursuit of Frivolous or Meritless Claims

Whether an award of attorney’s fees ignaated thus turns on whether Wal-Mart was
forced to defend against “unreasble, frivolos, meritless, or vexaus” claims during the
relevant period. At the outset, @ Ninth Circuit requis, the court takestmconsideration the
fact that Van proceeded withouttbenefit of counsel for the maigy of the period in question.

Wal-Mart contends that Van kweat the time of filing her first complaint that Wal-Mart
and the Wal-Mart security team involved in theident were not acting undeolor of state law,
and that the toys flushed by RVN were Wal#Maroperty, not RVN'’s fyures from home. Wal-
Mart points to the fact that Wiedid not and could not allege th&fal-Mart or its security were
performing a public function, engaged in joint actwith the state, influenced or encouraged by
the state, or so closely reldtor their actions to be fairliyeated as that of the st&fdnstead,
Wal-Mart argues that Van relied solely on cosolty allegations that Wéart acted under color
of law, notwithstanding the absence of any faetsupport the claim. Similarly, according to Wal-
Mart, Van premised her civil rights claims or thllegation that Wal-Mastopped and detained
RVN because of his race, even though shevidhat RVN had destiyed Wal-Mart propert$®
Therefore, Wal-Mart argues thean’s claims until the court’s January 2011 order dismissing all
but the later-added tort claims were without foatimh because (1) Van knew that Wal-Mart had
legitimate basis for its actions, and (2) could lm® sued pursuant to Section 1983 because its
actions were not under color of law. Because ¥antinued to pursue these groundless claims af
related motions practice, Wal-Mart argues that $taould pay attorneys’ fedsr the entire period

from November 2008 through January 2011.

25 seeDocket No. 435 at 7 (Def.’s MoEor Attorneys’ Fees) (citin§tanley v. Goodwijm75 F.
Supp. 2d 1026, 1038-40 (D. Hawaii 20086)).

% See idat 9 (citing Docket N0.436, Plineredl., Ex. A (Van Depo. 59:2-19, 86:8-17)).
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Van responds that she did fwwing this action in bad faitand argues that her motions
were necessary to report Wal-Mart’s condudhwcourt. She also emphasizes that Wal-Mart
having prevailed on the merits doest create a presumption ofxagious or bad faith litigation.
Otherwise, Van largely fails to address Wal-Maatguments. In response to the contention that
there was no basis in law or fact for hecton 1983 and related claims, Van asserts that
Defendant delayed in filing its summary judgmerdtion for twenty months, did not comply with
all applicable rules in litigating the casad caused serious emotional injuries to ¥a@n these
grounds, Van argues that the calrould deny the motion for att@ys’ fees in its entirety.

Despite the opportunity to gather and vefdgts throughout the discovery process and to
twice amend her complaint, Van was unable kegal action under color of state law under any
cognizable legal theory. The court thus agrees with Wal-M#hat by maintaining her Section
1983 and related claims that were based upotiegation of state actionJan continued to pursue
a set of claims that lacked fouride in fact. Yet in tle case of a pro se liagt seeking to enforce
her civil rights, the court must take into accouet difficulties inherent in ascertaining the merit o
a claim, and the danger that assessing fees agattstin individual increasé¢he risk of a chilling
effect® For these reasons, the Supreme Court has sedgest “attorney’sdes should rarely be

awarded against such plaintiff&”

2" SeeDocket No. 445 at 5 (Pl.’s Opp’n to Def.'s Mot. For Attorney’s Fees).
8 SeeDocket No. 176 at 1.

29 See Hughes149 U.S. at 14-15 (“An unrepresented ki should not be punished for his failurd
to recognize subtle factual or légkeficiencies in his claims.”Christiansburg Garmené34 U.S.
at 422 (noting the risk that asseng fees against plaintiffs “sityoecause they do not finally
prevail would substantially add the risks inhering in moétigation and would undercut the
efforts of Congress to promote the vigorous enforcement of the provisions of Title VII”).

30 See Hughe#149 U.S. at 15 (citing to the principle set fortiHiaines v. Kerner404 U.S. 519
(1972) that the pleadings of prolgegants should be held to aste stringent standard than formal
pleadings drafted by lawyerSgee also Miller827 F.2d at 619 (“Th€hristianburgstandard is
applied with particular strictness in casghere the plaintiff proceeds pro se.”).
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In Miller v. Los Angeles @unty Bd. of Educatiqrthe Ninth Circuit vacated a fee award
under 42 U.S.G§ 1988, finding that the distrii court on remand must take into consideration the
plaintiff's pro se status in assessingether the action veawithout merit unde€hristiansburg®*
The court set forth factors for consideratiosurch a case, including whether the court found the
action appropriate for dismissal short of trial, #dity of the pro se glintiff to recognize the
objective merit (or laclkf merit) of a claim, and whethéhere is evidence of bad faith.

In Miller, the district court had determined tha fiaintiff's action lacked merit in part

based on the fact that severairaistrative bodies had previously reviewed and rejected the saime

discrimination claimg? In contrast, here Van did not hate guidance of previous findings
regarding the objectiveatk of merit of her claims agairi@/al-Mart. On the other hand, tMiller
district court found a sufficient fagal basis to allow plaintiff's cage go to trial, whereas here the
court here dismissed the pertinent claims apthading stage, after Van had several opportunitie
to amend. In sum, while there may be a sudfitibasis upon which to find Van’s Section 1983 an

related claims lacked foundationetlke are equally compelling reasdadind that she was without

sufficient ability or even capacity to fairly asséissir merit. Nor does Wal-Mart suggest — and thé¢

court does not find — evidence of bad faith.

Other district courts havefrained from awarding feesagst a pro se plaintiff under
similar circumstances. Wefferson v. Save Mart Supermarkbe court dismissed the pro se
plaintiff's claim for failure to state a claiomder Fed. R. Civ. P. 12(b)(6), but rejected the
defendant supermarket’s motion fitorney’s fees under Section 198&he court found that

notwithstanding the lack of legal merit to the slathe plaintiff appeared to be unaware of the

31 see Miller 827 F.2d at 620.
2 5eeid.
3 35eeid.

3 SeeNo. S-09-2562 FCD/GGH, 2011 WL 3606643 (E.D. Cal. Aug. 16, 2011).
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defect in his claim and had not attempted preWotssbring the same claim, militating against a
finding that the action was unreasonable, frivolous, meritless or vexatiSimilarly in Page v.
Jefferson Transit Authorifthe court rejected the defendant sidauthority’s motion for fees after
it prevailed against the pro se plaintiféiscrimination claims at summary judgméht.ooking at

the record as a whole, the courBPagenoted that the plaintiff's inability to carry his burden at

summary judgment and the fact tiat earlier had lost a related aleand been ordered to pay fees

were insufficient grounds for awarding attornef@es under the Ninth Cud’s stringent Section
1988 standard for pro se plaintiffsin contrast, an award of feagainst pro se plaintiffs may
appropriate under more extreme circumstances. For exampleNardo v. Johnston¢he court
ordered payment of attorney’s fees based opldatiff's bad faith and extreme indifference to
multiple, earlier court rulings that “any lay person” would have recognized as a clear directive
halt further litigation on the same claims, inclusbfean injunction against further litigation issued
by the Ninth Circuit®

In light of Van’s pro se status for the majprof the period in qu&tion, including the entire
period affected by what Wal-Mart deems to be vexatious motion practice, and the absence of
evidence of bad faith or of W& ability to objectively weiglthe merit of her Section 1983 and

related claims, the court finds insufficient groutmlgrant Wal-Mart’s motion for attorneys’ fees.

% See i 2011 WL 3606643, at *3.
% SeeNo. C08-5456RJIP, 2009 WL 2884764.D. Wash. Sept. 8, 2009).
3 See idat *2.

38 See772 F. Supp. 462,467-70 (D. Alaska, 1991).
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[ll.  BILL OF COSTS

Fed. R. Civ. P. 54 creates a presumptionwoirfaf allowing the prevailing party to collect
costs other than attorneys’ fe@d\evertheless, the digtt court retains discretion to refuse to
award costs based upon “specific reasdi3Hese reasons may include the losing party’s limiteq
financial resources, misconduct on gaet of the prevailing party, and the context of civil rights
cases, the potential chillindfect of imposing high costs dature civil rights litigants'* Because
costs generally are awarded “as a matter of courseretherement that the district court must
give reasons for denying costs “is, in essenceganement that the couexplain why a case is not
‘ordinary’ and why, in the circumstances, ibwd be inappropriate or inequitable to award
costs.*? The court need not explain its reasons, howewe awarding costs consistent with Rule
54 The party objecting to the assignmento$ts bears the burden of overcoming the
presumption and establishing why @revailing party is not so entitléd.

Wal-Mart requests the cdumward its costs in themount of $4,684.67. Wal-Mart has
submitted counsel’s summary of costs and copli@ésvoices submitted for services rendered in
connection with the litigatiof’ In opposing costs, Van raises four issues: the economic disparit

between herself as an individualdawal-Mart; her inability to pay #hcosts; the chilling effect on

39 SeeFed. R. Civ. P. 54(d)(1) (“Unless a federal stat these rules, arcourt order provides
otherwise, costs — other thanaahey’s fees — should be allowed to the prevailing part$€g also
Ass’n of Mexican-Am. Edators v. State of Calif231 F.3d 572, 591 (9th Cir. 2000) (“By its
terms, [Rule 54(d)(1)] creategpeesumption in favor of awardirgpsts to a prevailing party, but
vests in the district coudiscretion to refuse to award costs.”) (citigtional Info. Servs., Inc. v.
TRW, Inc. 51 F.3d 1470, 1471 (9th Cir. 1995)).

%0 See Ass’n of Mexican-Am. Educatat$591.

1 See idat 592 (citations omitted).

*2See idat 593.

*3See Save Our Valley v. Sound Trar&®5 F.3d 932, 945 (9th Cir. 2003).

* See idat 944-945 (citingstanley v. Univ. of Southe@alifornia, 178 F.3d 1069, 1079 (9th Cir.
1999)).

> SeeDocket No. 433 (Pliner Decin Support of Bill of Costs), Exs. B, C, D.
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future civil rights litigants; and whetheretissues of the case were “close and comgfeXan
repeats the same arguments with respect to@dicss of Wal-Mart’s bill of costs. Van provides
little, however, support for her arguments. Her accompanying declaration states only that she
“paltry resources” while Wal-Maiis a “large and powerful economic company,” and that Van
“cannot pay any costs in tHiigation due to hardship** Beyond these conclusory statements,
Van does not offer any evidence that she is of liniteancial resources or would be subjected tg
hardship if ordered to pay Wal-Mart’s co&tsvioreover, as discussed with respect to Wal-Mart's
motion for attorneys’ fees, Van'’s civil rightsagins were not meritorious because she could not
allege state action onelpart of Wal-Mart.

Even assuming the accuracy of Van’'s statements regarding her limited financial resou
and the complexity and merits of her case,dburt does not find theseasons sufficient to
overcome the presumption under Rule 54(d)(1pdme Our Valley v. Sound Transite Ninth
Circuit affirmed the district court’'s assignmentaaists, even though the court did not explain its
reasoning and the losing party waasonprofit organizatiowith limited resources that had brought
a meritorious civil rights case raig issues of public importané@Although the Ninth Circuit

surmised that the district court may have ba@dthe “relatively small sum” at issue would not

create a chilling effect on futurvil rights litigation,and that there was no misconduct on the paprt

of the prevailing party or that we other reasons to award cositg court rested its affirmance on

¢ SeeDocket No. 449 at 2 (Pl.’s Oppto Def.’s Bill of Costs).

" SeeDocket No. 448 at 2 (Van Decl. Dpp’n to Def.’s Bill of Costs).

8 Wal-Mart disputes that Vas'financial resources are so limited as to cause hardship and
provides some support with its references to ¥a@position testimony, as well as that of her
husbandSeeDocket No. 452 at 3-4 (Def.’s Rgpin Support of Bill of Costs).

9 See Save Our Valley v. Sound Trar835 F.3d at 945-46.

ORDER, page 11

has

[CES



United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwWN B O

the fact that the district court “need only comtgithat the reasons advanced by the party bearing

the burden — the losing party — are not suffitiepersuasive to overcome the presumptith.”

Here, the court has not received evideneg¢ Would indicate an assignment of $4,684.67 in

costs will place Van in danger of financial hardship, and the only claims surviving until summa

judgment were based in tort, weakening any lik@d of a chilling effect on plaintiffs seeking to

raise meritorious civil rights alms under similar circumstances. Nor does the economic disparity

between Van and Wal-Mart or the fact that sheaesdy litigated her claims warrant a shift away
from the presumption of costs to the prevailpagty in this case. The court therefore GRANTS
Wal-Mart's Bill of Costs.
IV.  CONCLUSION
In accordance with the foregoing, IT IS HEREBY ORDERED that Wal-Mart's motion fg
attorneys’ fees is DENIED and Wal-Mart’s Bdf Costs is GRANTED. The clerk shall enter Wal-

Mart’s bill of costs as filed*

Dated: 1/20/2012

Pl S A
PAUL S.GREWAL
United States Magistrate Judge

0 see idat 946.
51 seeDocket No. 432.
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