Van et al v. Wal-N

United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R B Rp R
0o N o 0N WN P O ©OW 0o N O 0N WwN B O

art Stores, Inc. et al

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
NATHALIE THUY VAN, Case No. 5:08v-05296PSG
Plaintiff,
TO THE JURY
WAL-MART STORES, INC.,

Defendant.
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46. INSTRUCTION RE: JURY NOTE NO. 3
Each of theseuestions is for you to decide.

California Penal Codg 490.5(f) provides:

(1) A merchant may detain a person for a reasonable time for the purpose of conducting an
investigation in a reasonable manner whenever the merchant has probable caiseetthbel
person to be detained is attempting to unlawfully take or has unlawfully takenameisz from
the merchant's premises.

A theater owner may detain a person for a reasonable time for the pofposeucting an
investigation in a reasonable manner whenever the theater owner has prolsbte balieve the
person to be detained is attempting to operate a video recording device withimlsepiE a
motion picture theater without the authomtiythe owner of the theater.

A person employed by a library facility may detain a person for a reasdivabl for the purpose
of conducting an investigation in a reasonable manner whenever the person emplmyibday
facility has probable cause telleve the person to be detained is attempting to unlawfully remo
or has unlawfully removed books or library materials from the premises of the liacdity.

(2) In making the detention a merchant, theater owner, or a person employebdrayyadicility
may use a reasonable amount of nondeadly force necessary to protect himssélbaheto
prevent escape of the person detained or the loss of tangible or intangible property.

(3) During the period of detention any items which a merchant or theater ownay, itgras
which a person employed by a library facility has probahblese to believe are unlawfully taken
from the premises of the merchant or library facility, or recorded on thaatmises, and which
are in plain view may be examined by the merchant, theater owner, or person drbglaye
library facility for the purpees of asceaining the ownership thereof.

(4) A merchant, theater owner, a person employed by a library facility, or an agesatffihaving
probable cause to believe the person detained was attempting to unlawfully hakeaken any
item from the premises, or was attempting to operate a video recording devioghdthremises
of a motion picture theater without the authority of the owner of the theater, magtréug person
detained to voluntarily surrender the item or recording. Should the person detainetbrefuse
surrender the recording or item of which there is probable cause to believe masdoeeed on or
unlawfully taken from the premises, or attentpte be recorded or unlawfully taken from the
premises, a limited and reasonable search may be conducted by those authorikedite ma
detention in order to recover the item. Only packages, shopping bags, handbags ocopéngr ipr
the immediate posssion of the person detained, but not including any clothing worn by the
person, may be searched pursuant to this subdivision. Upon surrender or discovery of the ite
person detained may also be requested, but may not be required, to provide gaeqtiatédis or
her true identity.

(5) If any person admitted to a theater in which a motion picture is to be or is bhibgezk
refuses or fails to give or surremgessession or to cease operation of any video recording dev
that the person has brought into or attempts to bring into that theater, then a theatesha¥n
have the right to refuse admission to that person or request that the person leaveities prel
shall thereupon offer to refund and, unless that offer is refused, refund to that person theigbrics
by that person for admission to that theater. If the person thereafter rteflss@ge the theater or

cease operation of the video recordimyide, then the person shall be deemed to be intentionally

interfering with and obstructing those attempting to carry on a lawful bgsividen the meaning
of Section 602.1.
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(6) A peace officer who accepts custody of a person arrested for an offense contained in this
section may, subsequent to the arrest, search the person arrested and his or her immediate
possessions for any item or items alleged to have been taken.

(7) In any civil action brought by any person resulting from a detention or arrest by a merchant, it
shall be a defense to such action that the merchant detaining or arresting such person had probable
cause to believe that the person had stolen or attempted to steal merchandise and that the merchant
acted reasonably under all the circumstances.

In any civil action brought by any person resulting from a detention or arrest by a theater owner or
person employed by a library facility, it shall be a defense to that action that the theater owner or
person employed by a library facility detaining or arresting that person had probable cause to
believe that the person was attempting to operate a video recording device within the premises of a
motion picture theater without the authority of the owner of the theater or had stolen or attempted
to steal books or library materials and that the person employed by a library facility acted
reasonably under all the circumstances.

SO ORDERED.

Dated: January 13, 2015

PAUL S. GREWAL
United States Magistrate Judge
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