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May 19, 2009.

Samuel Franklin Baxter, McKool Smith, Marshall, TX,
Douglas Carleton Edwards, James Norman Willi, Joel
Lance Thollander, John Shumaker, Joshua Wright Bud-
win, Kevin M. Kneupper, Laurie LaVigna Gallun, Mi-
chael Steven Perez, Peter John Ayers, Scott Lamar Cole
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Plaintiffs.

Robert William Schroeder, III, Justin Kurt Truelove,
Nicholas H. Patton, Patton, Tidwell & Schroeder, LLP,
Texarkana, TX, Aaron R. Hand, Alison L. Maddeford,
David W. Price, James R. Batchelder, Lauren N. Robin-
son, Lloyd R. Day, Jr., Mario Moore, Paul S. Grewal,
Sriranga Veeraraghavan, Susan M. Krumplitsch, Victor-
ia Smith, William P. Nelson, Day Casebeer Madrid &
Batchelder LLP, Cupertino, CA, Patricia L. Peden, Law
Offices of Patricia L. Peden, Emeryville, CA, for De-
fendants.

MEMORANDUM OPINION AND ORDER

CHARLES EVERINGHAM IV, United States Magis-
trate Judge.

I. Introduction

*1 In this case, the plaintiffs, Versata Software, Inc.,
Versata Development Group, Inc., and Versata Com-
puter Industry Solutions, Inc. (collectively, “Versata”),
contend that SAP America, Inc., and SAP AG

(collectively, “SAP”), infringe various claims of United
States Patent Nos. 5,708,798 (“the '798 patent”),
6,002,854 (“the '854 patent”), 5,878,400 (“the '400 pat-
ent”), 6,553,350 B2 (“the '350 patent”), and 7,069,235
(“the '235 patent”). Pursuant to a February 21, 2008 or-
der, the court consolidated portions of the claim con-
struction hearing with a separate case, Versata Soft-
ware, Inc., et al. v. Sun Microsystems, Inc., E.D. Tex.
Case No. 2:06-CV-358-TJW. For the purposes of the
present case, the consolidated claim construction hear-
ing addressed the '798 and '854 patents. A claim con-
struction order for those patents subsequently issued on
August 19, 2008. This order addresses the claim con-
struction disputes concerning the '400, '350, and '235
patents. The order will first briefly address the techno-
logy at issue in the case and then turn to the merits of
the claim construction issues.

II. Background of the Technology

The technology related to the three patents may be di-
vided into two broad categories-pricer technology (the
'400 and '350 patents) and order server technology (the '
235 patent).

The '400 and '350 patents relate to pricer technology,
which concerns the electronic pricing of products and
services for large entities with many products and cus-
tomers.

The '400 patent, titled “Method and Apparatus for Pri-
cing Products in Multi-Level Product and Organization-
al Groups,” issued on March 2, 1999. The ' 350 patent is
a continuation of the '400 patent and issued on April 22,
2003. Consequently, the '350 and '400 patents share a
similar specification.

The abstract of the '400 patent describes the invention
generally and states as follows:

The invention organizes various pricing tables and
price adjustment tables and various products and pur-
chasing organizations based on “who” (i.e. which pur-
chasing organization) is purchasing “what” (i.e.
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which product). The invention utilizes a denormalized
table to relate the “who” to the “what” using denor-
malized numbers. The invention further organizes
various purchasing organizations and products into
hierarchical tables. These hierarchical tables are
called organizational groups and product groups.
Various price adjustments may be specified for each
level of the organizational groups and product groups
hierarchies. The price adjustments for a particular
purchasing organization are determined by retrieving
the price adjustments for that particular purchasing
organization as well as the price adjustments for or-
ganizational groups above the particular purchasing
organization in the organizational groups hierarchy.
Likewise, the price adjustments for a particular
product are determined by retrieving the price adjust-
ments for that particular product as well as the price
adjustments for product groups above the particular
product in the product groups hierarchy. The inven-
tion sorts the various pricing adjustments applicable
to a particular product offered to a particular purchas-
ing group based on several criteria. After the sorting
is accomplished the pricing adjustments are applied in
sequence to arrive at a final price at which a particu-
lar product can be sold to a particular purchasing or-
ganization.

*2 The '235 patent relates to order server technology,
which concerns the efficient receipt and fulfillment of
order requests from customers in a multi-source transac-
tional environment. The '235 patent, titled “System and
Method for Multi-Source Transaction Processing,” is-
sued on June 27, 2006.

The abstract of the '235 patent describes the intention
generally and states as follows:

A system and method for multi-source transaction
processing receives order requests from a client sys-
tem operated by a user. The order requests may in-
clude order placements and order inquiries. For ex-
ample, an order request may be a placement for a
computer system and associated peripherals. The user
may have particular fulfillment organization prefer-
ences, and different components of the computer sys-
tem and associated peripherals may be fulfilled by

different fulfillment partners. Accordingly, the orders
order requests are processed by an order request ser-
vicing system to, for example, split the order request
into multiple processed order requests and each of the
processed order requests is associated with an order
request management system and prepared for trans-
mission to the associated order request management
system. The order request management systems can
utilize the processed order requests to fulfill the order
request. The order request management systems trans-
mit order request management system data which
provides, for example, order status information, fin-
ancial information, and other data. The order request
servicing system may, for example, internally process
the order request management system data associated
with an order request, transmit the order request man-
agement system data to the client system, or transmit
the order request management system data to another
system depending upon the nature of the order request
management system data. Thus, the order request ser-
vicing system can transparently link users to one or
more order request management systems. Addition-
ally, the order request management systems can be
linked together over a network, such as the Internet,
to provide a network of order request management
systems.

Across the three patents, the parties dispute approxim-
ately 24 claim terms and phrases. They raise additional
disputes concerning the application of 35 U.S.C. § 112
(6). The parties have agreed to construe the disputed
claim terms and phrases in the pricer patents similarly.
For the purposes of claim construction, the court will
organize its analysis of the disputed claim terms and
phrases in the same manner as addressed by the parties.

III. Discussion

A. General Principles Governing Claim Construc-
tion

“A claim in a patent provides the metes and bounds of
the right which the patent confers on the patentee to ex-
clude others from making, using or selling the protected
invention.” Burke, Inc. v. Bruno Indep. Living Aids,
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Inc., 183 F.3d 1334, 1340 (Fed.Cir.1999). Claim con-
struction is an issue of law for the court to decide.
Markman v. Westview Instruments, Inc., 52 F.3d 967,
970-71 (Fed.Cir.1995) (en banc), aff'd, 517 U.S. 370,
116 S.Ct. 1384, 134 L.Ed.2d 577 (1996).

*3 To ascertain the meaning of claims, the court looks
to three primary sources: the claims, the specification,
and the prosecution history. Markman, 52 F.3d at 979.
Under the patent law, the specification must contain a
written description of the invention that enables one of
ordinary skill in the art to make and use the invention.
A patent's claims must be read in view of the specifica-
tion of which they are a part. Id. For claim construction
purposes, the description may act as a sort of dictionary,
which explains the invention and may define terms used
in the claims. Id. “One purpose for examining the spe-
cification is to determine if the patentee has limited the
scope of the claims.” Watts v. XL Sys., Inc., 232 F.3d
877, 882 (Fed.Cir.2000).

Nonetheless, it is the function of the claims, not the spe-
cification, to set forth the limits of the patentee's claims.
Otherwise, there would be no need for claims. SRI Int'l
v. Matsushita Elec. Corp., 775 F.2d 1107, 1121
(Fed.Cir.1985) (en banc). The patentee is free to be his
own lexicographer, but any special definition given to a
word must be clearly set forth in the specification. Intel-
licall, Inc. v. Phonometrics, 952 F.2d 1384, 1388
(Fed.Cir.1992). And, although the specification may in-
dicate that certain embodiments are preferred, particular
embodiments appearing in the specification will not be
read into the claims when the claim language is broader
than the embodiments. Electro Med. Sys., S.A. v.
Cooper Life Scis., Inc., 34 F.3d 1048, 1054
(Fed.Cir.1994).

This court's claim construction decision must be in-
formed by the Federal Circuit's decision in Phillips v.
AWH Corp., 415 F.3d 1303 (Fed.Cir.2005) (en banc). In
Phillips, the court set forth several guideposts that
courts should follow when construing claims. In partic-
ular, the court reiterated that “the claims of a patent
define the invention to which the patentee is entitled the
right to exclude.” Id. at 1312 (emphasis added) (quoting
Innova/Pure Water, Inc. v. Safari Water Filtration Sys.,

Inc., 381 F.3d 1111, 1115 (Fed.Cir.2004)). To that end,
the words used in a claim are generally given their or-
dinary and customary meaning. Id. The ordinary and
customary meaning of a claim term “is the meaning that
the term would have to a person of ordinary skill in the
art in question at the time of the invention, i.e., as of the
effective filing date of the patent application.” Id. at
1313. This principle of patent law flows naturally from
the recognition that inventors are usually persons who
are skilled in the field of the invention. The patent is ad-
dressed to and intended to be read by others skilled in
the particular art. Id.

The primacy of claim terms notwithstanding, Phillips
made clear that “the person of ordinary skill in the art is
deemed to read the claim term not only in the context of
the particular claim in which the disputed term appears,
but in the context of the entire patent, including the spe-
cification.” Id. Although the claims themselves may
provide guidance as to the meaning of particular terms,
those terms are part of “a fully integrated written instru-
ment.” Id. at 1315 (quoting Markman, 52 F.3d at 978).
Thus, the Phillips court emphasized the specification as
being the primary basis for construing the claims. Id. at
1314-17. As the Supreme Court stated long ago, “in
case of doubt or ambiguity it is proper in all cases to
refer back to the descriptive portions of the specifica-
tion to aid in solving the doubt or in ascertaining the
true intent and meaning of the language employed in the
claims.” Bates v. Coe, 98 U.S. 31, 38, 25 L.Ed. 68
(1878). In addressing the role of the specification, the
Phillips court quoted with approval its earlier observa-
tions from Renishaw PLC v. Marposs Societa' per
Azioni, 158 F.3d 1243, 1250 (Fed.Cir.1998):

*4 Ultimately, the interpretation to be given a term
can only be determined and confirmed with a full un-
derstanding of what the inventors actually invented
and intended to envelop with the claim. The construc-
tion that stays true to the claim language and most
naturally aligns with the patent's description of the in-
vention will be, in the end, the correct construction.

Consequently, Phillips emphasized the important role
the specification plays in the claim construction pro-
cess.
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The prosecution history also continues to play an im-
portant role in claim interpretation. The prosecution his-
tory helps to demonstrate how the inventor and the PTO
understood the patent. Phillips, 415 F.3d at 1317. Be-
cause the file history, however, “represents an ongoing
negotiation between the PTO and the applicant,” it may
lack the clarity of the specification and thus be less use-
ful in claim construction proceedings. Id. Nevertheless,
the prosecution history is intrinsic evidence. That evid-
ence is relevant to the determination of how the invent-
or understood the invention and whether the inventor
limited the invention during prosecution by narrowing
the scope of the claims.

Phillips rejected any claim construction approach that
sacrificed the intrinsic record in favor of extrinsic evid-
ence, such as dictionary definitions or expert testimony.
The en banc court condemned the suggestion made by
Tex. Digital Sys., Inc. v. Telegenix, Inc., 308 F.3d 1193
(Fed.Cir.2002), that a court should discern the ordinary
meaning of the claim terms (through dictionaries or oth-
erwise) before resorting to the specification for certain
limited purposes. Id. at 1319-24. The approach sugges-
ted by Tex. Digital-the assignment of a limited role to
the specification-was rejected as inconsistent with de-
cisions holding the specification to be the best guide to
the meaning of a disputed term. Id. at 1320-21. Accord-
ing to Phillips, reliance on dictionary definitions at the
expense of the specification had the effect of
“focus[ing] the inquiry on the abstract meaning of
words rather than on the meaning of the claim terms
within the context of the patent.” Id. at 1321. Phillips
emphasized that the patent system is based on the pro-
position that the claims cover only the invented subject

matter. Id. What is described in the claims flows from
the statutory requirement imposed on the patentee to de-
scribe and particularly claim what he or she has inven-
ted. Id. The definitions found in dictionaries, however,
often flow from the editors' objective of assembling all
of the possible definitions for a word. Id. at 1321-22.

Phillips does not preclude all uses of dictionaries in
claim construction proceedings. Instead, the court as-
signed dictionaries a role subordinate to the intrinsic re-
cord. In doing so, the court emphasized that claim con-
struction issues are not resolved by any magic formula.
The court did not impose any particular sequence of
steps for a court to follow when it considers disputed
claim language. Id. at 1323-25. Rather, Phillips held
that a court must attach the appropriate weight to the in-
trinsic sources offered in support of a proposed claim
construction, bearing in mind the general rule that the
claims measure the scope of the patent grant.

*5 While the disputed claim terms appear in multiple
asserted claims, the parties agree that each term should
be consistently construed in every claim term in which
it appears. The court now turns to a discussion of the
disputed claim terms.

B. Disputed Claim Terms and Phrases-The Pricer
Patents

1. “pricing adjustment(s)”; “price adjustment(s)”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP's Proposed Construction

“pricing adjustment(s)” Plain meaning. The terms “pricing adjustment” and
“price adjustment” mean a denormal-
ized number that may affect the de-
termined price.

“price adjustment(s)” If further construction required, this
term means: “adjustment(s) related to
pricing.”

With respect to these terms, the key dispute is whether
they should be limited to “denormalized numbers,” as

suggested by SAP.FN1

FN1. The '400 patent expressly defines a
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“denormalized number.” “ ‘[D]enormalized’
numbers refers to numbers that do not have a
fixed unit and may assume a different meaning
and different units depending on the pricing
operation that is being performed. In other
words, each denormalized number has a unique
significance.” '400 Patent, col. 8, ll. 47-52.

Versata argues that the claims are not so limited, and
that claim differentiation and consistency counsel
against SAP's proposed limitation. For example, claims
6 and 7 of the '350 patent read as follows:

6. The method of claim 1 wherein the pricing inform-
ation comprises pricing adjustments.

7. The method of claim 6 where the pricing adjust-
ments comprise denormalized pricing adjustments.
(emphasis added).

Versata argues that the doctrine of claim differentiation
directs that the disputed term as contained in claim 6,
e.g., should not be limited by a specific limitation ap-
pearing in a subsequent dependent claim.FN2

FN2. Versata also argues that the use of
“comprising” indicates that claim 7 may in-
clude, but is not limited to, denormalized pri-
cing adjustments.

Regarding consistency, claim 2 of the '400 patent re-
quires a “pricing adjustment” to include one or more
“pricing types.” Applying the stipulated construction of
“pricing type”-a class or category of pricing adjust-
ments-and a citation from the specification which indic-
ates that various “pricing types” may include non-
denormalized numbers, Versata argues that the court's
goal of defining each term consistently would be under-
mined through the imposition of the limitation urged by
SAP. See '350 Patent, col. 14, ll. 7-13; Fig. 7.

Turning to the specification, Versata further argues that
“denormalized” describes a preferred embodiment. For
example, Versata asserts that the specification simply
discusses the possibility of using denormalized num-
bers, which teaches against a limiting construction. See '
400 Patent, col. 10, ll. 45-48 (stating, “The numbers in

this column are used to arrive at a price adjustment. The
numbers in this column are ‘denormalized,’ meaning
that each number in this column has a unique signific-
ance.”).

In response, SAP argues that pricing adjustments are
properly limited to “denormalized numbers” as sugges-
ted through the patent's consistent use and reference to
the “denormalized” embodiment as “this invention,”
and through the specification's emphasis on
“denormalized” as a distinguishing feature over prior
art. See '400 Patent, col. 4, ll. 27-30; col. 8, l. 40-col. 9,
l. 2; col. 10, l. 54-col. 11, l. 25; col. 11, ll. 15-36; col.
11, ll. 34-44; col. 11, ll. 45-67. SAP further argues that
the patents' use of “this invention” in the abstract and
summary of the invention sections provides even
stronger support for its contention. See '400 Patent, ab-
stract; col. 3, l. 63-col. 4, l. 6. SAP also addresses Ver-
sata's argument, asserting (1) the claimed embodiment
is manufactured by Versata; (2) the doctrine of claim
differentiation is trumped by the disclaimer as ad-
dressed above; and (3) the “non-denormalized” ex-
amples cited by Versata are actually discussions of
“denormalized” price adjustments.

*6 The court concludes that SAP's argument is persuas-
ive. Under these circumstances, there is convincing
evidence that the scope of the invention is limited as
proposed by SAP, even in light of the doctrine of claim
differentiation and the court's goal of construing claim
terms consistently. See O.I. Corp. v. Tekmar Co., Inc.,
115 F.3d 1576, 1582 (Fed.Cir.1997); Toro Co. v. White
Consol. Indus., Inc., 199 F.3d 1295, 1301
(Fed.Cir.1999). The specification consistently describes
“this invention” as utilizing denormalized numbers-the
patent discusses “this invention” in the context of de-
normalized numbers or tables no less than ten times. See
Alloc, Inc. v. ITC, 342 F.3d 1361, 1368-69
(Fed.Cir.2003); Watts v. XL Sys., Inc., 232 F.3d 877,
883 (Fed.Cir.2000); Microsoft Corp. v. Multi-Tech Sys.,
Inc., 357 F.3d 1340, 1348 (Fed.Cir.2004); Verizon
Servs. Corp. v. Vonage Holds. Corp., 503 F.3d 1295,
1308 (Fed.Cir.2007); Honeywell Int'l Inc. v. ITT Indus.,
Inc., 452 F.3d 1312, 1318 (Fed.Cir.2006). Second, there
are a number of instances in which the specification dis-
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tinguishes the present invention over prior art precisely
for the reason that the prior art did not use denormalized
numbers-in fact, in one instance, the specification dis-
tinguishes SAP's R3 product as disadvantaged because
R3 does not use denormalized price tables. '400 Patent,
col. 11, ll. 34-44. The failure to use denormalized tables
is criticized because it requires numerous database ac-
cesses to multiple price tables. See Astrazeneca v. Mu-
tual Pharm. Co., Inc., 384 F.3d 1333, 1340
(Fed.Cir.2004); O.I. Corp., 115 F.3d at 1581-82; Alloc,
Inc., 342 F.3d at 1368-72; Honeywell Int'l, 452 F.3d at

1318. Under the circumstances, the patentee limited the
scope of price adjustments to denormalized numbers.

For these reasons, the court defines “pricing adjust-
ment(s)” and “price adjustment(s)” as “a denormalized
number that may affect the determined price.”

2. “pricing information”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP's Proposed Construction

Plain meaning. The term “pricing information” means
any information relating to price other
than an adjustment to price that is not
a denormalized number.

“pricing information” If further construction required, this
term means: “information related to pri-
cing.”

This term appears in only the '350 patent. The issue re-
garding this term, similar to the previous term, is wheth-
er the term excludes price adjustments that are not de-
normalized numbers.

Versata argues that “pricing information,” as used in the
specification, refers to a number of various types of in-
formation relating to pricing. See ' 350 Patent, col. 1, ll.
26-27; col. 9, ll. 12-15; Fig. 1; cl. 8; cl. 9. Furthermore,
as indicated by claims 6 and 24, “pricing information”
encompasses both price adjustments and denormalized
price adjustments. As this term appears in only the '350
patent, SAP argues that the disclaimers that effectively
limit the above terms also limit the scope of “pricing in-
formation.”

*7 As discussed earlier, the '350 patent is a continuation
of the ' 400 patent. “A continuation is a second applica-

tion for the same invention claimed in a prior nonprovi-
sional application and filed before the original becomes
abandoned or patented.” MPEP § 201.07 (rev. July
2008); see also Microsoft Corp., 357 F.3d at 1348-49
(finding disclaimer across three continuation patents).

The court is persuaded that the patentee limited price
adjustments to denormalized numbers. As such, the
court limits the scope of “pricing information,” as well
and adopts SAP's construction.

3. “applicable pricing adjustment(s)”; “applicable
price adjustment(s)”; “pricing information applic-
able”; “applicable pricing information”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP's Proposed Construction

“applicable pricing adjustment(s)”;
“applicable price adjustment(s)”

Plain meaning. If further construction
required, this term means: “associated
adjustment(s) related to pricing.”

a pricing adjustment that corresponds
to a given level in the pricing hier-
archy either because that pricing ad-
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justment is associated directly with
that level, or because that pricing ad-
justment is associated with a higher
level in the hierarchy.

“pricing information applicable”;
“applicable pricing information”

Plain meaning. No construction needed.
If further construction required, this
term means: “associated information re-
lated to pricing.”

pricing information that corresponds
to a given level in the hierarchy either
because that pricing information is as-
sociated directly with that level, or
because that pricing information is as-
sociated with a higher level in the
hierarchy.

The fundamental dispute here is the definition of
“applicable.” In construing the term, SAP urges a defin-
ition that includes adjustments or information corres-
ponding to a hierarchy at the same level or at a higher
level. Versata argues that the terms need no construc-
tion.

Versata asserts that the limitation imposed is improper
for generally three reasons. First, the limitation makes
further claim limitations superfluous. For example, the
pertinent portion of claim 1 of the '400 patent reads as
follows:

retrieving applicable pricing adjustments correspond-
ing to each of the following: a particular purchasing
organization;

each organizational group above said particular pur-
chasing organization in said organizational group
hierarchy;

a particular product; and

each product group above said particular product in
said product group hierarchy ....

Versata argues that the suggested limitation would
render the above-emphasized portions unnecessary.
Second, Versata argues that SAP's construction would
not allow for price adjustments from more than a single

level of a branch of a hierarchy in direct contravention
of the specification. See, e.g., '350 Patent, col. 9, l.
56-col. 10, l. 8; col. 10, ll. 23-30. Finally, Versata ar-
gues that the asserted limitation would require that ad-
justments come from a specific level, again contrary to
the specification. See '350 Patent, Fig. 4A; col. 7, ll.
18-20; cl. 18; cl. 9.

*8 SAP does not address many of Versata's arguments,
but instead generally asserts that the use of “higher”
will alleviate jury confusion or misinterpretation by the
jury of Fig. 4B or the concept that a price adjustment is
applicable based upon higher levels in the hierarchy-in
essence, SAP wants to emphasize that the price adjust-
ments roll downhill, not up.

The court agrees with Versata. Read in context of the
claim as a whole, the alleged explanatory language/
definition suggested by SAP would not clarify nor sim-
plify the terms of the claim.

As such, the court gives the above terms their plain
meanings.

4. “retrieving”; “retrieve”; “retrieved”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP's Proposed Construction

“retrieving”; “retrieve”; “retrieved” Obtaining data from a storage location Plain meaning
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in a data source by one access

The issue regarding this term is whether it allows for
multiple accesses, as SAP suggests, or one access, as
Versata argues.

In support of its limitation, Versata points to portions of
the specification that “consistently describes the use of
an access to a data source in order to retrieve informa-
tion.” Pls.' Opening Brief at 14; see, e.g., '350 Patent,
col. 19, ll. 7-22; Figs. 15A-C; col. 8, ll. 17-30. Further-
more, Versata cites to claim 20 of the '350 patent. Spe-
cifically, the cited portion states, “using a query to a
data source.” Finally, Versata cites one instance in
which the patentee discusses a disadvantage of prior art-
that being multiple database queries.

As argued by SAP, however, Versata's assertions are
not persuasive. First, Versata overlooks the rule “that
‘a’ or ‘an’ can mean ‘one or more.’ ” See Baldwin

Graphic Sys., Inc. v. Siebert, Inc., 512 F.3d 1338,
1342-43 (Fed.Cir.2008). Second, claim 20 is a depend-
ent claim, and construing all the claims in such a limit-
ing manner would not be consistent with the doctrine of
claims differentiation. See Phillips, 415 F.3d at 1315.
Finally, those portions of the specification cited by Ver-
sata in support of its limitation do not rise to the level
required to find that the patentee disclaimed multiple
accesses and/or expressly claimed only a single embodi-
ment.

For these reasons, the court adopts SAP's construction.

5. “applying”; “applied”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP's Proposed Construction

“applying”; “applied” Determine how to use and use in the
manner determined.

use to influence the computation of
price.

The central issue concerning this term is best under-
stood through the application of each construction to a
disclosed embodiment. An aspect of the patent involves
the “application” of price adjustments to determine a
“final price.” A portion of the specification indicates as
follows:

*9 In step 1522 the price of the user specified product
is set to zero so that the price can be determined by
application of the sorted pricing adjustments. In step
1524 the various Pricing Types included in the sorted
pricing adjustments are applied in the user specified
pricing sequence. Thus, the price of the user specified
product is increased, decreased, and/or overridden
until the final price is determined. '400 patent, col. 19,
ll. 42-50 (emphasis added).

In light of the specification, any construction should al-
low that a price adjustment is “applied” even if the ad-
justment is ultimately ignored or overridden. In this
sense, SAP's construction is too limiting because a price
adjustment that is overridden would not influence the
computation of the price. Versata's construction more
properly encompasses what the patent teaches. It impli-
citly recognizes at least a consideration of all price ad-
justments, whether increased, decreased, ignored, and/
or overridden. The court adopts Versata's construction.

6. “sorting the retrieved pricing information”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP s Proposed Construction
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“sorting the retrieved pricing inform-
ation”

The retrieved pricing information is
ordered.

The referenced pricing information is
first retrieved, and then sorted.

This phrase appears in only claim 1 of the '350 patent.
The issue with respect to this term is whether the phrase
requires a specific sequential order of steps, i.e., wheth-
er “retrieving” must occur prior to “sorting.”

The steps of a method claim do not typically need to be
performed in the recited order, unless the “method steps
implicitly require that they be performed in the order
written.” GWIN, Inc. v. Don Best Sports, 548 F.Supp.2d
342, 348-49 (E.D.Tex.2008) (citing Altiris, Inc. v. Sy-
mantec Corp., 318 F.3d 1363, 1369 (Fed.Cir.2003) and
Interactive Gift Express, Inc. v. Compuserve Inc., 256
F.3d 1323, 1342-43 (Fed.Cir.2001)). A two-part test is
used to determine if the method steps “implicitly re-
quire” an order:

First, method steps implicitly require sequential per-
formance if the claim language, as a matter of logic,
requires the steps be performed in the order written.
Second, if, as a matter of logic, the claim language
does not require the steps be performed in the order
written, method steps implicitly require sequential
performance if the specification directly or implicitly
requires such a narrow construction. GWIN, 548
F.Supp.2d at 349 (internal citations omitted).

Here, claim 1 of the '350 patent recites two retrieval
steps and a sorting step. The applicable portions of
claim 1 reads as follows:

retrieving from the data source the pricing informa-
tion applicable to the one or more identified organiza-
tional groups;

identifying one or more product groups, within a hier-
archy of product groups, of which the product is a
member, wherein pricing information is (i) stored in a
data source and (ii) associated with one or more of the
product groups;

*10 retrieving from the data source the pricing in-
formation applicable to the one or more identified
product groups;

sorting the retrieved pricing information applicable to
the one or more identified organizational groups and
the one or more identified product groups according
to pricing types, the hierarchy of product groups and
the hierarchy of organizational groups .... (emphasis
added).

As the claims indicate, the retrieving steps must be per-
formed before the sorting step. See E-Pass Tech., Inc. v.
3COM Corp., 473 F.3d 1213, 1222 (Fed.Cir.2007) (the
step of “transferring a data set” must come before the
later recited step of “storing said transferred data set”);
see also Mantech Envir. Corp. v. Hudson Envir. Servs.,
Inc., 152 F.3d 1368 (Fed.Cir.1998) (“the sequential
nature of the claim steps is apparent from the plain
meaning of the claim language.”).

What distinguishes the present case from the cases cited
by the plaintiff is the reference to a previous action-
“retrieved pricing information.” Under the claim lan-
guage, the pricing information must have already been
retrieved for it to be sorted. See Altiris, Inc. v. Symantec
Corp., 318 F.3d 1363, 1368-1371 (Fed.Cir.2003);
Respironics, Inc. v. Invacare, 2008 WL 5216019
(Fed.Cir.2008); Interactive Gift Exp., Inc. v. Com-
puserve, Inc., 256 F.3d 1323, 1343 (Fed.Cir.2001).

Accordingly, the court adopts SAP's construction.

7. “sorting the pricing information”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP s Proposed Construction

“sorting the pricing information” The pricing information is ordered. SAP believes the term “sorting the
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pricing information” is indefinite

This phrase appears in only claim 17 of the '350 patent.

SAP contends that this term is indefinite as the phrase
has no antecedent basis. The applicable portion of the
claim reads as follows:

storing [1] pricing information in a data source,
wherein the pricing information is associated, with ...;

retrieving applicable [2] pricing information corres-
ponding to the product, the purchasing organization,
each product group above the product group in each
branch of the hierarchy of product groups in which
the product is a member, and each organizational
group above the purchasing organization ...;

sorting the pricing information according to the pri-
cing types, the product, the purchasing organization,
the hierarchy of product groups, and the hierarchy of
25 organizational groups; .... (emphasis added)

SAP contends that “the” in the disputed phrase can ref-
erence either one of the above two, numbered alternat-
ives.

As argued by Versata, the phrase is not insolubly am-
biguous. Both the claim language and the specification
provided guidance in construing the phrase. Claim 17
requires “storing pricing information in a data source,”
and there are a number of references in the specification
that describe sorting pricing information, providing ad-

ditional evidence from which a construction may be dis-
cerned. The term “pricing information” is a term used
throughout the specification and is a disputed term in
this case. See, e.g., '350 Patent, col. 3, ll. 59-65; col. 19,
ll. 23-25; Figs. 15B-C.FN3

FN3. Furthermore, although not dispositive of
the issue, SAP initially proposed a construction
for this term. A party's proposed construction
of a disputed term in its P.R. 4-3 disclosures
supports the conclusion that a disputed term is
not indefinite. “There are additional reasons
why the Court rejects Artesyn's indefiniteness
argument. First, Artesyn initially proposed a
construction of ‘POL register’ indicating that
the meaning of this term can be discerned. See
Joint Claim Construction Statement.” Power-
One, Inc. v. Atesyn Techs., Inc., 2008 WL
4065871 (E.D.Tex.2008).

*11 For these reasons, the disputed phrase is not indef-
inite, and the court adopts Versata's construction.

8. “pricing information that is less restrictive for the
same pricing type”; “the pricing information that is
less restrictive”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP's Proposed Construction

“pricing information that is less re-
strictive for the same pricing type”

Pricing information that is less specific-
ally applicable to an organizational
group or a product group for a given
pricing type.

For a given pricing type, the pricing
information applicable to all of the
same products or purchasing organiz-
ations, plus one or more other
products or purchasing organizations

“the pricing information that is less
restrictive”

Pricing information that is less specific-
ally applicable to a product, a purchas-
ing organization, an organizational
group or a product group.

The pricing information applicable to
all of the same products or purchasing
organizations, plus one or more other
products or purchasing organizations
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These two disputed phrases are used in claims 1 and 17,
respectively, of the ' 350 patent. The issue with respect
to these terms is the correct interpretation of “less re-
strictive.” Versata would read “less restrictive” to mean
“less specifically applicable,” while SAP would read
“less restrictive” to mean “pricing information applic-
able to all of the same products or purchasing organiza-
tions, plus one or more other products or purchasing or-
ganizations.”

As shown in Figures 4A and 4B, and as discussed in the
specification, price adjustments may arise from a num-
ber of categories, both at a lower or higher level in the
hierarchy and in combination with one another. A plain
reading of the claims in light of the specification indic-
ates that the patent discloses eliminating “less restrict-
ive” pricing information, i.e., pricing information that is
less specific to the purchaser or product. SAP's pro-
posed construction is overly narrow; there is no implicit
requirement that a comparison be made as to numbers
of products or purchasing organizations to determine
the “less restrictive” pricing information. As suggested
by Versata, SAP's proposed construction does not ac-
count for time specific restrictions.

Accordingly, the court adopts Versata's construction.

C. Disputed Claim Terms and Phrases-The Order
Server Patent

1. Sequential Ordering of the '235 Patent Claims

Versata asserts a number of independent claims of the '
235 patent that recite various steps to be performed. The
parties dispute, however, whether the steps must be per-
formed in the recited order. The disputed step-claims
can be further subdivided into method claim 1 and
device and system claims 15, 23, and 26.

a. Method Claim 1

The pertinent portion of claim 1 reads as follows:

the method for utilizing the order request servicing
system comprising:

*12 receiving with the order request servicing system
an order request from a client system;

processing, by the order request servicing system, the
received order request into multiple processed order
requests;

selecting, by the order request servicing system, ful-
fillment partners for each of the processed order re-
quests;

for each of the processed order requests, transmitting
the processed order request to the ORMS of the selec-
ted fulfillment partner;

receiving from each of the ORMSs of the selected ful-
fillment partners ORMS data associated with the pro-
cessed order request transmitted to the ORMS of the
fulfillment partners; and

integrating the received ORMS data from the ORMSs
of the fulfillment partners. (emphasis added).

SAP cites two independent reasons for asserting that the
asserted claims of the '235 require sequential ordering:
(1) the output of each claim limitation becomes the in-
put of the next claim limitation, and (2) during prosecu-
tion, in response to an invalidity rejection, the applicant
changed the order in which the “processing” and
“selecting” steps took place, and relied on that se-
quence-changing amendment to secure allowance. See
E-Pass Tech., Inc. v. 3COM Corp., 473 F.3d 1213, 1222
(Fed.Cir.2007); Mantech Envtl. Corp. v. Hudson Envtl.
Servs., Inc., 152 F.3d 1368, 1376 (Fed.Cir.1998).

Versata argues, to the contrary, that because the claims
do not actually recite an order, nor do they implicitly re-
quire an order, the method claims do not need to be per-
formed in the order recited. See Altiris, Inc. v. Symantec
Corp., 318 F.3d 1363, 1369 (Fed.Cir.2008); Interactive
Gift Express, Inc. v. Compuserve Inc., 256 F.3d 1323,
1328 (Fed.Cir.2001).

As the Federal Circuit instructs in Altiris, the court will
first “look to the claim language to determine if, as a
matter of logic or grammar, they must be performed in
the order written.” Altiris, 318 F.3d at 1369 (citing In-
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teractive Gift Express, 256 F.3d at 1343). As indicated
by the above-highlighted language, both logic and
grammar suggest an order. As argued by SAP, the out-
put of the prior limitation becomes the input of the sub-
sequent limitation. The claims at issue here are similar
to the claims at issue in both E-Pass and Mantech. See
E-Pass Tech, 473 F.3d at 1222; Mantech Envtl. Corp.,
152 F.3d at 1376. Additionally, the claims here are dis-
tinguishable from those at issue in Interactive Gift, Alt-
iris, and Respironics; none of the claims at issue in
those cases reads like the claim at issue here. See Alt-
iris, 318 F.3d at 1369; Interactive Gift Express, 256
F.3d at 1328; Respironics, Inc. v. Invacare Corp., 303
Fed. Appx. 865, 869-70 (Fed.Cir.2008). Because the
court finds that logic and grammar impose an order, the
court need not consider the second step of the analysis.
See Altiris, 318 F.3d at 1369.FN4

FN4. The court notes that, while not disposit-
ive, the patentee's responses to an invalidity re-
jection during prosecution also strongly sup-
port the imposition of an order to the steps of
claims 1 and 23. See Ex. F to Defs.' Resp.
Claim Construction Brief at 2, 27.

For these reasons, the court construes claim 1 to require
the limitations to be performed in the order recited.

b. Device and System Claims 15, 23, and 26

*13 Claims 15, 23, and 26 each disclose devices and
systems that perform essentially similar steps as claim
1. Both the Federal Circuit and this court have, under
certain circumstances, imposed a sequential order of
method steps in the context of device and system
claims. See Oak Tech., Inc. v. ITC, 248 F.3d 1316, 1325
(Fed.Cir.2001); Visto Corp. v. Good Tech., Inc., 2008
WL 163576, *6 (E.D.Tex.2008). For this reason and the
reasons discussed above, the court construes claims 15,
23, and 26 to require the limitations to be performed in
the order recited.

2. “integrating the received ORMS data from the
ORMSs of the fulfillment partners”; “integrate the
received ORMS data from the ORMSs of the fulfill-
ment partners”FN5

FN5. ORMS stands for Order Request Manage-
ment Systems.

Disputed Claim Term or Phrase Versata's Proposed Construction SAP's Proposed Construction

“integrating the received ORMS data
from the ORMSs of the fulfillment
partners”; “integrate the received
ORMS data from the ORMSs of the
fulfillment partners”

storing in the same database, or other-
wise combining, received ORMS data to
provide a single source of information.

storing in the same database, or other-
wise combining, received ORMS
data.

The dispute over the construction of this phrase is
straightforward. Versata seeks to add language to SAP's
construction and define the term by addressing its use.

As argued by Versata, the patent, in multiple instances,
discusses the receipt of a single, integrated source of in-
formation. See '235 Patent, col. 7, ll. 16-21 (“integrates
... providing a single integrated source”); col. 10, ll.
8-11 (“integrated order status”); col. 17, ll. 47-52
(“integrated to provide an overall order status”). Fur-

thermore, Versata suggests that the specification ex-
pressly defines integration of the ORMS data as encom-
passing more than just the storing of information in a
centralized store, but also as providing a single source
of information for the order status.

The term centralized is used to describe the order re-
quest servicing system 110 not because of its physical
location, but because communications between client
systems 105 and order request management systems
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120 pass through the order request servicing system
110. The centralized nature of the communications
provides the client with a single integrated source of
order information, the order request servicing system
110. '235 Patent, col. 7. l. 66-col. 8, l. 6 (emphasis ad-
ded).

SAP argues, first, that Versata is improperly defining
the term by its use, rather than simply by what the term
means. Second, SAP asserts that a number of Versata's
examples do not support the premise for which they are
cited.

SAP's arguments are unpersuasive. The claims, when
read in the context of the specification, support such a
construction. The inclusion of “to provide a single
source of information” adequately describes the scope
of the claim limitation in the context of the patent as a
whole.

*14 For these reasons, the court defines the above terms
as “storing in the same database, or otherwise com-
bining, received ORMS data to provide a single
source of information.”

3. “transmitting the processed order request to the
ORMS of the selected fulfillment partner”;
“transmit the processed order request to the ORMS
of the selected fulfillment partner”; “receiving from
each of the ORMSs of the selected fulfillment part-
ners ORMS data associated with the processed order
request transmitted to the ORMS of the fulfillment
partners”; “receive from each of the ORMSs of the
selected fulfillment partners ORMS data associated
with the processed order request transmitted to the
ORMS of the fulfillment partners”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP's Proposed Construction

“transmitting the processed order re-
quest to the ORMS of the selected ful-
fillment partner”; “transmit the pro-
cessed order request to the ORMS of
the selected fulfillment partner”

The order request servicing system elec-
tronically transmits the processed order
request to the ORMS of the selected ful-
fillment partner.

These terms should be given their
plain meaning given the definitions
already addressed: “transmitting the
processed order request to the ORMS
of the selected fulfillment partner”
“transmit the processed order request
to the ORMS of the selected fulfill-
ment partner”

“receiving from each of the ORMSs of
the selected fulfillment partners
ORMS data associated with the pro-
cessed order request transmitted to
the ORMS of the fulfillment part-
ners”; “receive from each of the
ORMSs of the selected fulfillment
partners ORMS data associated with
the processed order request transmit-
ted to the ORMS of the fulfillment
partners”

The order request servicing system elec-
tronically receives from the ORMS of
the selected fulfillment partner data as-
sociated with the processed order re-
quest .

These terms should be given their
plain meaning given the definitions
already addressed: “receiving from
each of the ORMSs of the selected
fulfillment partners ORMS data asso-
ciated with the processed order re-
quest transmitted to the ORMS of the
fulfillment partners” “receive from
each of the ORMSs of the selected
fulfillment partners ORMS data asso-
ciated with the processed order re-
quest transmitted to the ORMS of the
fulfillment partners”

With respect to these phrases, the parties dispute (1)
whether the transmission and receiving of “processed
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order[s]” and “ORMS data” occurs “electronically,” as
suggested by Versata, and (2) whether “each of” should
be eliminated from the “receiving” phrase construction,
also as suggested by Versata.

Regarding “electronically,” Versata urges a limiting
construction, premised on an alleged continuous and
consistent use-indeed, it seeks to limit the terms to a
disclosed embodiment. See '235 Patent, Fig. 1; col. 12,
ll. 42-51; Fig. 5. SAP argues, however, that this is im-
permissible, not only because Versata's proposed con-
struction limits the claim to a disclosed embodiment,
but also because “electronic” appears in other claim lan-
guage. See '235 Patent, col. 22, ll. 52-54 (first limitation
of claim 26). Despise SAP's position, the court agrees
with Versata. The consistent use of “electronically”
throughout the patent suggests that the patentee inten-
ded to claim only “electronic” means of transmitting.

*15 Turning to the remaining dispute, SAP's position is
persuasive. The claim language specifically requires
that the data be received from “each of” the ORMS.
Versata's construction would also re-write the
“integrating” step by deleting the claim's requirement
that data received from “each of” the ORMSs be integ-
rated. SAP's construction is also supported by the pro-
secution history; the patentee added the phrase “each
of” to the claims, arguing that this added phrase distin-
guished its invention from prior art on the ground that it
did not receive or integrate ORMS data from “each of”
the referenced ORMSs. See '235 File History, Novem-
ber 25, 2002 Resp. to Non-Final Office Action at 9, 11.

Accordingly, the court construes the above phrases as
follows.

The court defines “transmitting the processed order re-
quest to the ORMS of the selected fulfillment partner”
and “transmit the processed order request to the ORMS
of the selected fulfillment partner” as follows:

“the order request servicing system electronically
transmits the processed order request to the ORMS
of the selected fulfillment partner.”

The court defines “receiving from each of the ORMSs
of the selected fulfillment partners ORMS data associ-
ated with the processed order request transmitted to the
ORMS of the fulfillment partners” and “receive from
each of the ORMSs of the selected fulfillment partners
ORMS data associated with the processed order request
transmitted to the ORMS of the fulfillment partners” as
follows:

“the order request servicing system electronically re-
ceives from each of the ORMS of the selected fulfill-
ment partner data associated with the processed or-
der request.”

4. “a request to view information related to orders
including ORMS catalog information”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP'ss Proposed Construction

a request to view information related
to orders including ORMS catalog in-
formation

An order-related request for information
including but not limited to ORMS cata-
log information.

An order-related request for informa-
tion that includes information derived
from or relating to an ORMS catalog,
or a request for information about or-
ders that include information derived
from or relating to an ORMS catalog.

Versata suggests an appropriate, clarifying construction
of the above phrase that is supported by both the spe-
cification and the plain reading of the claims. See '235

Patent, col. 5, ll. 23-24 (describing a request to “view
information relating to orders, such as catalog informa-
tion”); col. 5, ll. 24-25 (explaining that these requests
include an order request related to a catalog, “where the
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response is to present the catalog to the customer”).

Despite SAP's criticism of this definition, Versata's con-
struction provides a clear and concise interpretation of
the disputed phrase that is consistent with the scope of
the invention.

*16 The court adopts Versata's construction.

5. “business relationships of the client”

Disputed Claim Term or Phrase Versata's Proposed Construction SAP's Proposed Construction

business relationships of the client Client information, used to identify ful-
fillment partner(s).

Business relationships that may affect
the fulfillment of the client's order re-
quest, including business relation-
ships between the client and the order
servicing organization, between the
client and the fulfillment partner, or
between the order servicing organiza-
tion and the fulfillment partner.

This phrase is used in claim 4 of the '235 patent. The
pertinent language of claim 4 reads as follows:

using electronically stored routing rules to select a
fulfillment partner from business relationships of the
client to provide each item ordered.

SAP's suggested construction attempts to capture the
portion of the specification which describes various re-
lationships which a client, an order servicing organiza-
tion, and a fulfillment partner may have. See '235 Pat-
ent, col. 6, ll. 12-30. SAP's construction, however, al-
lows for a relationship between an order servicing or-
ganization and a fulfillment partner, a relationship not
contemplated by the cited examples. In fact, each of the
additional examples cited by Versata includes relation-
ships between, at a minimum, the client and either the
order servicing organization or the fulfillment partner.
See, e.g., '235 Patent, col. 3, ll. 10-18; col. 7, ll. 6-14;
col. 8, ll. 13-21; col. 10; ll. 34-40; col. 10, ll. 41-47; col.
11, ll. 1-9; and col. 12; ll. 1-15. Absent any example of
a relationship that excludes a client, the court is unwill-
ing to expand the scope of this term to include such an
example in its construction.

Accordingly, the court construes “business relationships
of the client” as “business relationships that may af-

fect the fulfillment of the client's order request, in-
cluding business relationships between the client and
the order servicing organization, or between the cli-
ent and the fulfillment partner.”

D. Application of 35 U.S.C. § 112(6)

SAP contends that a number of terms in the asserted
claims of the '350, '400 and '235 patents containing
“computer readable program code” or similar language
are governed by 35 U.S.C. § 112(6) and should there-
fore be construed as means-plus-function terms. SAP's
basis for its contention here is similar to its argument
concerning comparable claim terms previously con-
strued. As in the previous claim construction opinion,
none of the elements SAP identifies contains the term
“means” and therefore are presumptively not subject to
means-plus-function construction under § 112(6). See
CCS Fitness, Inc. v. Brunswick Corp., 288 F.3d 1359,
1369 (Fed.Cir.2002); Watts v. XL Sys., Inc., 232 F.3d
877, 880-81 (Fed.Cir.2000). This presumption against
means-plus-function treatment is not readily overcome.
See Lighting World, Inc. v. Birchwood Lighting, Inc.,
382 F.3d 1354, 1358 (Fed.Cir.2004). As in the previous
instance, SAP has not overcome the presumption in this
case. Therefore, the court declines to construe these
terms as means-plus-function limitations.
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IV. Conclusion

*17 The court adopts the constructions set forth in this
opinion for the disputed terms of the patents. The
parties are ordered that they may not refer, directly or
indirectly, to each other's claim construction positions
in the presence of the jury. Likewise, the parties are
ordered to refrain from mentioning any portion of this
opinion, other than the actual definitions adopted by the
court, in the presence of the jury. Any reference to
claim construction proceedings is limited to informing
the jury of the definitions adopted by the court.

E.D.Tex.,2009.
Versata Software, Inc. v. SAP America, Inc.
Not Reported in F.Supp.2d, 2009 WL 1408520
(E.D.Tex.), 2009 Markman 1408520
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