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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case No.: 09-CV-02708-LK
JEFFREY SCHULKEN, et al.,

)
)
- )
Plaintiffs, )
V. ) ORDER GRANTING IN PART AND
) DENYING IN PART MOTION TO
WASHINGTON MUTUAL BANK, )
)
)
)
)

HENDERSON, NV, et al.,

CERTIFY CLASS ACTION

Defendants.

Jeffrey Schulken and Jenifer Schulken (collegdtiy“Plaintiffs”) bring this putative class
action against Washington Mutual Bank (“WaMaifd JPMorgan Chase (“Chase”) (collectively,
“Defendants”), alleging violations of the Thuin Lending Act (“TILA”), 15 U.S.C. 8§88 1601, et
seq., and its implementing statuRegulation Z, 12 C.F.R. 226.1, egjseviolations of California’s
Unfair Competition Law (“UCL"), Cal. Bus& Prof. Code 88 17200, et seq.; and breach of
contract. Plaintiffs allege that Defendantproperly suspended and reaal credit limits on home
equity lines of credit (“HELOCSs”). Before theoGrt is Plaintiffs’ motion to certify a class action.
After reviewing the papers, the reat authorities, and hearingabargument from the parties,
Plaintiffs’ motion is GRANTED in part and DENIED in part.

l. BACKGROUND

A. Factual Allegations
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Although Plaintiffs’ factual allgations have largely beersdussed in the Court’s prior
rulings in this case, a brief summanfythe allegations is provided beldwin October 2005,
Plaintiffs obtained a HELOC in the amount&#50,000 with WaMu. 5AC { 16. The Schulkens’
WaMu HELOC application indicated that thehfitkens’ combined monthly income was $11,200
$6,000 per month from Mr. Schulken’s salaryaaselectrician and $5,200 per month from Ms.
Schulken’s salary as the self-employed ownex déy care business. Woodrow Decl. Ex. V. Th¢
HELOC was secured by a mortgage on the Schulken’s Cupertino pro@eitado Decl. Ex. A-5.

The Schulken’s HELOC agreement requireat tihhe Schulkens provide WaMu “with a
current financial statement, ameredit application or both, any time upon our request.” 5AC
Ex. D at 1 17. If the Schulkens failed to pravidlocuments and information to [WaMu] (such as
updated financial information),” ey would be in material deftiwf the HELOC agreement, and
Defendants could suspend additional advancesdurce their credit limit5AC Ex. D at 714.

The Schulkens maintain that they used tiiéaMu HELOC to pay for personal, family and
household expenses, including income and real dsbets, child support payments, home repairs
and expenses relating to their childrenuithg a Girls Scout campg trip and art camp

enroliment fees. 5AC Y 15ee alsdNVoodrow Decl. Ex. R (Intergatory Response 3). Chase

maintains that the Schulkens used their HELO@atp for business expenses associated with Ms,

Schulkens’ day care busineskeff Schulken Dep. at 130 (“J&Sthulken Dep.”), Woodrow Decl.
Ex. P.

Chase acquired WaMu in September 2008. Bye®iof this sale, Chase also acquired
WaMu’s HELOC portfolio, including Plairffis’ HELOC. 5AC § 6. The WaMu HELOCs,
including the Schulkens’ HELOGQvere subject to Chase’s Charigd=inancial Condition 4506-T
Block Program (“the 4506-T Program”). The Pragroperates in the following manner: Chase
sends out “Income Verification ters” to HELOC customers geesting that HELOC customers
complete and return a copy of IRS Form 450@&dether with recent paystubs within 14 days.

Pursh Dep. at 17 (“Pursh Dep.”), Woodrow Decl. Ex.For an individual that responds to the

! Plaintiffs’ Fifth Amended Complaint (“5AC’Js the operative pleaalj in this action.SeeECF
No. 170. Defendants filed an Anemon October 28, 2011. ECF No. 172.
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Income Verification Letter, but fails to sultreither a signed 4506-T form or paystubs
(“Incomplete Responders”), Chase suspends th@wer's HELOC and sendsletter indicating
that Incomplete Responder’'s HELOC has beapsnded because Chase cannot verify that the
borrower’s income is sufficient teatisfy her debt obligationSee, e.gFAC Ex. B; Pursh Dep. at
24-25. For an individual who does not responallab the Income Vefication Letter (“Non
Responders”), Chase suspends the borrower’'s HE&RM sends a letter indicating that the Non
Responder's HELOC has been suspended becaufalbes to respond is default of the HELOC
agreement. M. Gill Decl. 1 3, Ex. A. Pursh Dep. at 17-18. Despite the different letters, the
HELOCSs of the Non Responders and the IncotedResponders were suspended because they
failed to provide a complete response to tleine Verification Letter Resh Dep. at 72-73,
Woodrow Decl. Ex. B.

For a borrower that provides Chase with taquested 4506-T form and paystubs, Chase
reviews the information to determine the borroweebt-to-income (“DTI”) ratio. Pursh Dep. at
18-19. Borrowers at or above a certain DTioréimit are suspended, while borrowers below a
lower DTI ratio are not suspended. Those custarthat fall between the low and the high DTI
ranges are individually reviewdxy underwriters with discretion tetermine whdter or not the
HELOC should be suspended. Pursh Def8at9; George Dep. at 117 (“George Dep.”),

Woodrow Decl. Ex. K. For those customers vatburrent DTI within the discretionary range of

review, Chase compares the DTI ratio at origination to the current DTI ratio based on the updatec

4506-T form and paystubs to determine whetheresusipn is appropriate. Pursh Dep. at 18-19;
Woodrow Decl. Ex. J at 9.

On March 17, 2009, Plaintiffs received acdme Verification Letter dated March 13, 200¢
from Chase requesting that they “complete amakne via fax or mail within 14 days, a paystub
along with a signed 4506-T Form.” 5AC Ex. Ahat same day, the Schulkens signed the IRS
Form 4506-T and faxed it back to Chase as instdjehdicating that they were self-employed.
Jeff Schulken Dep. 135-139. On March 19, 2008in#@ffs checked their HELOC account via
Defendants’ website and found that the accoudtehaero available balance. Jeff Schulken Dep.

142; 144; 150. On March 21, 2009, Plaintiffs rgedia letter dated March 18, 2009 stating that
3
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their HELOC was being suspended because Chastuwnalsle to verify” their financial condition.
5AC Ex. B (“March 18 letter”). Chase indicatdwht it was unable to verify the Schulkens’
financial condition because they failedpmvide the 4506-T form and paystubld. As a result of
this suspension, Plaintiffs incurred finanatabrges and other fees. Woodrow Decl. Exs. R
(interrogatory response 15), T.

The Schulkens contacted Chase’s custonmeicgedepartment and provided additional
financial documentation. Jeff Schulken Depl48. On March 31, 2009, the Schulkens receivec
letter from Chase, dated March 27, 2009, inicathat their HELOC would remain suspended
because they did not have sufficient income tsfyatheir debt obligations. 5AC Ex. C. Chase
had determined that the Schulkens had a DTI vatinin the discretionary review range. Chase
had further determined that the Schulkens hadresqpeed a material adverse change in financial
circumstances because the Schulkens’ March 286fled income of $5,780 per month was well
below the $11,200 stated incomepagination. Woodrow Decl. T1Ex. Y. Plaintiffs maintain
that the $11,200 stated income was “inaccurated’that they had never “provided such an
inflated income figure to WaMu, and that if tBehulkens’ file indicated such an income, then
WaMu had intentionally misreprased their income.” 5AC { 28.

B. Procedural History

Plaintiffs filed their initial complaint agnst Defendants on June 18, 2009. ECF No. 1.
Defendants have moved to dismiss Pléfsitclaims four times in this actionSeeECF Nos. 34,

45, 50, 134. On November 30, 2010, shortly after@uaisrt granted in part and denied in part
Defendants’ Third Motion to Dismiss, the Schulkelegided to refinance their Chase HELOC wit
Star One Federal Credit Union. Jeff Schulkemp.Cxt 194; Order, October 12, 2010, ECF No. 59
Plaintiffs moved to amend and fildcFaurth Amended Complaint on June 9, 208eeECF No.

90. At that time, the Proposed Fourth Amendeth@laint added significarfictual detail to the
allegations in the Third Amended Complaint Higt not seek to add additional plaintiffSee

Order Granting Leave to Amend at 2, July 20, 2011, ECF No. 129. At oral argument on the ir
motion for class certification, Plaintiffs’ counseticated that he had been contacted by two

potential additional named plaintiffs in 2088d 2010, but had not sought a stipulation from
4
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Defendants or sought leave of the Court t@adthe pleadings to add any additional named
Plaintiffs. The Fifth Amended Qaplaint is currently the operative pleading in this case. ECF N
170.

Plaintiffs’ Fifth Amended Complaint seeks damages for violations of TILA and Regulati
Z and breach of contract. Additionally, the Fikmended Complaint also seeks injunctive relief
for Plaintiffs’ breach of contra@nd UCL claims. Plaintiffs alleghat two separate Chase policie
constituted violations of TILAANd Regulation Z: (1) “Chase’samtice of suspending accounts of
borrowers who did not provide all informatiogguested in the Income Verification Letters
constituted . . . an impermissible basis for account suspension under TILA and Regulation Z”
(2) “Chase’s 4506-T Program violates TILAdRegulation Z because it calls for HELOC
suspensions without ever actuatlymputing whether itsorrowers have in fact experienced
adverse material changes to their financial circumstances.” 5AC 11 66, 74.

Plaintiffs also allege that several of &3e’s practices breach the Schulkens’ HELOC
contract and the contracts of those Chase custotinar had contracts similar to the one signed b
the Schulkens. Plaintiffs aie that Chase’s practice ofrdanding that borrowers submit an
executed Form 4506-T, paystubs, or both, aed Suspending accounts when customers do not
provide such information is a breach of thé@kens’ HELOC contract. 5AC 1 94. Similarly,
Plaintiffs allege that Chase “materially breaclieel class members’ contract terms by suspendin
the HELOC accounts . . . without first determinthgt a material adverse change in financial
circumstances had in fact occurred.” 5AC { 104.

Plaintiffs also claim that Gise’s suspension notices to the Incomplete Responders like {
Schulkens lack sufficient and necessary inforamain violation of TILA and Regulation Z. 5AC
19 83-84. Plaintiffs allege that Chase’s suspmnof HELOCSs violad the “unfair” and
“unlawful” prongs of the Califorra UCL. 5AC 11 112-115. Finalllaintiffs seek a declaratory
judgment that Chase’s policies violate TILA dRegulation Z, constitute breaches of the HELOG
contract and violate the UCL.

Plaintiffs seek to certify two akses (the “Inability to VerifZlass” and the “Stated Income

Class”) and three subclasses:
5
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1. Inability to Verify Class:

All HELOC borrowers nationwide who we parties to the Schulken HELOC
Contract and whose HELOCs Chase kxtthrough the 4506-T Program when the
customers did not provide either a cdetp IRS Form 4506-T, paystubs, or both,
upon Chase’s request.

2. Inability to Verify California Subclass:

All Inability to Verify Class members whose homes securing the HELOCs are
located in California.

3. Stated Income Class:

All heritage WaMu HELOC borrowers natiwide whose HELOCs were originated
based on stated incomes but who were blocked by Chase at any time through the
4506-T Program based upon a determinatiofbgse that the borrowers’ verified
current financial information showedaterial adverse change in financial
circumstances from their stated incomedfile when they opened their accounts.

4. Stated Income California Subclass:

All Stated Income Class members whbsenes securing the HELOCs are located
in California.

5. TILA Notice Subclass:

All Inability to Verify Class members ith the Schulken HELOC Contract to whom
Chase sent a notice of suspensionrggainat Chase’s reas for suspending the
HELOC was a purported inability to veritize borrower’s financial circumstances.

Plaintiffs have defined the “The SchulkilELOC Contract” as “the group of form
HELOC contracts that applied tioe Schulkens and other Inability to Verify Class members.”
5AC 1 39. These contracts (1) arise from heritage WaMu customers, and (2) “either state tha
borrower must provide, upon Chase’s requestutaent financial statement, new credit
application, or both’ or are why silent with respect to angght of the bank to request any
financial information.” Id.
. LEGAL STANDARDS

Class certification of Plaintiffs’ claims is govexh by Rule 23 of the Federal Rules of Civi
Procedure. Plaintiffs bear the burden of essablg that all four requiraeents of Rule 23(a) are
met, as well as one requirement of Rule 23@hser v. Accufix Research Inst., In253 F.3d
1180, 1186 (9th Cir. 2001). Whether or not to certifyass is within the discretion of the Court.
United Steel, Paper & Forestry, Rubber, MfgeEgy, Allied Indus. & Service Workers Int’l
Union, AFL-CIO CLC v. ConocoPhilips C&93 F.3d 802, 807 (9th Cir. 2010).

Under Rule 23(a), Plaintiffs must establish thl) the class is so numerous that joinder ¢

all members is impracticable; (2) there are quesidhsw or fact common to the class; (3) the
6
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claims or defenses of the repreisgive parties are typical of theagins or defenses of the class;
and (4) the representative partiadl fairly and adequately protectehinterests of the class.” Fed.
R. Civ. P. 23(a). These requirements areciipy referred to as thnumerosity, commonality,
typicality and adequacy requirements. “The Uniitates Supreme Court recgs district courts to
engage in a ‘rigorous analysisf each Rule 23(a) factor wheletermining whether plaintiffs
seeking class certification have intiee requirements of Rule 23Ellis v. Costco Wholesale Corp.
657 F.3d 970, 980 (9th Cir. 201L)t{ng Gen. Tel. Co. of the Sw. v. Fal¢cdb7 U.S. 147, 161
(1982)). Additionally, Plaintiffs must establishe of the three requirements of Rule 23(b).
Plaintiffs here seek to certifylasses for injunctive relief purant to Rule 23(b)(2) as well as
classes for claims seeking damages under TILAuR&ion Z, and breach abntract pursuant to
Rule 23(b)(3). 5AC 11 57-58. Because Plaintiiskscertification pursuamd both Rule 23(b)(2)
and 23(b)(3), the Court will first address Plaintiffsotion as it relates to injunctive relief, and the
address the motion to certify as it relates to Plaintiffs’ damages claims.

A. Injunctive and Declaratory Relief

As an initial matter, Defendants argue thatSichulkens may not se#dk certify a class for
injunctive or declaratory relief pursuant to Ra@®&b)(2). Essentially, Defendants argue that
because Plaintiffs refinanced their HELOC wattother bank, the Schulkens (1) no longer have
standing to bring claims for junctive and declaratory reliednd (2) are not adequate class
representatives. As discussedhe Court’s Order on Defendantdotion to Dismiss Plaintiffs’
Fourth Amended Complaint, there is some amibygas to whether issues like the one raised by
Defendants are properly understood asga@cy, mootness or standing issusseOrder, October
11, 2011, ECF No. 169. The Court agrees thah®fs claims for injunctive and declaratory
relief cannot proceed on a class wide basis.

Plaintiffs’ class certification mtn for injunctive and declaratory relief fails because the
Schulkens are not adequatesslaepresentatives for both a dgemclass and a class seeking

prospective relief. Rule 23(a)(4) permits class certification only if the “representative parties W

2 Analyzing this issue under the Rule 23 adequacy requirement appears to be an appropriat
analytical framework at thistage in the litigationSeeCharles Alan Wright, et al., Federal
Practice and Procedure 8 3533.9.1 at 524 (suggesanhétticle 11l standing analysis should be

7
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fairly and adequately protect the interests ofdlass.” Fed. R. Civ. P. 23(a)(4). The Schulkens
longer have a HELOC with Chase. Therefore Sbbulkens are unlikely to benefit from much of
the injunctive and declaratory relief soughtluding the removal of the HELOC suspension and
an order prohibiting Chase from includings$ members in the future 4506-T Progr&aeeSAC

19 98, 101, 122. As a result, they do not “shanatanest with class members whose primary go
is to obtain injunctive relief,5uch as those class members b@ate maintained their contractual
relationship with Chase and cently have suspended HELOGCHIlis, 657 F.3d at 986
(concluding that former employees are not adequate representatives of a class for injunctive
arising out of gender sicrimination claims);ee also Falcon457 U.S. 147, 149 (1982) (plaintiff
alleging that he was passed over for a promotion because of race was not an adequate
representative to “maintain a class action on bethdexican-American applicants” who were
not hired by the same employer).

Nor is the Court persuaded by Plaintiffs’ argunnéhat the Schulkens plan to return to
Chase as HELOC customers. The likelihood thatSchulkens will obtain another Chase HELO(
is highly speculative at be$tAs a general matter, the Schulkémdicated that they have no plans
and no desire to return to Clesas HELOC customers, and tlaveral conditions would have to
be met before they would even consideurning as Chase HELOC customeggeleff Schulken
Dep. at 197 (stating that in the future he wiblilypothetically” considereopening a HELOC, but
that he is “happy that [the Chase HELOCns} hanging over my head anymore”), Collado Decl.

Ex. A; Jenifer Schulken Dep. at 9&- (stating that “I don’t thinkhonestly, at this point we would

applied at the outset tiie suit and Rule 23 should control theteain class certi€ation cases in
which plaintiffs’ claims become mooted duringthendency of the litigation). Therefore, the
Court need not address the similar argumentstieaSchulkens lack stdimg to bring injunctive
relief, or that the claims fanjunctive relief are moot.
% The cases Plaintiffs rely upon to establish #mafintent to return” is sufficient to establish
adequacy of class represdimes are also unpersuasivieoe v. Hageg473 F. Supp. 2d 898, 996
(N.D. Cal. 2007) (denying motion to dismiss onatness grounds because plaintiffs intended to
enlist in the marines and thus wdikeely to be subject to allegembnstitutional violations in the
future); Deitz v. Comcast CorpC 06-06352-WHA, 2006 WL 3782902 (N.D. Cal. Dec. 21, 2006
(granting motion to dismiss injunctive relief ¢fas based on Article Il ahding because plaintiff
had not “demonstrated that there exists a defmiikelihood that he will once again become a
subscriber of defendants’ cable services.”)r ¢, these cases do nator in the context of a
class certification motion. Additiolg, the factual record in this case does not establish with an
degree of certainty that&htiffs have manifested a definitive intentresopen a Chase HELOC.

8
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apply with Chase” and that they currently haeplans to apply for a HELOC with Chase),
Collado Decl. Ex. B. As it stands, the likelihood ttre Schulkens will betfié from the injunctive
and declaratory relief sought is too theordtioaestablistthat they are adequate class
representatives.

“As long as the proposed class satisfies tly@irements of Rule 23he court may certify
the class conditioned upon the substitution of another named plain&tT Fed'n of Blind v.
Target Corp, 582 F. Supp. 2d 1185, 1201 (N.D. Cal. 2007). However, in this case the Court
declines to manage the class by permitting substitution of named plaintiffs. This suit was filec
June of 2009, and the Plaintiffs are curreoherating under the Fifth Amended Complaint.
Plaintiffs have had five chancésamend their pleadings. Moreover, Plaintiffs’ counsel has kno
since November 2010 that the Schulkens had meded their HELOC witlanother lender, but has
not moved to add additional named plaintiffadéed, the most recent motion to amend, filed in
June 9, 2011, while the first motion to certify asd was pending, did natek leave to include
additional named plaintiffs. HFCNo. 90. Finally, Plaintiffs’ aunsel has been aware of, since
2009 and 2010, additional class members potentiallingito act as named plaintiffs. Allowing
substitution of class represetias would be unduly prejudiciad Defendants and would unfairly
delay this litigation further.

Moreover, it isn’t clear thatllowing Plaintiffs to add ne named plaintiffs would remedy
all the issues that make class certification efchrrent injunctive and diaratory relief classes
inappropriate under Rule 23(b)(2Rule 23(b)(2) permits class amtis for declaratory or injunctive
relief if “the party opposing the class has actetetused to act on grounds that apply generally t
the class, so that final injuncéivelief or corresponding declaratoelief is appropriate respecting
the class as a whole.” Fed. R. Civ. P. 23(b)[)e Supreme Court hagmained that the key to
class actions for injunctive relief pursuant tddr23(b)(2) is the “indivisible nature of the
injunctive or declaratory remedy warrantedal-Mart Stores, Inc. v. Dukes31 S.Ct. 2541,
2557 (2011). “In other words, Rul3(b)(2) applies only when angjle injunctionor declaratory

judgment would provide relief to each member ofdlass. It does not dudrize class certification

9
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when each individual class mearbwould be entitled to differentinjunction or declaratory
judgment against the defendantd. (emphasis in original).

In this case, Plaintiffs seek injunctive eflrequiring Chase to remove class members’
HELOC suspensions, note in its files thta class members’ accounts were “improperly
suspended,” and reinstate clagsmbers’ HELOCs, as well as arder prohibiting Chase from
including class members in future 4506-T Progr&@uee5AC 1 98, 101, 122, Prayer for Relief.
There are at least two problems with the breaflthe requested injuncvand declaratory relief
sought by Plaintiffs. First, some of the injunctive relief sought is individualized in nature and
therefore class certificatin under Rule 23(b)(2) would be inappriate. For example, Plaintiffs
seek to have HELOC accounts reinstated foclas members. Although some class members

may, at least theoretically, be open to returning as Chase HELOC customers under the right {

and conditions, it isn’t clear thatl members of the class feel the same way. Class members lik

the Schulkens who have decided to refinance etitler banks may not wish to have their accoun
reinstated without individualized approval. Suicjunctive relief for aliclass members, without
notice and the right to opt-out,owld raise due process concerd. Dukes131 S.Ct. at 2558-59
(explaining that Rule (b)(2) classes are mangabecause they relate conduct which is
“remedied by a single classwide order,” whereake Ro)(3) classes are permissive, but afford
absent class members greatergedural safeguards such aswtatory notice and an opportunity
to opt out).

Second, the future injunctive and declarnat@lief sought is not appropriate for tblass as
a whole Plaintiffs seek an order enjoining Chdsom future susperais or reductions of

HELOCs. The classes Plaintiffs seek to ceitistude both class members that still maintain

HELOCs with Chase and class members who, like the Schulkens, no longer maintain HELOQ

with Chase. For those class members who no tdm@ee HELOCs with Chase, it is unclear why
these class members would need the requested relief because they are not currently in a pos
benefit from a change in Chase’s policies and practiCésDukes131 S.Ct. 2560 (former
employees of Wal-Mart have nstianding to seek injunctive declaratory relief against Wal-

Mart’'s employment practices and as a conseceiénjunctive and declaratory relief is not
10
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appropriate respecting the class ‘a whol®& (emphasis in original). For these reasons, the Cour

finds that the Schulkens may restek declaratory and injunctiveieé pursuant to Rule 23(b)(2).

B. Rule 23(a) Requirement3

Although the Plaintiffs may not seek injun@iand declaratory religthe classes seeking
damages claims may yet be certifldsuant to Federal Rule of @ifProcedure 23(b)(3). Each of
the requirements for certification underl®@3(a) and 23(b)(3) is discussed below.

1. Commonality

Rule 23(a)(2) requires thatette be “questions of law éact common to the class,”
although “[a]ll questions of fact and laveed not be common to satisfy the rukdanion v.
Chrysler Corp, 150 F.3d 1011, 1019 (9th Cir. 1998). To satisfy Rule 23(a)’s commonality
requirement, a class claim “mu#pend upon a common contention of such a nature that it is
capable of classwide resolution-wh means that determination of its truth or falsity will resolve
an issue that is central to the validifyeach one of the claims in one strokeukes 131 S.Ct. at
2551. As the Supreme Court explaine®urkes the key consideration assessing commonality
is “not the raising of common gsons—even in droves—but, rathére capacity of a classwide
proceeding to generate common answers agtive the resolutionf the litigation.” Id. (internal
citations and quotation omitted). Riaffs have moved to certify tovseparate classes: the Stated
Income class and the Inability to Verify cladgsach class will beonsidered in turn.

a. Stated Income Class

The Stated Income class challenges Clsgselicy of comparing a borrower’s stated
income at origination with the borrower’s veeii income at the time the account was processed
through the 4506-T program. Plaintiffs arghat the 4506-T Program expressly avoided
requesting any verified information from the yeaworigination and Chase knew or should have

known that WaMu'’s stated income values weltsdiy inflated. Plaintiffs argue that because

4 Accordingly, the Court denies certificationtbé California subclasses as Plaintiffs appear to
seek only injunctive relief for their UCL claim&ee5AC, Prayer for Relief; July 21, 2011
Transcript at 3:8-10 (“And then the UCL clairfies the California Subclasses will remain under
23(b)(2) as well.”).
®> Defendant has conceded that the propotasses meet the numerosity requirem&ge
Woodrow Decl. Exs. Z-1, Z-2, Z-3.
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Chase’s uniform policy of comparing stated incameerified income created a likelihood of
falsely inflated values as to all class memb#rs,commonality requirement is met. Plaintiffs

present the common issues as:

e Whether comparing verified current incomehe unverified stated income on file with
WaMu at account origination would reveal atuat change in financial circumstances sug
that, as a result of the change, Chase hadsonable belief th#te borrower would be
unable to meet the paymentrtes of the HELOC agreement.

e Whether it violates TILA and Regulation @nd breaches Chase’s HELOC contracts, to
knowingly compare verified current incometke unverified stated income on file with

WaMu at account originatn to determine whether &BHOC customer has in fact
experienced a material adverse change in financial circumstances.

PI's Revised Mot. for Class Cert. (“Mot. for&3s Cert.”) at 15. Chasan the other hand, argues
that commonality is not met because determimvhgther all class members did or did not suffer
material decline in their financial circumstas will require reviewing the personal financial
information of each absent class member.

Despite the fact that Chase applied a unifpoticy of processingustomers pursuant to
the 4506-T Program, the Court does not find thatghestions raised bydhtiffs create the
“capacity of a classwide proceedittggenerate common answers tptirive the resolution of the
litigation.” Dukes 131 S.Ct. at 2551. The Court agregth Defendants that Chase’s policies
would not necessarily always result in an utifiesl suspension, and that the class claims will
require an individual analysis of the fingacircumstances of each class member.

Plaintiffs rely heavily ortheir expert, Richard Geor§ep argue that Chase’s reliance on
customers’ stated incomes aigamation increased the risk ahjustified suspensions. Mot. for
Class Cert at 15. Mr. Georgeptained that the “flawed” antlinfair” aspect of the 4506-T

Program was:

“[Chase’s reliance on] a comparison of verifedrent financial information as against
unverified stated income, which they knew mvieelmingly was potentlly inflated and, as
such, using inflated numbers compared agaotay’s numbers is going to increase the
probability of there being a negative diffecerthat would potentially prompt a suspension
of a line unfairly, imccurately.”

® Because the Court declingscertify the Stated Incomeasis, the Court need not reach
Defendants’ Daubert chatlige to Richard George.
12
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George Dep. at 139 (“George Dep.”), Woodrow!l D&x. K. However, even if the Court accepts
Mr. George’s opinion that Gise’s program increased th&k of unjustified suspensions, such an
opinion does not establish whether any giveis€imembers’ HELOC was improperly suspended
by Chase giving rise to liability.

The Stated Income class members’ breaatootract claimsrad TILA claims are
substantially similar because the HELOC agredmeontain terms that track Regulation Zee
5AC 1 101. TILA and Regulation Z prohibit lendé&msm changing material terms of a mortgage
or HELOC, except under certain airastances. One of these exceptions is when the creditor “}
reason to believe that the consumer will be unable to comply with the repayment requirement
the account due to a material change in thewuss's financial circumstances.” 15 U.S.C. §
1647(c)(2)(C). Similarly, Regulation Z provides that creditors may only reduce HELOC credit
they have a “reasonable belief” that the consuwill be unable to repay the debt due to a
“material change in financial circumstances.” QE.R. 8§ 226.5b(f)(3)(vi).In the official staff

interpretation of Regulation Z, a “neatal change” is defined as follows:

Two conditions must be met for § 226.5b(f)(3)(8) to apply. First, there must be a
‘material change’ in the consumer’s finana@aktumstances, such as a significant decreas
in the consumer’s income. Second, as alresthis change, thereditor must have a

1as

s of

f

e

reasonable belief that the consumer will be unable to fulfill the payment obligations of the

plan. A creditor may, but does not have to, mtyspecific evidence (such as the failure tqg
pay other debts) in concludingatithe second part of the tésts been met. A creditor may
prohibit further advances or reduce the crediitlunder this section & consumer files for
or is placed in bankruptcy.

12 C.F.R. § 226 Supp. I, T5b(f)(3)(vi), Note 7.

In order to lawfully reduce a HELOC, Regulatid requires both that a material change in

income has occurred and that teeder has a reasonable belief based on that material change that

the consumer will be unable to fulfill their deddtligations. Thus, in order to succeed on their

TILA claim, Plaintiffs will have to establish thatther (1) there was no material change in incomg

for all class members, or (2) that Chase didhavie a “reasonable belieffjat the consumer [was]
unable to fulfill the payment obligations of the plaas’a result of the material change in income

as to all class memberdd.

13
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Similarly, Plaintiffs’ breach of contract claim for the Stated Income class alleges that the

HELOC agreements at issue allow Defendantsdaae or suspend additional extensions of credL

during times when the Defendants “(b) reasonably believe that you will be unable to fulfill you
payment obligations under thigreement due to a material\@rse change in your financial
circumstances.” 5AC 1 101-105; Ex. D. Thusjmiffs’ breach of comtict claims will mirror
Plaintiffs’ TILA claims.

Plaintiffs’ claims pursuant to the Stated In@®class do not risend fall based on common
factual or legal issues. Evassuming that the stated incoateorigination was likely to be
inflated for many class memisgiit cannot be said thall class members’ stated incomes were
necessarily inflated. Whether each class membfared a material adverse change in income wj
require an inquiry into the specific circumstanoéeach individual, including an analysis as to
whether their initial incomes were inflateahd whether their incomes have changed.

Moreover, Chase’s policy of comparing a borroweerified income tder stated income
at origination does notacessarily mean that Chase’s belief #raindividual consumer would be
unable to fulfill the payment obligations of theplwas unreasonable. As explained above, thog

customers whose DTI ratios fell within a certeange were subjected to underwriter review. In

those situations, Chase’s underwriters “made a deatation . . . whether there had been a materijal

adverse change in the financiahdition of that borrower from th@me the loan was originated to
the time under review.” Gege Dep. at 113-14, Collado Decl. Ex. Chase’s underwriters relied
on “the individual borrower information” which “had be obtained and fawtd into a decision to
suspend or not.” George Dep. at 117. AsGrorge admitted, “the underiter had to make a

call and they made it based on eitlthat single number or théyoked into additional information
that might give some corroboration or negate the negative impression of that higher DTI. Tha
truly an underwriting call at #t point.” George Dep. at 11Thase’s common policy thus treats
each class member uniquely because a reviemhether the underwriters’ decision to suspend
was reasonable will depend on a host of factdaging to the financiatircumstances of the
borrower, what information was consideredthy underwriters, and the weight that such

information was given. The mere fact that theestancome at originatiomay have been inflated
14
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is insufficient to establish that all underwritedecisions were objectivelunreasonable. Thus,
there is no single common factual or legal idskedy “to drive the resolution of the litigation”
with respect to the Stated Income claBsikes 131 S.Ct. at 2551. Accordily, Plaintiffs have not
met their burden of establishiag) Rule 23(a) requirements andalitiffs’ motion to certify the
Stated Income class is DENIED.

b. Inability to Verify Class

The Inability to Verify class challenges the aspect of Chase’s 4506-T Program under W
Chase suspends the HELOCs of customers whiesponse to the Income Verification Letters, fa|
to send Chase either a signed 4506-T form or phgstr who do not resporad all. Plaintiffs
allege that this aspect of Chase’s 4506-T program breaches the form agreements and likewis
violates TILA and Regulation Z.

Members of the Inability to Verify clasd aigned one of two types of HELOC contracts
with WaMu. SeeWoodrow Decl. Exs. X-1 and X-4. BoBiaintiffs and Defendants rely on the
interpretation of the HELOC contracts to support their claims or defenses. Plaintiffs argue thd
Chase breached the class members’ contractbitibg HELOCSs in response to class members
failure to provide IRS Forms, paystubs or borefendants argue thRtaintiffs materially
breached the agreement by failing to provii¢he income information requested. Thus,
interpretation of these form contracts is likelydtove the outcome of Plaintiffs’ claims in the
Inability to Verify class.See Lymburner v. U.S. Financial Funds, Ji263 F.R.D. 534, 540-41
(N.D. Cal. 2010) (“[T]he Court here is askeddous on the loan documisn not representations
made to each individual class member. Theretbere are common questiooslaw and fact.”).

Moreover, for the Inability to Verify classnlike the Stated Income class, class membersg
were subject to the same Chase policy théindit include a discretiary review into each
individual class members’ finarat status. Instead, class mensappear to have been treated
uniformly — based on their failure to providéfanancial documentation requested. Accordingly,
commonality is met for the Inability to Verify class.

2. Typicality
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The typicality inquiry under Rulg3(a)(3) requires that Plaiff establish “the claims or
defenses of the representative jearaire typical of the claims or defenses of the class.” Fed. R.
Civ. P. 23(a)(3). “The test of typicality is whethether members have the same or similar injury,
whether the action is based on conduct which isin@ue to the namedahtiffs, and whether
other class members have been injurg the same course of conducHanon v. Dataproducts
Corp, 976 F.2d 497, 508 (9th Cir. 1992). “Typicality nsféo the nature of the claim or defense
of the class representative, and toothe specific factilom which it arose or the relief sought.”

Id. (internal citation and quotation marks omitted). rbtaver, representative claims are typical if
they are “reasonably coextensive with thosalifent class members; they need not be
substantially identical.'Hanlon, 150 F.3d at 1020.

Defendants argue that Plaintiffs’ claims are different from those class members that di
submit any additional information or had thelEHDCs subsequently reinstated. Opp’n at 19.
These factual differences between the Plaingiffd other class membehgwever, do not establish
that the Schulkens’ claims are awygll Plaintiffs allege that treame triggering event — failure to
fully respond to the Income Verification letteréed to automatic HELOC suspensions. Plaintiffs
claim is based on the same triggering eventttiey, and the remaindef the class members,
faced. Plaintiffs’ claims are thefiore typical of the @ss regardless of whether the class membe
HELOCSs were later ultimately reinstatedvanether the class members later submitted any
additional information.

“Class certification is inappropriate, howevehere a putative class representative is
subject to unique defenses which thredatebecome the focusf the litigation.” Plascencia v.
Lending 1st Mortgage?59 F.R.D. 437, 443-444 (N.D. Cal. 2009).Hanon for example, the
Ninth Circuit found that the nardeplaintiff did not satisfy Rul23(a)’s typicalty requirement
because his “unique background dactual situation require[d] him to prepare to meet defenses
that [were] not typical of the @ienses which may be raised agsiother members of the proposed
class.” Hanon 976 F.2d at 508.

Defendants also argue that the Schulkens’ Ttla&ims are not typical because “resolution

of these claims will require determination of Céiadefense that the Schulkens used their HELQ
16
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primarily for business purposes.” Opp’n at 20.otder to bring a TILAclaim, a plaintiff must
establish that the HELOC was used “primafdy personal, family, or household purposeSée
15 U.S.C. 8 1603(1). Defendants argue that tteilBens used their HELOC in part to pay for
expenses relating to a daycare business theguuaof their home, and that therefore they are
subject to unique defenses with redpgedheir TILA clams. Opp’n at 20-21.

The Court finds Defendants arguments unavailing for two reasons. First, it appears ba
on the record before the Court that the Schulkesesl their HELOC primarily for personal, family,
or household purposes. Indeed 8chulkens’ HELOC was in ti&chulkens’ names and not the
name of the business and was secured by a mortgage on their personal reSide@otado
Decl. Ex. A-5;see alsdPursh Dep. at 180. Moreover, althodgl Schulkens conceded that they
used their HELOC to pay off credit card expensesne of which wereelated to their home
daycare business, such expenses were “mirgorapared to [their] personal expenseSeée, e.g.
Jeff Schulken Dep. at 130.

Second, this “unique defense” is faced by eveeymber of the proposed class, and is not,
in fact, unique to the Schulkens. “The needtow that the transaotis involved are consumer
transactions is inherent @very [TILA] class action.”Peoples v. Sebring Capital CorNo. 01-
5676, 2002 WL 406979, at *8 (N.D. Ill. Marct»12002) citing 12 C.F.R. pt. 226, supp. |, 8
226.3(a)-2. The Court agrees with Plaintiffs ttedibwing Defendants’ e of reasoning would
potentially create an endrun around.Alclass actions. In almost every case, a named plaintiff i
a TILA class action would be susceptible te tefense that the purpose of the HELOC was not
primarily for personal use. If that defense alereze sufficient to prdade class certification,
there would be no class actions an@ILA. “Such a result would b@consistent with the TILA’s
express provision for class actionssee id. In this case, it does ngpgear that a “unique defense”
threatens to become thecus of the litigation.Plascencia259 F.R.D. at 443-444,

Additionally, Defendants argue that the Schuokeclaims are not typical of all class
members because the form contract signed by thell&mns is materially different than the form
contracts of other members of the class. Bed@ts’ Opposition to Pl.’s Mot. for Class Cert

(“Opp’n”) at 19-20. Some contracts, like theh8lkens’ contract, state that the borrower must
17
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provide, upon Chase’s request, “aremt financial statement, nesvedit application, or both,”
while other class members signazhtracts that are whollylent as to what information
Defendants can demand. Thus, Defendants arguthth&chulkens’ breaasf contract claim is
not typical of the class. The Court agreesclass that contains multiple form contracts with
materially different language rais the possibility that there mbhg a breach of contract for some
class members but not otheBroussard v. Meineke Discount Muffler Shops,,1h65 F.3d 331,
340 (4th Cir. 1998). In such a case as this onentiffai claims cannot beypical of the class as a
whole. Id. Accordingly, Plaintiff cannobring claims against theslass members who signed
form contracts which are silent with respezthe information that Chase can deméarithis issue
is remedied, however, by a modification to the pregodass definition offed by the Plaintiffs.

Accordingly, the Court amends the definition*8thulken HELOC contratto include only those

members who signed contracts that (1) arise frontage WaMu customers, and (2) state that the

borrower must provide, upon the lender’s requasturrent financial sittement, new credit
application, or both.”
3. Adequacy

Rule 23(a)(4) permits class certification only if the “representative parties will fairly and
adequately protect the interestdloé class.” Fed. R. Civ. P. 23(a)(4This factor requires: “(1)
that the proposed representativaiitiffs do not have conflicts of ierest with the proposed class,
and (2) that Plaintiffs are represemtsy qualified and competent counseHanlon 150 F.3d at
1020. “Adequate representation depends on, arathey factors, an absence of antagonism
between representatives and absentees, aratiagbf interest beteen representatives and

absentees.Ellis, 657 F.3d at 985.

" Defendant argues that Plaffgicannot bring claims for the tices received by Non-Responders|
because the Schulkens were Incomplete Respstitgtrreceived different letters from Chase
indicating why their HELOC account was suspehd®pp’n at 19 n.14. This argument is cured,
however, by the fact that Plaintiffs’ TILA not subclass claim only challenges notices sent to
Incomplete Responders like the Schulkens, rmt-Responders. 5AC § 84 & Ex. B; Mot. to Cert
Class at 14.
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The Schulkens are adequate representatives who will protect the interests of the class
seeking monetary reliéf.There is no indication ithe record that there are any conflicts of intere
between the Schulkens and the psmgabclasses. Indeed the recaaflects that the Schulkens
have been committed to pursuing this litigatsince its inception. Woodrow Decl. 1 5-6.

Moreover, it appears that Plaintiffs ar@mesented by qualified ambmpetent counsel at
the firm of Edelson McGuire, LLE. Attorneys with Edelson McGuire have identified and
investigated the claims &tsue in this litigation.SeeFed. R. Civ. P. 23(g)(1)(A)(i). Moreover, the
Court has reviewed the declaration of Steven Woodrow and the accompanying firm resume g
finds that the firm has demonstrated experiendeamdling complex consumelass actions in the
applicable area of lawSeeFed. R. Civ. P. 23(g)(1)(A)(ii)-(ii)Woodrow Decl. 11 10-12; Ex. AB.
Finally, the Court is persuaded that Plaintifeunsel has the necessary resources to commit to
representing the clas§eefFed. R. Civ. P. 23(g)(1)(A)(iv). Erefore, the Court finds that both
class representatives and BRtdfs’ counsel are adequate.

C. Rule 23(b)(3) Requirements

In order to certify a class pursuant to Rule®@&) the court must find that “questions of
law or fact common to class members predoreimaer any questions affting only individual
members, and that a class actioauperior to other available theds for fairly and efficiently
adjudicating the controversy.” Fed. R. Civ. P. 2&p As explained below, Plaintiffs have met
their burden in establishing that common questions of law or fact predominate and that the cl
action is superior to other availe methods in (1) the Inability tderify Class and (2) the TILA
Notice Subclass.

1. Predominance

The predominance inquiry “testghether proposed classes aufficiently cohesive to
warrant adjudication bygepresentation.’Hanlon,150 F.3d at 1022 (quotimgmchem Prods., Inc.
v. Windsor 521 U.S. 591, 623 (1997)). The mere existeof common issues of fact or law is

8 Defendants argue that Plaintiffs are inadequatztes representativesdaeise they lack standing
to seek injunctive relief. The Court need not addrthis argument here given that it has already
determined that Plaintiffs may not seek injunctive relief.
° Defendants have not contested #uequacy of Plaintiffs’ counsel.
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insufficient, as such commonality is alreadguiged by Rule 23(a)(2). Predominance is met
where common questions, which can be resolvedlfenembers on a class-wide basis, are such
significant aspect of the case that they presentear justification fohandling the dispute on a
representative rather than an individual basisId.

a. Inability to Verify Class — Contract Claims

As explained above, interpretation of the faramtracts is likely to drive the outcome of
Plaintiffs’ claims in the Inability to Verify classSee Lymburner v. U.S. Financial Funds, 263
F.R.D. 534, 540-41 (N.D. Cal. 2010) (“[T]he Courtdés asked to focus on the loan documents,
not representations made to each individual ctemsiber. Therefore, there are common questiof
of law and fact.”). Plaintiffstheory of liability rests on a conuon interpretation of WaMu'’s form
contract. Specifically, Plaintiffargue that their form HELOGoatract only requires that the
borrowers provide, upon the lenderé&gjuest, “a current financialdément, new credit application,
or both.” Plaintiffs allege tt Chase may not suspend a HELfoCfailure to provide both the
IRS 4506 form and paystubs. Plaintiffs’ claim is contingent upon ainiri@rpretation common
to all.

Although individual damages issues may existHiaintiffs’ contract claim, the Court does
not agree that they will predominate over thenown question of liability. Damages issues may
require an individual determinationthwout destroying cles certification.See Blackie v. Barrack
524 F.2d 891, 905 (9th Cir. 1975) (“The amount of dgesas invariably an individual question
and does not defeat class actiatment.”). Moreover, Plaintiffs have offered several potential
solutions to addressing the damages calculaticinding severing the liability phase from a
damages phase or crafting a clagsce that requests additional infeation from class members.
The court therefore concludes tidaintiffs’ breach of contraalaim does not raise individual
issues likely to be the object of mosttbé court’s and the parties’ effortSee Menagerie Prods.
v. Citysearch2009 U.S. Dist. LEXIS 108768, at *36, 2009 WL 3770668 (C.D. Cal. Nov. 9, 20d
(quotingKleiner v. First Nat'l| Bank97 F.R.D. 683, 691 (N.D. Ga.1983)) (“[w]hen viewed in light
of Rule 23, claims arising from interpretations ddam contract appear faresent the classic case

for treatment as a class action, and breach ofacntases are routiryetertified as such”).
20
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b. Inability to Verify Class — TILA Claims
As explained above, TILA and Regulation Dbibit lenders from changing material terms
of a mortgage or HELOC, except wrctertain circumstances. Plaffditheory of liability is that
by way of the 4506-T Program, Chase suspended aiembers’ HELOCs based upon their failuf
to fully respond to Chase’s request for finahdacumentation. Plairffs argue that Chase’s
reason for suspending the HELOCs was notrmssible rationale for suspending borrowers’
HELOCSs pursuant to TILASee generall{5 U.S.C. § 1647. Thus, Plaintiffs’ TILA claim will

likewise turn on common factual issues redaie the 4506-T program implemented by Chase.

Defendants argue that Plaintiffs will need to prove reliance on Chase’s TILA violations|i

order to establish liability, and that proof atlividual reliance will allow individual issues to

predominate over common issues. Opp’n atl@#e Ferrell, a case cited by Defendants,

establishes that a Plaintiff musgtow detrimental reliance in order to recover actual damages for

violations of TILA’s disclosure requirements39 F.3d 1186 (9th Cir. 2008). However, Plaintiffs
theory of TILA liability is notbased on a material non-disclosaremisrepresentation at loan
origination but rather othe bank’s unilateral desion to suspend HELOCs anclass-wide basis.
Thus, the requirement of detrimental relianceapplicable here. Acedingly, the Court finds
that common issues predominate in the Inigltib Verify class members’ TILA claims.
c. Inability to Verify Class — TILA Notice Subclass

Pursuant to 12 C.F.R. 8§ 226.9(c)(3) lenders agaired to “mail or deliver written notice of
the action to each consumer who will be affect€de notice must be provided not later than thre
business days after the action iseta and shall contain specific reas for the action.” Chase sent
class members form notices thagittHELOCs were being suspendesieGill Decl. 1 1-3; Pursh
Dep. at 24. Thus, an evaluation of whetheasghviolated TILA notice requirements can be
evaluated based on class wide proof. Moredwerause Plaintiffs seek statutory damages,
individual damage issues will not predominafecordingly, predominance is satisfied with
respect to Plaintiffs’ TILA notice claim.

2. Superiority
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Rule 23(b)(3) tests whether “a staaction is superior to othavailable methods for the fair
and efficient adjudication of the controversy.”dFR. Civ. P. 23(b)(3). Under Rule 23(b)(3) the
court must evaluate whether a class action is arisupeethod of adjudicating plaintiffs claims by
evaluating four factors: (1) theterest of each class member in individually controlling the
prosecution or defense of separ@atéons; (2) the extent and natufeany litigatbn concerning the
controversy already commenced byagainst the class; (3) thesiiability of concentrating the
litigation of the claims in the particular forumnd (4) the difficulties likely to be encountered in
the management of a class acti@mser v. Accufix Research Inst., In253 F.3d 1180, 1190-92
(9th Cir. 2001).

In this case, the Court findsatha class action is the pratd method for bringing claims.
Individual recovery is likely to bemall, while the size of the class is likely to be large. These fg
suggest that class treatment would be apprigpbiacause individual claimants are unlikely to
proceed against Chase individually and on their belmalf. Moreover, classctions are explicitly
permitted under TILA, suggesting that the cladsiale is the preferrethethod for bringing those
claims. 15 U.S.C. 1640 (a)(1)(2)(B).

The Court foresees no difficulties in mamagthis class action. However, should it
become apparent through the remainder of tlgation that individual issues predominate over
class-wide issues or that classatment otherwise fails to mebe requirements of Rule 23, the
Court will consider decertifying the class.

D. Proposed Class Notice and List

Given that the Court has conded that class ceritation pursuant to Rule 23(b)(3) is
appropriate for some déflaintiffs’ claims, the parties are oreéel to meet and confer regarding a
proposed notice that complies wikderal Rules of Civil Procedure 23(c)(2)(B) and file a joint
stipulated class notice within 21 dagfsthe date of this Ordeif the parties cannot agree, then
each side may file a proposed notice and a lugefp three pages, in support of their proposed
notice. To the extent thatdi have not yet done so, Defentlaare also ORDERED to produce
the class list to Plaintiffs’ counsel with##l days of the date of this order.

1. CONCLUSION
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Pursuant to Federal Rule of Civil Procee 23(c)(1)(B), CERTIFIES the following class

and subclass, defined as follows:

1. Inability to Verify Class:

All HELOC borrowers nationwide who we parties to the Schulken HELOC
Contract and whose HELOCs Chase kxtthrough the 4506-T Program when the
customers did not provide either a cdetp IRS Form 4506-T, paystubs, or both,
upon Chase’s request.

2. TILA Notice Subclass:

All Inability to Verify Class members ith the Schulken HELOC Contract to whom
Chase sent a notice of suspensionrggainat Chase’s reas for suspending the
HELOC was a purported inability to veritize borrower’s financial circumstances.

The Court further defines the “Schulken HEC@ontract” to include only those HELOC
contracts that (1) arise fromitage WaMu customers, and (2) state that the borrower must
provide, upon the lender’s request, “a currentrfoial statement, new crigépplication, or both.”
The Court further certifies the above class aritkiss as to TILA anBegulation Z claims for
damages as well as the breach of contract claims for damages.

The named Plaintiffs Jeffrey and Jenifer Schaoliéll serve as the class representatives.
The Court has considered the factors for appoinéad counsel pursuant k@deral Rule of Civil
Procedure 23(g) and believes that the law fifrfEdelson McGuire calitigate this case
competently. The Court therefodPOINTS the law firm of Edetex McGuire as lead counsel.

A further case management conference isosdtebruary 15, 2012 to discuss the status o
the case and mediation, the case scheduteany issues regardj the class notice.

IT IS SO ORDERED.
Dated:Januarys, 2012

LUCY H. H
United StHtes District Judge
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