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Friday, June 27, 2008 | 9:00 a.m.

PROCEEDINGS

THE CLERK: Calling civil case No. 07-3625,
Michael and Tracy Toschi versus the County of San Mateo.

Counsel, please state your appearances for the
record.

MR. GEARINGER: Good morning, Your Honor.

Brian Derringer and my colleague, Steven LaRoe,
for plaintiffs, Michael and Tracy Toschi.

THE COURT: Thank you.

MS. WOODWARD: Good morning.

Carol Woodward, county counsel on behalf of the
defendant, the county defendants.

THE COURT: Thank you.

MR. SWOPE: Good morning.

Raymond Swope, deputy county counsel on behalf of
defendants.

MS. CUMMINS: Lisa Cummins appearing on behalf of
defendants, Don and Rhonda Dallimonti. .

THE COURT: I gather most of you got the message
that we were going to start a half hour late. Some of you
coming from farther away may not have gotten the message, so
sorry for that.

I have the motion to file an ameﬁded compléint; I

thought it was best to have you come in rather than just make
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MR. GEARINGER: What I said, Your Honor, was that
formalized what we believed, informally, ali along, our clients
talked with their neighbof, and we confirmed it under oath.

THE COURT: Of course, you could have pled it
earlier, 1f your client is saying it. I mean, your client
hasn't been hesitant to make allegations that are disputed by
other people. So, if Ms. Whipps had denied that she told them
that, they woula still have information and belief, which was
the basis of much of this.

MR. SWOPE: But, there is a lot of discretion and
pragmatics that goes into the waterflow management, and that is
vested in Public Works.

THE COURT: Well, you may --

MR. SWOPE: And, I believe --

THE COURT: Okay, but that's a defense to this,
okay.

MR. SWOPE: Yes.

THE COURT: So, they may be prepared to'say that
these people are not similarly situated. For example, if
Ms. Whipps moved the water off her property, it wasn't going
into anybody else's property to cause damage, unlike the claim,
here, that the water is going into someone's property and
causing damage. All right, so that's the ground.

I could see some amount of discovery being required

for that claim because the claim doesn't seem to be supported,
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necessarily, by your complaint, or you can't point to where you

- said all that earlier. So, that's kind of a new idea.

Equal protection is very different than you did me
wrong in my one instance. It brings in ali kinds of other
concepts and how other people have been treated far beyond just
Ms. Whipps and this person. hAnd so, that could change things
markedly, if you reaily_want to plead that as one of your many
claims.

You know? you don't need to go to a form book and
find every possible cause of action that might be available,
but, 1f you are afraid you might have left a stone unturned
here, let alone the trees -- ok%y.

So -- but keeping in mind you have two different
goals. One appears to be to cover every possible theory of
liability and involve every possible individual who may be
1iablé thereunder and getting a fast trial and speedy
resolution of the problem. These have to be reconciled in some
way because they are in conflict. Okay.

Now, we talked about all these things. It isn't
clear to me what particular additional discovery the defendant
-- defendants anticipated by these changes. One is they've
still got to get the tree workéd out, both your expert and
theirs; they may have to look fufther into equal protection and
not only Ms. Whipps, but other people. And also, I don't know

if their decision with respect to Ms. Whipps brings in all
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kinds of other disputed issues about property runoff and
whether anybody was, or was not, harmed by Ms. Whipps' actionsA
or what they had reason to believe.

And then, you have the extra people, okay, two out,
two in. The County will defend, if Mr. Marélich and Mr. Costa
come in, just like they defended the other two people.

MR. SWOPE: That's cqrrect, Your Honor.

THE COURT: Okay.

MR. SWOPE: But, coupled with that is the defense of
certain allegations. I have to ask the plaintiffs specifically
how, number one, they deprived the Toschis of pheir rights and

what Mr. Marelich and Mr. Costa actually did to conspire

against them. ©Now, we've already exhausted our seven hours of

discovery.

THE COURT: So, you'll have more.

MR. SWOPE: Thank you.

THE COURT: Yeah.

Now, if you cannot agree on how much more you should
have, or whether you should have more -- I can say that it
appears to me that you should have more. If somebody is not

only saYing the following: You changed this way, no I didn't,
fiﬁe, then he's already said that, okay. But, if you say you
conspired, these people are not simply being alleged to have
done something wrong negligently, they are accused of

intentionally being in cahoots with nasty neighbors, and that
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everybody is in it together, and it's a vast right—wing
conspiracy fueled by law enforcement connections.

| Okay, now, if that's the case, that involves other
kinds of discovery. Okay, now, and I don't see you dropping
anything. I see you adding, not dropping.

~So, now, we get to the question of let's say that
you might be able to add some of. these people in, primarily
because all of you agree to push back the discovery; if YOu had
kept a tight discovery time line,lthat might affect the Court's
view as to what you should be allowed to put in, when you
should have figured all this out, et cetera, et cetera.

When you agreed to push back the experts, for
examplef I think you were trying to save mone? until you could
get a chance to have your settlement conferehce'with Maéistrate
Judge Spero, that was the articulated reason. So I said, well,
okay, the parties have been spending a lot of money; maybe we
can save them some money. Okay, so I approved that. So, the
experts are way off. |

Your fact discovery is still pretty far off, too.

MS. WOODWARD: Two weeks.

THE COURT: No, I think -- is that all you have?

MS. WOODWARD: July 15th.

THE COURT: Oh, you only have two weeks?

MS. WOODWARD: And thé summary judgment deadline is

August 1st, that is four weeks.
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