FTA REQUIREMENTS FOR PROCUREMENT CONTRACTS

1. DEFINITIONS o - a .
Approved Pm)ect Budget means the most recent statement, approved '-

by the FTA, of the costs of the Project, the maximum amount of

_Federal assistance for which the City is currently eligible, the specific -
tasks (including specified contmgenmes) covered, and the estimated

cost of each task.

b.  Contractor means the individual or entity awarded a third party |
contract financed in whole or in part with Federal assistance originally

derived from FTA.

¢ Cooperative Agreement means the instrument by which FTA awards
Federal assistance to a specific Recipient to support a particular Pro;ect
or Program, and in w}uch FTA takes an active role or retains :
substannal control.

d. - Federal Transit Admmistration is the current designation for the
former.Urban Mass Transportation Administration. Any reference in -
any law, map, regulation, document, paper, or other record of the
United States to the Urban Mass Transportation Administration shall
be deemed a reference to the Federal Transit Administration.

" e. Federal Transit Administrator is the current designation for the former
Urban Mass Transportation Administrator. Any reference in any law,
map, regulation, document, paper, or other record of the United States
to the Urban Mass Transportation Administrator shall be deemed a
reference to the Federal Transit Administrator.

f.  FTA is the acronym for the Federal Transit Administration, one of the
operating administrations of the U.S. DOT. FTA replaces the acronym

UMTA.

FTA Directive includes any FTA circular, notice, order or guidance l
providing information about FTA's programs, application processing
procedures, and Project management guidelines. In addition to FTA
directives, certain U.S. DOT directives also apply to the Project. ]

h  Grant Agreement means the instrument by which FTA awards Federal

assistance to a specific Recipient to support a particular Project, and in
which FTA does not take an active role or retain substantial control, in

accordance with 31 U.S.C. § 6304. t

o
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Government means the United States of America and ahy executive
- department or agency thereof: :

- Project means the task or set of tasks listed in the Approved Project .

" Budget, and any modifications stated in the Conditions to the Grant
Agreement or Cooperative Agreement applicable to the Project. In the
case of the formula assistance program for urbanized areas, for elderly

~ and persons with disabilities, and non-urbanized areas, 49.USC. S§
5307, 5310, and 5311, respectively, the term "Project” encompasses both .
"Program” and “each Project within the Program,” as the context may
require, to effectuate the requirements of the Grant Agreement or

Cooperative Agreement.

k. Recipient means any entity that receives Federal assistance directly
from FTA to accomplish the Project. The term " Recipient” includes
each FTA "Grantee" as well as each FTA Recipient of a Cooperative
Agreement: For the purpose of this Agreement, Recipient is the City.

1 Secrétary means the U.S. DOT Secretary, inéluding his or her duly =~
authorized designee. V )

m. -Third Party Contract means a contract or purchase order awarded by the
~ "‘Recipient to a vendor or contractor; financed in whole or in part with
Federal assistance awarded by FTA. :

‘n. Third Party Subcontract means a subcontract at any tier entered into by
Contractor or third party subcontractor, financed in whole or in part “
with Federal assistance originally derived from FTA.

o. U.S. DOT is the acronym for the U.S. Department of Transportatioh,
including -its operating administrations.

2. FEDERAL CHANGES

Contractor shall at all times comply with all applicable FTA regulations,
policies, procedures and directives, including without limitation those listed directly
or by reference in the Agreement (Form FTA MA(3) dated October, 1996) between
Purchaser and FTA, as they may be amended or promulgated from time to time
during the term of this contract. Contractor’s failure to so comply shall constitute a

material breach of this contract.

3. AUDIT AND INSPECTION

A. The Contractor agrees to provide the City and County of San Francisco, the
FTA Administrator, the Comptroller General of the United States or any of their
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o any books, documents, papers. and records of the

authorized representatives access t
oses of

Contractor which are directly pertinent to this Agreement for the purp
“making audits, examinations, excerpts and transcriptions.

B, The Contractor agrees to permit any of the foregoing parties to reproduce
by any means whatsoever or to copy excerpts and transcriptions as reasonably

needed.

. C. The Contractor agrees to ‘maintain all books, records, accounts and reports
required under this Agreement for a period of not less than three years after the date
of termination or expiration of this Agreement, except in the event of litigation or |
settlement of claims arising from the performance of this Agreement, in which case
Contractor agrees to maintain same until the City, the FTA Administrator, the

" Comptroller General, or any of their duly authorized representatives, have disposed

‘of all such litigation, appeals, claims or exceptions related thereto.*'49 CFR

18.36(i)(11).

4 DEBARMENT AND SUSPENSION
The Contractor agrees as follows:

A The Contractor shall supply certifications on debarmentand
suspension and otherwise comply with the ‘réquiremients’of Executive
Orders Nos. 12549 and 12689, “Debarment and Suspension,” 31 U.S.C. §

6101; and U.S. DOT regulations on Debarment and Suspension at 49 -
CFR Part 29. ’ , B :

B. (Applicable to contracts in excess of $100,000) Contractor agrees to
refrain from awarding any third party subcontract of any amount (at
any tier) to a debarred or suspended subcontractor.

C. Before entering into any third party subcontract in excess of $100,000,
Contractor agrees to obtain a debarment and suspension certification
from each prospective third party subcontractor (at any tier). The
certificate shall contain information about the debarment and
suspension status and other specific information about the
subcontractor and its “principals,” as defined at 49 CFR § 29.105(p). An
example of the appropriate certification is contained in 49 CFR Part 29,

Appendix B.

D. Contractor shall provide City with a copy of each conditioned
debarment or suspension certification provided by a prospective third

party subcontractor (at any ter).
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5. NO FEDERAL GOVERNMENT OBLIGATIONS TO CONTRACTOR

A. The City and Contractor acknowiedge and agree that notw:th%tandmg
any concurrence by the Federal Government in or approval of the
solicitation or award of the underlying contract, absent the expreéss
written consent by the Federal Government, the Federal Government

"5 not a party to this contract and shall not be subject to any obligations
‘or liabilities to the City, Contractor, or any other party (whéther or not a_
party to that contract) pertaining to any matter resulting from the
_underlying contract.

B.  The Contractor agrees to include the above clause in each subcontract
financed in whole or in part with Federal assistance provided by FTA.
It is further agreed that the clause shall not be modified, except to
identify the subcontractor who will be subject to its provisions.

. 6 CIVILRIGHTS

' A. Nondiscrimination - In accordance with Title VI of the Civil nghts
Act, as amended, 42 US.C. § 2000d, section 303 of the Age. Discrimination Act of

......

of 1990 41 USC. § 12132 and Federal transxt law at 49 US.C. § 5332 the Contractor
aagrees that it will not discriminate against any employee or applicant for

employment because. of race, color, creed, national origin, sex, age, or disability. In-
addition, the Contractor agrees to comply with applicable Federal implementing

regulations and other implementing requirements FTA may issue.

B. Equal Employment Opportunity - The following equal employment
opportunity requirements apply to the underlying contract:

(1) Race, Color, Creed, National Origin, Sex - In accordance with Title
VII of the Civil Rights Act, as amended, 42 U.S.C. § 2000e, and
Federal transit laws at 49 U.S.C. § 5332, the Contractor agrees to
comply with all applicable equal employment opportunity

requirements of U.S. Department of Labor (U.S. DOT) regulations,
“Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor,” 41 CFR Parts 60 et
seq., (which implement Executive Order No. 11246, “Equal

Employment Opportunity,” as amended by Executive Order No.
11375, “Amending Executive Order 11246 Relating to Equal
Employment Opportunity,” 42 U.S.C. § 2000e  note), and with any
applicable Federal statutes, executive orders, regulations, and
Federal policies that may in the future affect construction activities
undertaken in the course of the Project. The Contractor agrees to
take affirmative action to ensure that applicants are employed, and
that employees are treated during employment, without regard to
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their race, color, creed, national origin, sex, or age. Such action shall
: include, but not be limited to, the following: employment, . ‘ l
- .upgrading, demotion or transfer, recruitment or recruitment’ P
advertising, layoff or termination; rates of pay or other forms of
compensation; and selection for- training, including apprenticeship.
In addition, the Contractor agrees to comply with any
implementing requirements FTA may issue. o , 4

™

(2) Age - In accordance with section 4 of the Age Discrimination in
-Employment Act of 1967, as amended, 29 U.S.C. § 623 and
Federal transit law at 49 U.S.C. § 5332, the Contractor agrees to
refrain from discrimination against present and prospective .
employees for reason of age. In addition, the Contractor agrees to
comply with any implementing requirements FTA may issue.

(3) Disabilities - In accordance with section 102 of the Americans with
- Disabilities Act, as amended, 42 U.S.C. § 12112, the Contractor agrees
that it will comply with the requirements of U.S. Equal
Employment Opportunity Commission, “Regulations to
" Implement the Equal Employment Provisions of the Americans
- with Disabilities Act,” 29 CFR Part 1630, pertaining to employment
of persons with disabilities. In addition, the Contractor agrees to. |

sgiecs @i bu i comply ‘With any implementing requirements FT A-may issue. = - . o
- C The Contractor also agrees to include these requirements in each
subcontract financed in whole ot in part with Federal assistance provided by FTA,

" modified only if necessary to identify the affected parties. - . A
, ‘ | _ |
7. EMPLOYEE PROTECTIONS (applicable to rolling stock contracts)

'A. Overtime requirements - No contractor or subcontractor contracting for
any part of the contract work which may require or involve the employment of
laborers or mechanics shall require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to work in excess of forty
hours in such workweek unless such laborer or mechanic receives compensation at
a rate not less than one and one-half times the basic rate of pay for all hours worked
in excess of forty hours in such workweek.

B.  Violation; liability for unpaid wages; liquidated damages - In the event
of any violation of the clause set forth in paragraph (A) of this section the Contractor
and any subcontractor responsible therefor shall be liable for the unpaid wages. In
addition, Contractor and subcontractors shall be liable to the United States for
liquidated damages. Such liquidated damages shall be computed with respect to
each individual laborer or mechanic, including watchmen and guards, employed in
violation of the clause set forth in paragraph (A) of this section, in the sum of $10
for each calendar day on which such individual was required or permitted to work b
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in excess of the standard workweek of forty hours without payment of the overtime
-wages required by the clause set forth in paragraph (A) of this section. o

- C Withholding for unpaid wages and liquidated damages - The City and
County of San Francisco shall upon its own action or upon written request of an
authorized representative of the Department of Labor withhold or cause to be
withheld, from any moneys payable on account of work performed by the

Contractor or subcontractor under-any such contract or any other Federal contract =~
with the same prime contractor, or any other federally-assisted contract subject to

the Contract Work Hours and Safety Standards Act, which is held by the same prime
contractor, such sums as may be determined to be necessary to satisfy any liabilities

of such contractor or subcontractor for unpaid wages and liquidated damages as

- provided in the clause set forth in paragraph (B) of this section.

'D. Subcontracts - The Contractor or subcontractor shall insert in any. |
subcontracts the clauses set forth in this section and also a clause requiring the

- subcontractors to include these clauses in any lower tier subcontracts. The prime

contractor shall be responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in this section.

E.  Payrolls and basic records - Payrolls and basic records relating thereto
shall be maintained by the Contractor during the course of the work and preserved
for a period of three years thereafter for all laborers.and mechanics working at"the”

- site of the work (or under the United States Housing Act of 1937, or under the

Housing Act of 1949, in the construction or development of the Project). Such
records shall contain the name, address, and social security number of each such-
worker, his or her correct classification, hourly rates of wages paid (including rates of

contributions or costs anticipated for bona fide fringe benefits or cash equivalents

thereof of the types described in section 1{b)(2)(B} of the Davis-Bacon Act), daily and
weekly number of hours worked, deductions made and actual wages paid.
Whenever the Secretary of Labor has found under 29 CFR 5.5{a)(1)(iv) that the
wages of any laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in section
1(b)(2X(B) of the Davis-Bacon Act, the Contractor shall maintain records which show
that the commitment to provide such benefits is enforceable, that the plan or
program is financially responsible, and that the plan or program has been
communicated in writing to the laborers or mechanics affected, and records which
show the costs anticipated or the actual cost incurred in providing such benefits.
Contractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and
the ratios and wage rates prescribed in the applicable programs.
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8. - ENERGY CONSERVATION REQUIREMENTS
 The Contractor agrees to comply with mandatory standards and policies . = .
relating to energy efficiency which are contained in the state energy conservation ) C*

plan issued in compliance with the Energy Policy and Conservation Act.

9. CLEAN WATER REQUIREMENTS (The Clean Water requirements apply to
all contracts in excess of $100,000.) ' ' o

~A.  The Contractor agrees to comply with all applicable standards, orders,
or regulations issued pursuant to the Federal Water Pollution Control Act, as
amended, 33 U.S.C. §§ 1251 et seq. Contractor agrees to report each violation of these
requirements to the City and understands and agrees that the City will, in turn,
- report each violation as required to assure notification to FTA -and the appropriate
EPA regional office. . :

. B.  The Contractor also agrees to include these réquirefnents in each
subcontract exceeding $100,000 financed in whole or in part with Federal assistance .

provided by FTA.

10.  CLEAN AIR'(The Clean Air requirements apply to all contracts in _excessv of
$100,000, including indefinite quantities where the amount is expected to exceed

$100,000 in any year.)
o

, ‘A.  Contractor agrees to comply with applicable standards, orders, or -
regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et
seq. The Contractor agrees to report each violation to the City and understands and
agrees that the City will, in turn, report each violation as required to assure

notification to FTA and the appropriate EPA Regional Office.

B.  The Contractor also agrees to include these requirements in each
subcontract exceeding $100,000 financed in whole or in part with Federal assistance

provided by FTA.

11. METRIC SYSTEM

To the extent practicable and feasible, the City will accept products and
services with dimensions expressed in the metric system of measurement. J

12. PRIVACY

If Contractor or its employees administer any system of records on behalf of f
the Federal Government, Contractor and its employees agree to comply with the !
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information restrictions and other applicable requirements of the Privacy Act of

1974, 5 U.S.C. § 552a (the Privacy Act). Specifically, Contractor agrees to obtain the .

t of the Federal Governiment before it or its employees operates a

ds on behalf of the Government. Contractor acknowledges that the

f the Privacy Act, including the civil and criminal. penalties for

violations of the Privacy Act, apply to those individuals involved, and that failure -
to comply with the terms of the Privacy Act may result in termination of this

“Agreement. The Contractor also agrees to incdlude these requirements in each
subcontract to administer any system of records on behalf of the Federal . =~ .
Government financed in whole or in part with Federal assistance provided by FTA.

" éxpress consen
system of recor
requirements o

To the extent Contractor, its subcontractors or their employees perform a
safety-sensitive function under the Agreement, Contractor agrees to comply with,
“and assures compliance of its subcontractors, and their employees, with-49 U.S.C. §
5331, and FTA regulations, ‘fPreVention of Prohibited Drug Use in Transit

,Operat_io’tis," 49 CFR Parts 653 and #Prevention of Alcohol Misuse in Transit
Operations,” 49 CFR Part 654.

' * 13, DRUG AND ALCOHOL TESTING

14° TERMINATION FOR CONVENIENCE OF CITY (reguired for all.contracts in
excess of $10,000) :

See Agreement Terms and Conditions.

15. TERMINATION FOR DEFAULT (required by FTA for all contracts in excess of
$10,000) ‘

See Agreement Terms and Conditions.

16. BUY AMERICA

The Contractor agrees to comply with 49 U.5.C. 5323()) and 49 CFR Part 661,
which provide that Federal funds may not be obligated unless steel, iron, and
manufactured products used in FTA-funded projects are produced in the United
States, unless a waiver has been granted by FT A or the product is subject to a general
waiver. General waivers are listed in 49 CFR 661.7, and include final assembly in
the United States for 15 passenger vans and 15 passenger wagons produced by
Chrysler Corporation, microcomputer equipment, software, and small purchases
($100,000 or less) made with capital, operating, or planning funds. Separate
requirements for rolling stock are set out at 49 U.S.C. 5323(j)(2)(C) and 49 CFR 661.11.
Rolling stock not subject to a general waiver must be manufactured in the United

States and have a 60 percent domestic content.
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7 CARGO PREFERENCE - USE OF UNITED STATES FLAG VESSELS
to use pri»;atély owned United States-Flag"

The Contractor agréesz (a)
nt of the gross tonnage (computed

‘commercial vessels to ship at least 50 perce
separately for dry bulk carriers, dry cargo liners, and tankers) involved, whenever

shipping any equipment, material, or commodities pursuant to. the underlying
Agreement to.the extent such vessels are available at fair and reasonable rates for
United States-Flag commercial vessels; (b) to furnish within 20 working days
following the date of loading for shipments originating within the United States or
‘within 30 working days following the date of leading for shipments. originating
outside the United States, a legible copy of a rated, “on-board” commercial ocean
bill-of-lading in English for each shipment of cargo described above to the Division
of National Cargo, Office of Market Development, Maritime Administration, '
Washington, DC 20590 and to the FTA recipient (through the Contractor in the case
of a subcontractor’s bill-of-lading.); and-(¢) to include these requirements in all
subcontracts issued pursuant to this Agreement when the subcontract may involve
the trahsport of equipment, material, or commodities by ocean vessel.

18.  RECYCLED PRODUCTS
- ’ TUonIm Ll O S Ve R N Y P g e . .
The Contractor agrees to comply with all the reqtfirements of Section 6002 of
the Resource Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962),
including, but not limited to, the regulatory provisions of 40 CFR Part 247, and - .
Executive Order 12873, as they apply to the procurement of the items designated in

Subpart B of 40 CFR Part 247.

19. BUS TESTING

To the extent applicable, the Contractor agrees to comply with the
requirements of 49 US.C. § 5323(c) and FTA implementing regulations at 49 CFR .

Part 665, and shall perform the following:

A. A manufacturer of a new bus model or a bus produced with a major
change in components or configuration shall provide a copy of the
final test report to the Recipient at a point in the procurement process
specified by the Recipient which will be prior to the Recipient’s final

acceptance of the first vehicle.

B. A manufacturer who releases a report under paragraph 1 above shall
rovide notice to the operator of the testing facility that the report is

available to the public.
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requirements set forth in the Contract Documents shall apply to the items
purchased under option unless otherwise specified in this section.

At the option of the City, Contractor shall provide between 1 and 15
articulated trolley coaches and between 1 and 25 standard trolley coaches in addition
to the initial purchase. These options may be executed any time within 24 months of
the award of the initial contract. The quantity will be set by the City at the time of
option executions. These coaches shall be provided at the initial price quoted in the

Price Proposal.

After execution of the coach option, the City will also have the option to
purchase additional spare parts at the prices bid, up to a maximum of $15,000 of

spare parts per coach.
21. ENTIRE AGREEMENT

All the Agreement between the parties is included herein and no warranties,
expressed or implied, representations, promises, or statements have been made by
either party unless endorsed hereon in writing and no change or waiver of any
provision hereof shall be valid unless made in writing and executed in the same

manner as this Agreement.

22. FINAL ASSEMBLY

As provided in its proposal, Contractor shall locate its final assembly plant in
the City and County of San Francisco. Contractor shall comply with all state and
local laws, ordinances and regulations that apply to construction or operation of the
final assembly plant in San Francisco.

Agreement
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