Textscape, LLC v. G

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0NN WN P O ©OW 0o N O o~ WwN R O

(¢

ogle, Inc.

TIMOTHY T. SCOTT (SBN 126971)
tscott@kslaw.com

GEOFFREY M. EZGAR (SBN 184243)
gezgar@kslaw.com

LEO SPOONER Il (SBN 241541)
Ispooner@kslaw.com

KING & SPALDING LLP

333 Twin Dolphin Drive, Suite 400
Redwood Shores, CA 94065
Telephone: (650) 590-0700
Facsimile: (650) 590-1900

SCOTT T. WEINGAERTNER
sweingaertner@kslaw.com
ROBERT F. PERRY
rperry@kslaw.com
CHRISTOPHER C. CARNAVAL
ccarnaval@kslaw.com
MARK H. FRANCIS
mfrancis@kslaw.com

KING & SPALDING LLP

1185 Avenue of the Americas
New York, NY 10036-4003
Telephone: (212) 556-2100
Facsimile: (212) 556-2222

Attorneys for Defendant
GOOGLE INC.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

TEXTSCAPE LLC,
Plaintiff,
V.
GOOGLE INC.

Defendant.

Dag

Case No. 5:09-cv-04552-JF

Honorable:  Judge Jeremy Fogel
GOOGLE INC.’S ANSWER TO
PLAINTIFF'S COMPLAINT FOR
PATENT INFRINGEMENT; AND
ASSERTION OF COUNTERCLAIMS

JURY TRIAL DEMANDED

GOOGLE INC.’'S ANSWER TO PLAINTIFF'S COMPLAINT FOR PATENT INFRINGEMENT

CIVIL ACTION NO. CV 09-04557

Dockets.Justid

c. 19

.com


http://dockets.justia.com/docket/california/candce/5:2009cv04552/223045/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2009cv04552/223045/19/
http://dockets.justia.com/

© 00 ~N oo o b~ w N

N N N N DN DN DN NN R R R R R R R R R R,
0o ~N o O~ W N PP O © 00 N oo oM Ww N B O

GOOGLE INC."S ANSWER TO PLAINTIFF’'S COMPLAINT

FOR PATENT INFRINGEMENT; AND ASSERTION OF COUNTERCLAIMS

Defendant Google Inc. (“Google”) ansvg the Complaint of Textscape LLC

(“Textscape”) as follows:

The Parties
1. Google is without knowledge or information sufficient to form a belief as t
truth of the allegations of paragraph 1, and therefore denies them.
2. Google admits that Google Inc. is a Dedae corporation with a principal pla]

of business at 1600 Amphitheatre Parkwayuktain View, California 94043. Google adn
that it may be served with process throughrégistered agent Gooration Service Compat
d/b/a CSC-Lawyers Incorporating Service Comp@ Sacramento, California. Google der
any remaining allegations of paragraph 2.

Jurisdiction and Venue

3. Google admits that thiaction invokes the United Statpatent laws, and that th
Court has subject matter juristion over patent law claims.Google admits that persor
jurisdiction and venue is propén the Northern District ofCalifornia. Google denies af
remaining allegations of paragraph 3.

Claim for Patent Infringement

4. Google admits that U.S. Patent N®,.713,740 (“the ‘740 pateitis entitled
“System and method for converting writtenxtteinto a graphical image for improvs
comprehension by the learning disabled” arghrb an issuance date of February 3, 1
Google further admits that what purportstie a copy of the ‘740 patent was attache
Textscape’s Complaint as Exhibit A. GooglemMghout knowledge or information sufficient
form a belief as to the truth of any remainiaiipgations of paragraph, and therefore denig

them.
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5. Google admits that certawersions of the Google @me Browser (“Chrome’
provide a “Find in page” featureghmay enable a user to seaesfd locate text on a webpa
Google denies any remaining allegations of paragraph 5.

6. Google denies the alletyans of paragraph 6.

Affirmative Defenses

First Defense
1. Google does not infringe and has not imjed (not directly, @ntributorily, or by
inducement) any claim of the ‘740 patent.

Second Defense

2. The claims of the ‘740 pateate invalid for failure tesatisfy one or more of th
requirements of Sections 1@0seq., 101, 102, 103, and 112 of HtB5 of the United Stats
Code.

Third Defense
3. The claims of the ‘740 patent are urackable, in whole or in part, by t

doctrines of laches, waivend/or estoppel, including prosecution history estoppel.
Fourth Defense
4, The claims of the ‘740 patent are unenforceable due to unclean hands.
Fifth Defense
5. Any and all products or actions accused @fimgement have substantial uses {
do not infringe and do not induce or contribute ® dlleged infringement of the asserted cla

of the ‘740 patent.
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Sixth Defense

6. The owner of the ‘740 patent has dedidate the public all methods, apparatfus,

and products disclosed in the ‘7g8tent, but not literally claintetherein, and is estopped fr(
claiming infringement by any such pubiomain methods, apparatus, or products.
Seventh Defense
7. Textscape’s claim for damages, if anyaiagt Google for alleged infringement
the ‘740 patent are limited by 35 U.S.C. 8§ 286, 287 and 288.
Eighth Defense
8. This case is exceptional agaiiextscape under 35 U.S.C. § 285.
Ninth Defense
9. To the extent that the alleged inventioa&is been used or mafactured by or fo
the United States, the claims for relief are barred by 28 U.S.C. § 1498.

COUNTERCLAIMS

The Parties
1. Google Inc. is a corporation organizetlaexisting under the laws the State of
Delaware, with its principal place of bussseat 1600 Amphitheatre Parkway, Mountain View
California 94043.
2. On information and belief, Textscape Lliga corporation organized and exist
under the laws of the State of New Jersayh ws principal place obusiness at 290 Glenn
Avenue, Lawrenceville, New Jersey 08648.

Jurisdiction and Venue

3. Subject to Google’s affirmative defensasl denials, Google alleges that this

Court has jurisdiction over the subject mattethaflse Counterclaims under, without limitation
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28 U.S.C. 8§ 1331, 1367, 1338(a), 2201, and 2202, and venue for these Counterclaims is
in this district.
4, This Court has personal jadiction over plaintiff.

Factual Background

5. In its Complaint, Textscape assertattboogle has infringed U.S. Patent

5,713,740 (“the ‘740 patent”).

6. Google does not infringe any valid aedforceable claim of the ‘740 patent.
7. Consequently, there is actual case or controversytiveen the parties over the
740 patent.
COUNT ONE

Declaratory Judgment of Non-Infringement of U.S. Patent No. 5,713,740

8. Google restates and incorporates by refegeats allegations in paragraphs 1-7
its Counterclaims.

0. An actual case or controversy exists lew Google and Textscape as to whe
the ‘740 patent is infringed by Google.

10.  Ajudicial declaration ismiecessary and appropriate so that Google may ascel
its rights regarding the ‘740 patent.

11. Google has not infringed and does not imde, directly orndirectly, any valid
and enforceable claim of the ‘740 patent.

12.  This is an exceptional case under 35 0. 285 because Textscape filed its

Complaint with knowledgef the facts stated ithis Counterclaim.
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COUNT TWO

Declaratory Judgment of Invalidity of U.S. Patent No. 5,713,740

13. Google restates and incorporates byregfee its allegations in paragraphs 1-1
of its Counterclaims.
14.  An actual case or controversy exists legw Google and Textscape as to whe

the ‘740 patent is invalid.

her

15.  Ajudicial declaration ismiecessary and appropriate so that Google may asceitain

its rights as to whethereh740 patent is invalid.

16.  The claims of the *740 patent are ifidaunder one or more of 35 U.S.C. 88 10
et seq., 101, 102, 103, and 112.

17.  Thisis an exceptional case under 35 0. 285 because Textscape filed its
Complaint with knowledgef the facts stated ithis Counterclaim.

Prayer for Relief

WHEREFORE, Google prays for judgment as follows:

a. A judgment dismissing Tegtape’s Complaint against Google with prejudice;
b. A judgment in favor of Google on all of its Counterclaims;
C. A declaration that Google has not infringedntributed to the finingement of, or

induced others to infringe, either directly indirectly, any valid and enforceal
claims of the ‘740 patent;
d. A declaration that the 40 patent is invalid;
e. A declaration that Textscape’s claimase barred by the doctrines of lach
equitable estoppel, and/or waiver.

f. A declaration that the ‘740 patentusenforceable due to unclean hands.
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g. A declaration that this case is exceptional and an award to Google
reasonable costs and expenses of litigatincluding attorneysfees and expe
witness fees;

h. Such other and further relief as this Court may deem just and proper.

Jury Demand

of its

Textscape’s demand that all issues bter@ined by a jury trial does not state any

allegation, and Google is not reqedrto respond. To the extehat any allegations are includ

in the demand, Google denies these allegations.

DATED: January 19, 2010 KING & SPALDING LLP

By: _/s/Geoffrey Ezgar
Geoffrey Ezgar (SBN 184243)
Attorneys for Defendant
GOOGLE INC.
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DEMAND FOR JURY TRIAL

In accordance with Rule 38 of the FedeRules of Civil Procedure, Google I

respectfully demands a jury trial of alkiges triable to a jury in this action.

DATED: January 19, 2010 KING & SPALDING LLP

By: _/s/Geoffrey Ezgar
Geoffrey Ezgar (SBN 184243)
Attorneys for Defendant
GOOGLE INC.
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