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I, Matthew Scherb, declare under penalty of perjury that the following is true and correct:

1. | am an attorney at the law firm of Winston & Strawn LLP, which is counsel of
record for Plaintiffs in this action.

2. Exhibit A is a “redline” showing the changes between Defendant’s March 1, 2011
answer and counterclaim and April 14, 2011 amended answer. The redline compares only the text of
the pleadings, not the exhibits. | supervised creation of the redline and believe it is accurate. As the
“Legend” on the final page indicates, text deleted from the March 1, 2011 answer is in red strike-out,
inserted text is blue and underlined, and moved text is in green (strike-out shows where the text was

on March 1 and underlined shows where the text moved to on April 14).

Executed on April 29, 2011.

/sl - Matthew Scherb
Matthew Scherb
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1. Fusion Garage denies the allegations in Paragraph 41,

2 Fusion Garage denies the allegations in Paragraph 2.
3. Fusion Garage denies the allegations in Paragraph 3.
4

Fusion Garage denies that it was ever involved in a joint venture with Plaintiffs. Fusion

Garage responds that the statements cherry-picked-by-Plaintiffs-in Paragraph 4 have been taken
completely-out of context, considering Fusion Garage's very-+real-fear about being the subject of

Plaintiffs' history of threatening to use the TechCrunch blog to "trash” and cause a "hail storm of

negative press” to fall upon anyone who they believe to have crossed them—, however unfounded.

(Exs. A, B, C at 334-

335.) Fusion Garage-further denies the remaining allegations of Paragraph 4.

5. Fusion Garage admits that Plaintiffs purport to bring this suit to seek redress for the
purported misconduct alleged in the Amended Complaint, but denies the remaining allegations in
Paragraph 5.

PARTIES
6. Fusion Garage lacks knowledge or information sufficient to form a belief as to the

truth or falsity of the allegations in Paragraph 6, and therefore denies them.
7. 6-Fusion Garage lacks knowledge or information sufficient to form a belief as to the

truth or falsity of the allegations in Paragraph &-and-therefore-denies-them.7, and therefore denies




8. Fusion Garage admits that it is a Singapore company with its principle place of
business in Singapore. The second sentence of Paragraph 8 states a legal conclusion to which no
response is required. Fusion Garage admits that Chandrasekhar Rathakrishnan is a Singapore national
and is the chief executive of Fusion Garage. Fusion Garage further denies the remaining allegations of

Paragraph 8.

JURISDICTION
9, Fusion Garage admits that this Court has original jurisdiction over the action under 28
U.S.C. §1332.
VENUE
10.  For purposes of this action, Fusion Garage does not contest venue in the United

States District Court for the Northern District of California. Fusion Garage denies the substance
of the remaining allegations in Paragraph 10.
INTRADISTRICT ASSIGNMENT
11.  Fusion Garage admits that Plaintiffs initially brought claims under the Lanham Act,

for which this action was not subject to intradistrict assignment. Plaintiffs' Lanham Act claims

were dismissed in an Order by Judge Seeborg dated August 24, 2010.

FACTS COMMON TO ALL CAUSES OF ACTION

12. 13-Fusion Garage lacks knowledge or information sufficient to form a belief as to

the truth or falsity of the allegations in Paragraph 43;12, and therefore denies them.
13.  44-Fusion Garage lacks knowledge or information sufficient to form a belief as to

the truth or falsity of the allegations in Paragraph 14-and-therefore-deniesthem:13, and therefore

B~ -

denies them.

14. Fusion Garage lacks knowledge or information sufficient to form a belief as to the



truth or falsity of the allegations in Paragraph 14, and therefore denies them.

15, Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations in the in Paragraph 15, and therefore denies them. Fusion Garage
states that Fxhibit 1 and the quoted language speak for themselves.

16.  Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations in Paragraph 16, and therefore denies them. Fusion Garage states
that Exhibit 2 and the quoted language speak for themselves.

17. Fusion Garage lacks knowledge or information sufficient to form a belief as to
the truth or falsity of the allegations in Paragraph 17, and therefore denies them.

18. Fusion Garage lacks knowledge or information sufficient to form a belief as to
the truth or falsity of the allegations in the first sentence of Paragraph 18, and therefore denies
them. Fusion Garage admits that Mr. Rathakrishnan meet-Mr-met Michael Arrington while at
TechCrunch 50.

Fusion Garage lacks knowledge or information sufficient to form a belief as to the truth or falsity

of the remaining allegations in the second sentence of Paragraph 18, and therefore denies them.

19.  Fusion Garage states that Exhibit 3 and the quoted language speak for
themselves;. Fusion Garage denies Plaintiffs' characterization and interpretation of this language.
Fusion Garage further denies the remaining allegations of Paragraph 19.

20.  Fusion Garage admits that Mr. Arrington, Ms:TechCrunch CEO Heather Harde,
and Mr. Rathakrishnan meetmet on September 23, 2008, but lacks knowledge or information
sufficient to belief as to the truth or falsity of the allegations of the remainder of the first sentence
of Paragraph 20, and therefore denies them. Fusion Garage states that Exhibit 4 and the quoted

language speak for themselves. Fusion Garage denies the remaining allegations in Paragraph 20._

Fusion Garage further avers that Mr. Arrington even admitted that from the outset the only way
TechCrunch and Fusion Garage could work together would be through a merger of their



corporate entities. (Bx. D at 85:1-6) ("The first meeting I had with Chandra was, I believe, in — 1

believe in October . . . At that meeting, we, Chandra and |, agreed that the only way to work

together was a merger of the entities."") (emphasis added).

21.  Fusion Garage states that Exhibit 5 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language.-Fusion-

22.  Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations in the first two sentences of Paragraph 22, and therefore denies
them. Fusion Garage admits that CrunchPad, Inc. would have been the entity to merge with
Fusion Garage had the parties' merger talks succeeded. Fusion Garage denies that the parties

ever collaborated on a web tablet in parallel with their merger talks. Fusion Garage denies-the-

remaining-allegations-of Paragraph-22-further avers that the parties never consummated this merger.
On December 18, 2008, Ms. Harde sent Rathakrishnan a "Letter of Intent" to acquire Fusion

Garage for a lump-sum of cash plus 8 percent stock in CrunchPad, Inc., a new shell company that

TechCrunch set up to commercialize their web tablet idea. (Ex. E.) Notably, the [etter of Intent

was unsioned, and included a limited "no-shop" provision, under which Fusion Garage could shop

itself to other corporate suitors if no meroer was

struck within 60 days. Qd. at FG00001047.) This no-shop provision shows that TechCrunch did not
consider Fusion Garage to be a "joint venturer" who was bound by duties of loyalty to TechCrunch. (See

also Ex. F ("Tarig pitched me on using [his operating system] for the tablet. It doesn't work for what
we're doing, but it's a cool Ul and £ FG gives us any crap about terms we should suggest they are our

alternative. " (emphasis added).) Rather, Fusion Garage was simply a potential acquisition target who

could walk away and/or merge with other companies if it did not merge with CrunchPad, Inc. within

this 60-day window. TechCrunch knew that the Letter of Intent was, in fact, a clear expression that there

would be no legal relationship between the parties unless they entered into a formal, written agreement

to do so. Mr. Arrington, Ms. Harde, and TechCrunch contractor Louis Monier explained to Fusion

Garage in no uncertain terms that Arrington could not "formalize something with [Fusion Garage] (as in




signed papers) until [Plaintiffs] close the round of funding" and that the funding and merger must

"happen in the right order." (Ex. G.)

23. Fusion Garage admits that a prototype known as "Prototype B" was constructed as of

January 19, 2009 and that Fusion Garage provided the source code for "Prototype B." Fusion Garage

avers that it offered this technology to TechCrunch under the mistaken belief—based on representations
by Mr. Arrington—that Mr. Arrington and TechCrunch were well-connected in the venture capital
community and would be able to arrange for an acquisition of Fusion Garage. Mr. Arrington and
TechCrunch failed to arrange this acquisition and failed to secure any funding for Fusion Garage.
Indeed, Mr. Arrington and TechCrunch were turned down by no less than 16 different venture capital

funding sources. Fusion Garage lacks knowledge or information sufficient to form a belief as to the

truth or falsity of the remainder of the allegations in Paragraph 23, and therefore denies them.
24, Fusion Garage states that Exhibit 6 and the guoted language speak for themselves.
Fusion Garage lacks knowledge or information sufficient to form a belief as to the truth or falsity of

the_remaining allegations in Paragraph 24, and therefore denies them.

25.  Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations in the first sentence of Paragraph 25, and therefore denies them.
Fusion Garage denies the remaining allegations of Paragraph 25.

26.  Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations in Paragraph 26, and therefore denies them. Fusion Garage states
that Exhibit 7 and the quoted language speak for themselves.

27.  Fusion Garage lacks knowledge or information sufficient to form a belief as to the

truth or falsity of the allegations in Paragraph 27, and therefore denies them. Fusion Garage avers

that L.ouis Monier—the consultant that Plaintiffs allegedly hired to spearhead their web tablet
efforts—remarked to Mr. Rathakrishnan around this time that Plaintiffs' web tablet project "had

no lees." that there was insufficient funding available, and that Fusion Garage should figure out

what to do on its own should it wish to pursue a web tablet, (Ex. H at 259:12-17))

28. Fusion Garage denies the allegations in Paragraph 28.



29.  Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations in Paragraph 29, and therefore denies them.

30.  'Fusion Garage admits that it drove the industrial design and hardware work for the-
its own web tablet out of Singapore, and that it should get the credit for developing Hs-ewn-webthe
tablet. (Ex. I.) Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the remaining allegations in Paragraph 30, and therefore denies them, Fusion
Garage states that Exhibit 8 and the quoted language speak for themselves.

31.  Fusion Garage denies the allegations in Paragraph 31.

32.  Fusion Garage states that Exhibit 9 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion
Garage denies the remaining allegations in Paragraph 32.

33.  Fusion Garage states that Exhibit 10 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion Garage

denies the remaining allegations in Paragraph 33.

34.  Fusion Garage denies the allegations in Paragraph 34.

35. Fusion Garage denies the allegations in the first sentence of Paragraph 35. Fusion
Garage avers that Mr. Arrington recognized around this time that any merger with Fusion Garage

was doomed without further venture capital funding. Fusion Garage states that Fxhibit 11 and the
quoted language speak for themselves. By August 2009, Mr. Arrington had told Fusion Garage

and third parties that the "CrunchPad" was "dead." (Exs. ], K.) Fusion Garage lacks knowledge or

information sufficient to form a belief as to the truth or falsity of the remaining allegations in
Paragraph 35, and therefore denies them.

36.  Fusion Garage states that Exhibit 12 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion
Garage denies the remaining allegations in Paragraph 36.

37.  3#——7Fusion Garage denies the allegations in Paragraph 37.

38.  Fusion Garage states that Exhibit 13 and the quoted language speak for themselves.



Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion
Garage denies the remaining allegations in Paragraph 38.

39.  Fusion Garage states that Exhibit 13 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion
Garage lacks knowledge or information sufficient to form a belief as to the truth or falsity of the
remaining allegations in Paragraph 39, and therefore denies them.

40.  Fusion Garage states that Exhibit 13 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion
Garage denies the remaining allegations in Paragraph 40.

41.  Fusion Garage denies that the parties engaged in any ongoing collaboration
separate and apart from their merger talks. Fusion Garage states that Exhibit 14 and the quoted
language speak for themselves. Fusion Garage denies Plaintiffs' characterization and

interpretation of this language. Fusion Garage denies the remaining allegations in Paragraph 41._
Indeed, Mr. Arrington and Mr. Rathakrishnan agreed from the outset that the only way

TechCrunch and Fusion Garage could work together would be through a merger of their corporate entities.
(Ex. D at 85:1-6)

42. Fusion Garage admits that Mr. Rathakrishnan met Mr. Kindle at TechCrunch's offices

in July 2009. Fusion Garage avers that Mr, Kindle—as he has conceded under oath— made no significant

contribution to the hardware or software developed by Fusion Garage. Mr. Kindle was so unfamiliar with

Fusion Garage's development efforts and the relevant technology that he conceded he had no knowledge

something as basic as whether the final product's form factor would be plastic or metal. In fact, Mr. Kindle

was so detached from anv development process that he could not even identify photographs of any version

of the Fusions Garage prototype. Fusion Garage denies the remaining allegations in Paragraph 42:42.

43. Fusion Garage denies the allegations in Paragraph 43.

44.  Fusion Garage states that Exhibit 15 and the quoted language speak for themselves.

Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion Garage



lacks knowledge or information sufficient to form a belief as to the truth or falsity of the remaining

allegations in Paragraph 44, and therefore denies them. Fusion Garage further avers that around this
same time TechCrunch threatened Pegatron that, if it did not drop the demand for a $700,000 Non-
Recurring Fngineering fee to manufacture the web tablet, that TechCrunch would abandon any interest in

developing the CrunchPad and Pegatron would instead have to. manufacture the web tablet for Fusion

Garage without TechCrunch's involvement. Or, as Peoatron recounted a conversation that it had with

TechCrunch's contractor, Brian Kindle:

[Pegaron understands from Kindle that] if Pegatron is not willing to

change current agreement and MOU ($700K NRE / 1200K life cycle),

TechCrunch will drop out of this business and stop merging Fusion

Garage. Fusion Garage will not get any supporting [sic| from TechCrunch

or certain famous business units. But, Fusion Garage may keep
doing business with Pegatron by itself.

(Eix. 1) (emphasis added.) Accordingly, Mr. Arrington and TechCrunch cleatly believed that they owed no

fiduciary duties to Fusion Garage and that Fusion Garage owed none to Arrington or

TechCrunch, and that Fusion Garage had the option of going-it-alone in developing its own

web tablet.

45. Fusion Garage states that Exhibit 15 speaks for itself. Fusion Garage denies
Plaintiffs' characterization and interpretation of Exhibit 15. Fusion Garage denies the remaining
allegations in Paragraph 45.

46. Fusion Garage states that Exhibit 16 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion

Garage lacks knowledoe or information sufficient to form a belief as to the truth or falsity of the

remaining allegations in Paragraph 46, and therefore denies them.




47. Fusion Garage denies the allegations in Paragraph 47.

48. Fusion Garage states that the photos in Paragraph 48 speak for themselves. Fusion
Garage denies Plaintiffs' characterization and interpretation of the photos. Fusion Garage denies
the remaining allegations in Paragraph 48.

49. Fusion Garage denies the allegations in Paragraph 49.

50. Fusion Garage denies the allegations in Paragraph 50.

51. Fusion Garage states that Exhibit 17 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation_of this language. Fusion
Garage denies the remaining allegations in Paragraph 51.

52. Fusion Garage admits that Fusion Garage conducted a demonstration of its web
tablet at TechCrunch's offices on or about October 27, 2009, in furtherance of the still-pending
merger negotiations. Fusion Garage states that Exhibit 18 speaks for itself. Fusion Garage denies
the remaining allegations in Paragraph 52.

53. Fusion Garage states that Exhibit 19 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion

Garage denies the remaining allegations in Paragraph 53.

54.  Fusion Garage states that Exhibit 20 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion
Garage denies the remaining allegations in Paragraph 54.

55.  Fusion Garage states that Paragraph 55 contains a legal conclusion to which no
response is required. Fusion Garage otherwise denies the allegations in Paragraph 55.

56.  Fusion Garage denies the allegations in Paragraph 506, including subparagraphs (a)-
(i), as well as the implication that TechCrunch had anything to do with the development of Fusion
Garage's web tablet.

57.  Fusion Garage admits that it rightfully claims ownership of the product that it
developed on its own. Fusion Garage denies the remaining allegations in Paragraph 57.

58.  Fusion Garage denies the allegations in Paragraph 58, including the implication



that the parties were ever in a joint venture.

59.  Fusion Garage states that the email reproduced in this paragraph speaks for itself.
Fusion Garage denies Plaintiffs' characterization and interpretation of the email. Fusion Garage
denies the remaining allegations in Paragraph 59.

60.  Fusion Garage states that Exhibit 21 speaks for itself and that no further response is
required. Fusion Garage further denies the remaining allegations of Paragraph 21.

61.  Fusion Garage denies the allegations in Paragraph 61. Fusion Garage avers that
Plaintiffs and their founder, Michael Arrington, have a long history of threatening to "trash"
people and companies in their TechCrunch blog. Fusion Garage's fear of Plaintiffs doing the
same to Fusion Garage was justified, especially considering how Plaintiffs have simultaneously
with this lawsuit publicly harassed;-embarrassed;-and-defamed Fusion Garage in numerous blog
posts.

62. Fusion Garage denies the allegations in Paragraph 62.

63. Fusion Garage admitsstates that Plaintiffs' eentractor—Nik—Cubrilevie—wanted to

poach Fusion Garage's personnel.

63-(Ex. M ("option 2 is we kill the project and fusion garage also dies . . . option 3 is we just poach

his guys, run it ourselves."); Ex. N at TC00004114 ("we're working with a Sineapore startup that

has developed a kick ass working prototype ... We will either acquire the startup (or hire the

64. Fusion Garage denies the allegations in Paragraph 64.

65. Fusion Garage states that Exhibit 22 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion
Garage denies the remaining allegations in Paragraph 65.

66. Fusion Garage states that Exhibit 23 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion
Garage denies the remaining allegations in Paragraph 66.

67. Fusion Garage states that Exhibit 23 and the quoted language speak for themselves.



Fusion Garage denies Plaintiffs' characterization and interpretation of this language, as well as its
attribution to Plaintiffs. Fusion Garage denies the remaining allegations in Paragraph 67.

68. Fusion Garage states that Exhibit 25 and the quoted language speaks for
themselves. Fusion Garage admits that it contracted with McGrath Power to assist in the
launch of its web tablet. Fusion Garage lacks knowledge or information sufficient to form a belief
as to the truth or falsity of the remaining allegations in Paragraph 68, and therefore denies them.

69. Fusion Garage states that Exhibit 26 speaks for itself. Fusion Garage denies
Plaintiffs' characterization and interpretation of Exhibit 26. Fusion Garage denies the allegation
that it "secretly" planned to do anything that it was not entitled to do. Plaintiffs failed to find
financing and developed cold feet with respect to the merger. Fusion Garage denies the remaining
allegations in Paragraph 69.

70. Fusion Garage states that Exhibit 27, the quoted language, and the McGrath Power
website speak for themselves. Fusion Garage denies Plaintiffs' characterization and interpretation
of this language. Fusion Garage lacks knowledge or information sufficient to form a belief as to
the truth or falsity of the allegations relating to the purported McGrath Power website, and

therefore denies them. Fusion Garage further denies the remaining allegations of Paragraph 70.

71.  Fusion Garage states that Exhibits 28 and 29 and the quoted language speak for
themselves, and denies Plaintiffs' characterizations and interpretations. Fusion Garage also denies
that it had any obligation to inform Plaintiffs of these facts alleged in Paragraph 71. Fusion
Garage denies the remaining allegations in Paragraph 71.

72.  Fusion Garage states that it was under no obligation to inform Plaintiffs that
"joojoo.com" was registered. Fusion Garage lacks knowledge or information sufficient to form a
belief as to the truth or falsity of the remaining allegations in Paragraph 72, and therefore denies
them.

73.  Fusion Garage states that Exhibit 30 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation because they are taken out of

the context of Plaintiffs' history of threatening to use the TechCrunch.com blog to "trash" and




cause a "hail storm of negative press" to fall upon anyone who does not acquiesce to their
demands. Fusion Garage denies the remaining allegations of Paragraph 73.

74.  Fusion Garage states that Exhibit 31 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion Garage
denies the remaining allegations in Paragraph 74.

75.  Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations in Paragraph 75, and therefore denies them. Fusion Garage states
that Exhibit 32 speaks for itself. Fusion Garage denies Plaintiffs' characterization and

interpretation of the exhibit.

~1
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7#6-Fusion Garage states that Exhibit 32 and the quoted language speak for
themselves. Fusion Garage denies Plaintiffs' characterization and interpretation of this language.
Fusion Garage denies the remaining allegations in Paragraph 70.

#-Fusion Garage denies the allegations in Paragraph 77.

~ |
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#8-Fusion Garage states that Exhibit 33 and the quoted language speak for
themselves. Fusion Garage denies Plaintiffs' characterization and interpretation of this language as

it is taken

out of context and is misinformed. Fusion Garage denies the remaining allegations in Paragraph
78.
79.  Fusion Garage states that Exhibits 33 and 34, and the quoted language, speak for

themselves. Fusion Garage denies Plaintiffs' characterization and interpretation of this language as
it is taken out of context and is misinformed. Fusion Garage denies the remaining allegations in
Paragraph 79.

80.  Fusion Garage states that Exhibit 21 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion Garage
denies the remaining allegations in Paragraph 80.

81.  Fusion Garage states that Exhibit 21 and the quoted language speak for themselves.

Fusion Garage denies Plaintiffs' characterization and interpretation of this language. Fusion Garage



denies the remaining allegations in Paragraph 81.

82.  Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations in Paragraph 82, and therefore denies them. Fusion Garage
denies the implication that its web tablet was created as a result of a joint venture.

83.  Fusion Garage states that Exhibit 36 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language as it is taken
out of context and is misinformed. Fusion Garage denies the remaining allegations in Paragraph
83.

84.  Fusion Garage states that Paragraph 84 makes legal conclusions to which no
responsive pleading is required. Fusion Garage denies the implication that the parties were ever in
a joint venture.

85.  Fusion Garage states that Exhibit 37 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language as it is taken

out of context and is misinformed. Fusion Garage admits, however, its very real and justifiable fear

of Plaintiffs' and Mr. Arrington's

to-have-crossedtemper toward those who they perceive cross them.

TechCrunch CEO Heather Harde has testified to Mr. Arrington's temper. (Exs. A, B, C.) Fusion

Garage denies the remaining allegations in Paragraph 85.

86.  Fusion Garage states that Exhibit 35 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language.

87.  Fusion Garage admits that it announced the launch of its web tablet, the JooJoo, at
a December 7, 2009 press conference in San Francisco. Fusion Garage denies the remaining
allegations in Paragraph 87.

88.  This paragraph states a legal conclusion to which no responsive pleading is
required. Fusion Garage denies the implication that the parties were ever in a joint venture.

89.  Fusion Garage denies the allegations in Paragraph 89.

90. Fusion Garage lacks knowledge or information sufficient to form a belief as to the



truth or falsity of the allegations in Paragraph 90, and therefore denies them.

91.  Fusion Garage denies the allegations in the first sentence of Paragraph 91. Fusion
Garage lacks knowledge or information sufficient to form a belief as to the truth or falsity of the
remaining allegations in Paragraph 91, and therefore denies them.

92.  Fusion Garage denies the allegations in Paragraph 92.

93.  Fusion Garage denies the allegations in Paragraph 93.

94.  TFusion Garage denies the first sentence in Paragraph 94. Fusion Garage states that
Mr. Rathakrishanan's deposition testimony speaks for itself.

95.  Fusion Garage states that Exhibit 22 and the quoted language speak for themselves.
Fusion Garage denies Plaintiffs' characterization and interpretation of this language.

96.  Fusion Garage denies the allegations in Paragraph 96.

97.  Fusion Garage denies the allegations in Paragraph 97.

98.  Fusion Garage states that Exhibits 23, 16, 25, 38, 28, 18, 29, 20, 30, and 21 and the
quoted language speak for themselves. Fusion Garage denies Plaintiffs' characterization and
interpretation of this language. Fusion Garage denies the remaining allegations in Paragraph 98.

99.  Fusion Garage denies the allegations in Paragraph 99.

100. Fusion Garage denies the allegations in Paragraph 100.
101.  Fusion Garage denies the allegations in Paragraph 101. FIRST

CAUSE OF ACTION: BREACH OF FIDUCIARY DUTY

102. Fusion Garage incorporates its responses to each and every paragraph above with
the same force and effect as if fully set forth herein.

103. Fusion Garage denies the allegations in Paragraph 103.

104. Fusion Garage denies the allegations in Paragraph 104.

105. Fusion Garage denies the allegations in Paragraph 105.

106. Fusion Garage denies the allegations in Paragraph 106.

107. Fusion Garage denies the allegations in Paragraph 107.

108. Fusion Garage denies the allegations in Paragraph 108.



109. Fusion Garage denies the allegations in Paragraph 109.

110. Fusion Garage responds that this paragraph states a legal conclusion to which no
response is required.

111. Fusion Garage denies the allegations in Paragraph 111.

112. Fusion Garage responds that this paragraph states legal conclusions to which no
responsive pleading is required. Fusion Garage denies the implication that the parties were in a
joint venture.

113. Fusion Garage denies the allegations in Paragraph 113.

114. Fusion Garage lacks knowledge or information sufficient to form a belief as to the
truth or falsity of the allegations in Paragraph 114, and therefore denies them. Fusion Garage
denies the implication that it needed Plaintiffs' "informed" consent to "act" in any manner.

115. Fusion Garage denies the allegations in Paragraph 115.

116. Fusion Garage denies the allegations in Paragraph 116.

117. Fusion Garage denies the allegations in Paragraph 117. SECOND-CAUSE-OF
e e

SECOND CAUSE OF ACTION: FRAUD AND DECEIT

118.  Fusion Garage incorporates its responses to each and every paragraph above with

the same force and effect as if fully set forth herein.
119.  Fusion Garage denies the allegations in Paragraph 119.

120.  Fusion Garage denies the allegations in Paragraph 120.
121.  Fusion Garage denies the allegations in Paragraph 121.

122, Fusion Garage denies the allegations in Paragraph 122.
123.  Fusion Garage denies the allegations in Paragraph 123.

124.  Fusion Garage denies the allegations in Paragraph 124.

125.  Fusion Garage denies the allegations in Paragraph 125.
126.  Fusion Garage denies the allegations in Paragraph 126.

127.  TFusion Garage denies the allegations in Paragraph 127.



128. Fusion Garage denies the allegations in Paragraph 128. THIRD CAUSE

OF ACTION: UNLAWFUL BUSINESS PRACTICES
UNDER
CALIFORNIA LAW
129.  Fusion Garage incorporates its responses to each and every paragraph above with
the same force and effect as if fully set forth herein.
130.  Fusion Garage denies the allegations in Paragraph 130.
131.  TFusion Garage denies the allegations in Paragraph 131.
132.  Fusion Garage denies the allegations in Paragraph 132.
133.  Fusion Garage denies the allegations in Paragraph 133.
FUSION GARAGE'S AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
(FAILURE TO STATE A CLAIM)

134.  The Amended Complaint fails to state a claim upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE
(ESTOPPEL)
135.  Plaintiffs' claims are barred in whole or in part by application of the doctrine of
estoppel.

THIRD AFFIRMATIVE DEFENSE

(UNCLEAN HANDS)

CWAIVER)

136. 137-Plaintiffs' claims are barred in whole or in part by application of the doctrine of



unclean hands.

FOURTH AFFIRMATIVE DEFENSE

(WAIVER)
137.  Plaintiffs' claims are barred in whole or in part by application of the doctrine of

waiver.

FIFTH AFFIRMATIVE DEFENSE

(ACQUIESCENCE)
138.  Plaintiffs' claims are barred by the doctrine of acquiescence.
SIXTH AFFIRMATIVE DEFENSE

(NO IRREPARABLE HARM)

139.  Plaintiffs' claims for injunctive relief are barred as a matter of law because Plaintiffs
have not suffered any irreparable harm as a result of the acts alleged in the Amended Complaint.
SEVENTH AFFIRMATIVE DEFENSE
(FAILURE TO MITIGATE)

140.  Plaintiffs' claims are barred, in whole or in part, by Plaintiffs' failure to mitigate their

alleged damages.

EIGHTH AFFIRMATIVE DEFENSE
(ADEQUATE REMEDY AT LAW)

141.  Plaintiffs' claims for injunctive relief are barred as a matter of law because
Plaintiffs have an adequate remedy at law for any damages resulting from the actions alleged in
the Amended Complaint.

NINTH AFFIRMATIVE DEFENSE
(ABUSE OF PROCESS)
142.  Plaintiffs' claims are without merit and are an attempt to harass Fusion Garage and

stifle free competition, such that Plaintiffs' claims constitute an abuse of process. FENTH-

AFEIRMATIVE-DEEENSE



TENTH AFFIRMATIVE DEFENSE

(NO CAUSATION)

143.  Plaintiffs' claims are barred because Plaintiffs' damages, if any, were not caused by
Fusion Garage.
ELEVENTH AFFIRMATIVE DEFENSE
(NO WILLFUL CONDUCT)
144.  Plaintiffs' claims for enhanced damages and an award of fees and costs against

Fusion Garage have no basis in fact or law and should be denied.

PRAYER FOR RELIEF

WHEREFORE, Fusion Garage respectfully requests the following relief:

1. F———Judgment in favor of Fusion Garage and against Plaintiffs on all of
Plaintiffs' claims asserted in the Amended Complaint;

2. That the Court grant Fusion Garage an award for reasonable attorneys' fees and
costs of suit incurred herein; and,

3



3. That the Court award Fusion Garage such other and further relief as the Court deems

just and propet.
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