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INSTRUCTION NO. 1
DUTY OF JURY

Ladies and gentlemen: You are now the jury in this case. It is my duty to ingituoh the
law.

These instructions are preliminary instructions to help you understand th@lesrbiat
apply to civil trials and to help you understand the evidence as you listen to it. Attbétbe
trial, 1 will give you a final set of instructiong.is the final set of instructions whichilhgovern
your deliberations.

You must not infer from these instructions or from anything | may say or do aatingi
that | have an opinion regarding the evidence or what your verdict should be.

It is your duty to find the facts from all the evidence in the case. To thosedactll
apply the law as | givé to you. You must follow the law as | give it to you whether you agree W
it or not. And you must not be influenced by any personal likes or dislikes, opinions, prejodice
sympathy.That means that you must decide the case solely on the eviddaoe you.You will
recall that you took an oath to do so.

In following my instructions, you must follow all of them and not single out some and

ignore others; they are all important.

th
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INSTRUCTION NO. 2
OVERVIEW OF CLAIMS AND DEFENSES
This isa civil case in which Mercedes Marker seeks monetary compensation from San
Police Officer Son Vu and the City of San Jose for injuries she claims sheedwdtethe result of
an incident involving Officer Vu. Ms. Marker claims that during the evening of Nbeei3, 2008
in downtown San Jose she was video recording an interaction between her friend) Willia

Hampsmire, a “street preacher,” and San Jose Police Officer Jose Hisquierdo fwdesrMOf

Jos

grabbed and twisted her hand, which was holding the camera, and pushed her on the sidewalk.

Officer Hisquierdo was in the process of arresting Mr. Hampsmire where©O¥ficallegedly
grabbed Ms. Marker. Ms. Marker alleges that she suffered injury to her hand andsaairesult of
Officer Vu'’s actions.

Ms. Markerbrings claims under both federal and state Blae asserts under federal law
that Officer Vudeprived her of her right of freedom of speech and expression under the First
Amendment of the United States Constitution and her right to be free from the unbbasgeof
force protected by the Fourth Amendment. She claims under California stdatetaWfficer Vu
and the City of San Jose are responsible for violating her civil rights protec@alifprnia state
law by coercivelyinterfering with the exercise of her First and Fourth Amendment rightsalso
claims under California law that Officer Vu falsely imprisoned her and atiedra battery upon
her.

Officer Vu and the City of San Jose deny that Ms. Marker’s righteniiederal or state law
were violated. They contend that any force used was only that force needed tomoaddr at the
scene and protect the safety of the officers and bystanders gathered at the sgealsoTdispute
the nature and extent of anyndages Ms. Marker claims to have suffered or claims that she will

suffer in the future.
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INSTRUCTION NO. 3

WHAT IS EVIDENCE
The evidence you are to consider in deciding what the facts are consists of:
1. The sworn testimony of any witness;
2. The exhibitswhich were received into evidence; and

3. Any facts to which the lawyers have agreed.
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JURY INSTRUCTION NO. 4
WHAT IS NOT EVIDENCE

In reaching your verdict, you may consider only the testimony and extabés/ed into

evidence. Ceain things are not evidence, and you may not consider them in deciding whatghg

are. | will list them for you:

1. Arguments and statements by lawyers are not evidence. The lawyers are not
witnesses. What they will say in their opening statementsng@sguments,
and at other times is intended to help you interpret the evidence, but it is not
evidence. If the facts as you remember them differ from the way the lawyers

have stated them, your memory of them controls.

2. Questions and objections by lawyers are not evidence. Attorneys have a duty

to their clients to object when they believe a question is improper under the
rules of evidence. You should not be influenced by the objection or by the

court’s ruling on it.

3. Testimony that has been excluded or stricken, or that you have been instructed

to disregard, is not evidence and must not be consideraddition
sometimes testimony and exhibits are received only for a limited purpose;

when Igive a limiting instruction, you must follow it.

4. Anything you may see or hear when the court is not in session is not evidence.

You are to decide the case solely on the evidence received at the trial.

b fac
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INSTRUCTION NO. 5
DIRECT AND CIRCUMSTANTIAL EVIDENCE
Evidence may be direct or circumstantial. Direct evidence istgreof of a fact, such as
testimony by a witness about what that witness personally saw or heard orclidhZantial

evidence is proof of one or more facts from which you could find another fact. You should cor

both kinds of evidence. The law makes no distinction between the weight to be given to ither

or circumstantial evidence. It is for you to decide how much weight to giveytevadence.

side
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INSTRUCTION NO. 6
RULING ON OBJECTIONS

There are rules of evidence that control what can be received into evidédraea lawyer
asks a question or offers an exhibit into evidence and a lawyer on the other side thinks tioat i
permitted by the rules of evidence, that lawyer may objelcaverrule the objection, the question
may be answered or the exhibit receiviédl sustain the objection, the question cannot be answe
and the exhibit cannot be receiv®dhenever | sustain an objection to a question, you must igng
the question and must not guess what the answer might have been.

Sametimes | may order that evidence be stricken from the record and that ygadisye
ignore the evidenc&hat means that when you are deciding the case, you must not consider t

evidence that | told you to disregard.

red,
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INSTRUCTION NO. 7

CREDIBILITY OF WITNESSES

In deciding the facts in this case, you may have to decide which testimonietee lzeid

which testimony not to believe. You may believe everything a witness sayst of paor none of

it. Proof of a fact does not necessarily depend on the number of withesses whabestify.

In considering the testimony of any witness, you may take into account:

1
2
3
4.
5
6
7

. The opportunity and ability of the witness to see or hear or know the things testified
. Thewitness’s memory;

. Thewitness’s manner while testifying;

Thewitness’s interest in the outcome of the case and any bias or prejudice;

. Whetherother evidence contradicted the witness’s testimony;
. Thereasonableness of the witness’s testimony in light of all the evidence; and

. Any other factors that bear on believability.

The weight of the evidence as to a fact does not necessarily depend on the number of

witnesses who testify about it.

The testimony of a law enforcement officer should be considered by yasjasy other

evidence in this case, and in evaluating his credibility you should use the samealst#matarou

apply to the testimony of any witne¥ou should not give either greater or lesser credence to th

testimony of a withess merely because he is a law enforcement officer.

e
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INSTRUCTION NO. 8
EXPERT OPINION
Some witnesses, because of education, training or expenesregermitted to state
opinions and the reasons for those opinions.
Opinion testimony should be judged just like any otestimony. You may accept it or
reject it, and give it as much weight as you think it deserves, consideringtiessis education,

training and experience, the reasons given for the opinion, and all the other evidbeosaset

-10-




INSTRUCTION NO. 9
CONDUCT OF THE JURY
| will now say a few wordabout your conduct as jurors.
First,keep an open mind, and do not decide what the verdict should be until you and ypur
fellow jurors have completed your deliberations at the end of the case.
Second, because you must decide this case based only on the evidence redeveabm t
and on my instructions as to the law that applies, you must not be exposed to any othetionforma

about the case or to the issues it involves during the course of your jury duty. Thubetemd tof
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the case or unless | tell you otherwise:

Do not communicate with anyone in any way and do not let anyone else
communicate with you in any way about the merits of the case or anything
to do with it. This includes discussing the case in person, in writing, by
phone or electronic means, vianail, text messaging, or any Internet chat
room, blog, Web site or other featufidnis applies to communicating with
your fellow jurors until | give you the case for deliberatiand it applies

to communicating with everyone else including your family members,

your employer, the media or press, and the people involved in the trial,
although you may notify your family and your employer that you have
been seated as a juror in the c&a4, if you are asked or approached in

any way about your jury service or anything about this case, you must
respond that you have been ordered not to discuss the matter. You should
also report the contact to the court.

Because you will receive alhé¢ evidence and legal instruction you

properly may consider to return a verdict: do not read, watch, or listen to
any news or media accounts or commentary about the case or anything to
do with it; do not do any research, such as consulting dictionaries,
sarching the Internet or using other reference materials; and do not make
any investigation or in any other way try to learn about the matse

partieson your own.

The law requires these restrictions to ensure the parties have a fair ethpahesame
evidence that each party has had an opportunity to adérgger who violates these restrictions
jeopardizes the fairness of these proceedilfigsy juror is exposed to any outside information,

please notify the court immediately.

-11-
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INSTRUCTION N O. 10

NO TRANSCRIPT AVAILABLE TO THE JURY
During deliberations, you will have to make your decision based on what youafeite|
evidence. You will not have a transcript of the trial. | urge you to pay closgiatt¢o the
testimony as it is given.
If at any time you cannot hear or see the testimony, evidence, questionsnoerigguet me

know so that | can correct the problem.

-12-
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INSTRUCTION NO. 11
TAKING NOTES

If you wish, you may take notes to help you remember the evidence. If you do take note

please keep them to yourself until you and your fellow jurors go to the jury roomide tlee case.
Do not let note-taking distract you. When you leave, your notes should be left in theojmyNio
one will read your notes. They will be destroyed at the conclusion of the case.

Whether or not you take notes, you should rely on your own memory of the evidence.
are only to assist your memory. You should not be overly influenced by your notes arftiiose

fellow jurors.

-13-
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INSTRUCTION NO. 12

BENCH CONFERENCES AND RECESSES

From time to time during the trial, it may become necessary for me to talk with the atofney

out of the hearing of the jury, either by havangonference at the bench when the jury is present in
the courtroom, or by calling a receBéease understand that while you are waiting, we are working.
The purpose of these conferences is not to keep relevant information from you, buédchadeci
ceitain evidence is to be treated under the rules of evidence and to avoid confusion and error
Of course, we will do what we can to keep the number and length of these conferences to
minimum.| may not always grant an attorney’s request for a conference. Do not consider my

granting or denying a request for a conference as any indication of my opiniorcaséer of

United StatesDistrict Court
For the Northern District of California
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what your verdict should be.

-14-
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INSTRUCTION NO. 13
OUTLINE OF TRIAL
Trials proceed in the following way: First, each smgy make an opening statemei.
opening statement is not evidence. It is simply an outline to help you understand wpatttha
expects the evidence will shof.party is not required to make an opening statement.
The plaintiff will then present evidee, and counsel for the defendant may ceossnine.
Then the defendant may present evidence, and counsel for the plaintiff mag»aosse.
After the evidence has been presented, | will instruct you on the law that dpphescase
and the attorneywill make closing arguments.

After that, you will go to the jury room to deliberate on your verdict.

-15-
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INSTRUCTION NO. 14
FEDERAL CIVIL RIGHTS CLAIMS —INTRODUCTION

Ms. Marker brings her federal claims under a federal civil rightatstathich provides that
any person who, under color of law, deprives another of any rights, privileges, oniimes)
secured by the Constitution or laws of the United States is liable to the injuteddpperson acts
“under color of law” when the person acts, or purports to act, in the performance iaf dffiees
under any state, county, or municipal law, ordinance, or regulation. It is not disputéxdfidext \VVu

acted under color of law.

-16-
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A substantial factor icausing harm is a factor that a reasonable person would consider

have contributed to the harm. It must be more than a remote or trivial factags Ihdbhave to be

the only cause of the harm.

Conduct is not a substantial factor in causing harm if the same harm would havedoccui

without that conduct.

INSTRUCTION NO. 15
CAUSATION

-17-
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JURY INSTRUCTION NO. 16
FEDERAL CIVIL RIGHTS CLAIM UNDER FIRST AMENDMENT —ELEMENTS

In order for Ms. Marker to recover on her federal claim against OfficdoWihe alleged
violation of her First Amendment rights of free speech and expression, Ms. Markeprove that
each of the following is more likely true than not true:

1. Officer Vu acted under color of law (undisputed);

2. Ms. Marker engaged in speech and freedom of expression protected urfélestthe

Amendment in videotaping and the questioning that she directed to the officers;
3. Officer Vu took action against Ms. Marker; and
4. Ms. Marker’s protected speech or conduct was a substantial or motivatingidéactor

Officer Vu's action.

If Officer Vu proves that it is more likely true than not true that he would have taken theg
same action against Ms. Marker even if shernai@&ngagedn activities protected under the First

Amendment, then Ms. Marker cannot recover on this claim.

A substantial or motivating factor is a significant factor.

Filming or videotaping opolice officers engaged in their duties in a public place or
guestioning a police officer’s actions aivitiesprotected by the First Amendment so long as tk
filming or questioning does not unreasonahbgrfere with the police officer’'s performance of his
duties. However, a police officer has no obligation to engage in conversation with sameoise

guestioning his actions.

-18-
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JURY INSTRUCTION NO. 17
FEDERAL CIVIL RIGHTS CLAIM UNDER FOURTH AMENDMENT —ELEMENTS

In order for Ms. Marker to recover on her claim against defendant Officer Viafalléged
violation of her Fourth Amendment right to be free from the unreasonable use of forceaiMer M
must prove that each of the following is more likely true than not true:

1. Officer Vu acted under color of law (undisputed); and

2. Theacts of Officer Vudeprived Ms. Marker of her Fourth Amendment right under the

United States Constitution to be free from the use of unreasonable forqaeasesl

later in these instructions.

Jury Instruction No. 21 explains the unreasonable use of force.

-19-
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JURY INSTRUCTION NO. 18
CIVIL RIGHTS CLAIM UNDER STATE LAW —ELEMENTS
Ms. Marker brings a claim under California state law against Officer Vuhen@ity of San
Jose for interfering with, or attempting to interfere with, her civil rights bsatist intimiction, or
coercion.To establish this claim against Officer Vu, Ms. Marker must prove that ealsé of t
following elements of her claim is more probably true than not true:

1. Officer Vu intentionallythreatened, intimidated, or coerdéd. Marker to preventdr
from exercising her First Amendment right to free speech and expressioretali@te
against her for having exercised that right or to prevent her from enjoyifigheh
Amendment right to be freedm the use of excessive force;

2. Ms. Marker was harmed; and

3. Officer Vu’'s conduct was a substantial factor in causing Ms. Marker’s harm.

-20-
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JURY INSTRUCTION NO. 19

STATE LAW —FALSE IMPRISONMENT

Ms. Marker brings a claim under California state law against Officer Vuren@ity ofSan
Jose that she wagongfully restrained by Officer Vu. To establish this claim, Ms. Markertmus
prove that each of the following is more probably true than not true:
1. Officer Vu intentionally deprived Ms. Marker of her freedom of movemerarby
unreasonable use of force; and
2. The restraint compelled Ms. Marker to stay or go somewhere for somexiiybe time,
however short;
3. Ms. Marker did not consent;
4. Ms. Marker was actually harmed; and

5. Officer Vu's conduct was a substantial factor in causing Ms. Marker’s harm.

Police in the performance of their lawful duties may detain or control the maverfe

individuals at the scene aflawful arrestincluding using force to do so, if it would appear

necessary to a reasonable officer to do so in aoderotect the safety of the officers or bystander

-21-
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JURY INSTRUCTION NO. 20
STATE LAW —BATTERY CLAIM
Ms. Marker brings a claim under California state law against Officer Vuren@ity of San
Jose that she was unlawfully physically contacte®fiicer Vu. To establish this claim Ms. Marke
must prove that each of the following elements of her claim is more likely tra@dtharue:
1. ThatOfficer Vumade physical contact with Ms. Marker
2. ThatOfficer Vu's physical contact with Ms. Marker was anreasonable use of force
against Ms. Marker

3. ThatMs. Markerdid not consent to the use of that force;
With respect to element 2, if you find that Officer Vu was not acting in the peafaenof
his lawful duties when he touched Ms. Marker, haymful oroffensive physical contact would be

unreasonable.

Jury Instruction No. 21 explains the unreasonable use of force.

Jury Instruction No. 22 explains when an officer is in the performance of his lawies.dut

-22-
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JURY INSTRUCTION NO. 21
UNREASONABLE USE OF FORCE

Under the Fourth Amendment of the United States Constitution and under the staite lay
the State of California, a person has the right to be free from the unreasonabli®ouss Die use
of force is unreasonable if a law enforcement officer uses excessive force ineiveise lawful
performance of his duties. Not every push or shove violates the Fourth Amendment. Thss, in
case, in order to prove the excessive use of force under either the UnitedC8tatgtution or
California gate law, Ms. Marker must prove that it is more likely than not that Officer ¥d us
excessive force against her when he made physical contact with her in the gecohhis
official duties.

A law enforcement officer may use such force as is “objectively reasonable”alhafethe

circumstancesPolice in the performance of their duties may detain or control the movement of

thi

individuals at the scene of anrest including using force to do so, if it would appear necessary to a

reasonable officer to do so in order to protect the safety of the officers or bystafmle must
judge the reasonableness of a particular use of force from the perspeetinemsbnable officer on
the scene and not with the benefit of hindsight.

In dekermining whether Officer Vused excessive force in this case, considafdlie
circumstances known to the officer on the scene, including:

1. The severity of the crime or other circumstances to which the officer wasndieg;

2. Whether the plaintiff posean immediate threat to the safety of the officer or to others;

3. The amount of time and any changing circumstances during whidifitter had to
determine the type and amount of force that appeared to be necessary;

4. The type and amount of force used;

5. Theavailability of alternative mébds for dealing with plaintiff; and

6. Whetherthe officer was acting in the performance of his lawful duties

The question is whether any force that was used was reasonable viewingstfr@fat¢he

perspective of a reasonable officer on the scene.

-23-
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JURY INSTRUCTION NO. 22

PERFORMANCE OF LAWFU L DUTIES

A police officer may not arrest an individual without a warrant for a misdeonedfense,
such as breach of the peace, unless the officer has reasonable cause tthhaettewéndividual has
committed the misdemeanor offense in his presence. An officer is not consideredtingpmadhe
lawful performance of his duties if he arrests someone for a misdemeasgeotiiat he does not
have reasonable cause to believe was committed in his presence. However, hia¢ daet police
officer at the scene may make an unlawful arrest does not mean that anatkemdid is not
participating in the unlawful arrest is precluded from using reasonable ¢ocoatrolthe
movament or actions of others at the scene if necessary to maintain officer odeysafety.

It is for you to decide whether Officer Vu was performing his lawful dutiesnahe made
physical contact with Ms. Marker. You should consider whether Officer Vu, when ke aly
contacted Ms. Marker, was acting in the furtherance of Officer Hisquieeaest of Mr.

Hampsmire or was taking reasonable action to ensure officer or bystandgr safet
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JURY INSTRUCTION NO. 23

LIABILITY FOR ACTS O FAGENT

Defendant Officer Vu and defendant City of San Jose are sued under state lawipalpri
and agent. The defendant City of San Jose is the principal and defendant Officéne/agent. If
you find against Officer Vu, then you must also find against the City of San Joseveétovl you
find in favor of Officer Vu, then you must also find in favor of the City of San Jose.

The City of San Jose is not a defendant under the federal civil rights law.
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JURY INSTRUCTION NO. 24
DAMAGES—PROOF
It is the duty of the court to instruct you about the measure of damages. By ingtsuati
on damages, the court does not mean to suggest for which party your verdict should bé.rendg
If you find for either plaintiff on any claim, you must determine the plaistifimages. The
plaintiff has the burden of proving damadpgsfacts that are more likely true than not trDamages
means the amount of money that will reasonably and fairly compensate thif pdetiany injury
you find was caused by the defendant. You should consider the following:
1. Thenature and extent of any injuries;
2. Any mental, physical, emotional pain and suffering experienceamywhich with
reasonable probability will be suffered in the futued
3. Thereasonable value of necessary medical care, treatment, and services incurred;
It is for you to determine what damages, if any, have been proved. Your award must b

based upon evidence and not upon speculation, guesswork or conjecture.
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JURY INSTRUCTION NO. 25

NOMINAL DAMAGES

The law which applies to this case authorizes an award of nominal damagesintiyfou f
plaintiff but you find that she has failed to prove damages as defined in thesetioss, you must

award nominal damages. Nominahtges may not exceed one dollar.
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JURY INSTRUCTION NO. 26

DUTY TO DELIBERATE

When you begin your deliberations, you should elect one member of the jury as your
presiding juror. That person will preside over the deliberations and speak for gon b@urt.

You will then discuss the case with your fellow jurors to reach agreement dan do so.
Your verdict must be unanimous.

Each of you must decide the case for yourself, but you should do so only after you hay

considered all of the evidencascussed it fully with the other jurors, and listened to the views of

your fellow jurors.

Do not hesitate to change your opinion if the discussion persuades you that you should.

not come to a decision simply because other jurors think it is right.
It is important that you attempt to reach a unanimous verdict but, of course, only if eac
you can do so after having made your own conscientious decision. Do not change an honest

about the weight and effect of the evidence simply to reach a verdict.
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JURY INSTRUCTION NO. 27

COMMUNICATION WITH COURT

If it becomes necessary during your deliberations to communicate with mmayosend a
note through the marshal, signed by your presiding juror or by one or more membergiof.No
memberof the jury should ever attempt to communicate with me except by a signed wniitig; |
communicate with any member of the jury on anything concerning the casa aniting, or here
in open court. If you send out a question, | will consult with tntigs before answering it, which
may take some tim&.ou may continue your deliberations while waiting for the answer to any
guestion. Remember that you are not to tell anyone—including me—how the jury stands,
numerically or otherwise, until after you have reached a unanimous verdict or havesicbanged.

Do not disclose any vote count in any note to the court.
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JURY INSTRUCTION NO. 28

RETURN OF VERDICT

A verdict form has been prepared for you. After you have reached unanimous ag@emyg
a verdct, your presiding juror will fill in the form that has been given to you, sign ateli and

advise the court that you are ready to return to the courtroom.
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