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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

GUIFU LI, MENG WANG, FANG DAI,LIN ) Case No.: 5:10-CV-01189-K
CUI, and ZHONG YU, on behalf of themselvgs

and all others similarly situated,
ORDER GRANTING PLAINTIFFS’
MOTION FOR DEFAULT JUDGMENT;
GRANTING PERMANENT
INJUNCTION

Plaintiffs,
V.

A PERFECT DAY FRANCHISE, INC, a
California Corporation, et al.,

Defendants.

N N N N N N N e e e ”

Plaintiffs in this certified wage and hoclass action are current and former massage
therapists that have been classifiedraependent contractors Befendant A Perfect Day
Franchise, Inc. and/or A Perfect Day, Inc. (“letfDay”). Before the Court is Plaintiffs’ motion
for default judgment against corporate Defendddrfect Day and Minjian Hand Healing Institute

(“Minjian”), and individual Déendants Huan Zou, Tailiang Li,/JQiu and Jun Ma (collectively

the “Defaulting Defendants”). ECF No. 506. h&aring on this motion was held on June 14, 201P.

For the reasons set forth below, Plaintifistion for default judgment is GRANTED.
|. BACKGROUND
This case was filed on March 22, 2010, aras reassigned to the undersigned judge on
August 2, 2010. On February 25, 2011, the Courd $eal date of April 16, 2012. ECF No. 155.

On September 29, 2011, in order to accommodatguest from Plaintiffs’ counsel, the trial date
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was moved up to April 2, 2012. ECF No. 267. Sinsetteng the trial date, the Court has certified
a class of Plaintiffs under the FLSA and €alifornia state wage and hour clain®eECF Nos.
269.

The history of litigation in this case smthe matter was reassigned is extensively
chronicled in the Court’s Order of March 1912, denying Huan Zou’s motion to dismiss, and
granting in part and denying part Plaintiffs’ motion for sarions and Defendants’ motion for
summary adjudication and will not be repeated in detail eeeECF No. 389. In the March 19
Order, the Court detailed the two year litigatlostory in this case,ral the repeated discovery
abuses perpetrated by the Defendants in thisrac#lthough the Court declined to grant default

judgment against Defendants at the time Gbart did impose issue sanctions against all

Defendants, except Jade'lhased upon the Defendants’ abusive litigation tactics, and based upon

evidence of collusion amongst the Defendanti.Dafendants, until March 2012, participated in
the litigation through their counsel, thaw Offices of Richard C.J. Wahng.

The events surrounding and post-dating the ColNtarch 19 Order & relevant to the
motion for default judgment and are further dethibelow. A hearing on Plaintiffs’ motion for
sanctions and Defendants’ motion for summejudication was held on February 16, 2012.
Additionally, the partiesvere scheduled to have a Magase Judge Settlement Conference
(*MJISC”) with Judge Spero on March 7, 2012. tA¢ February 16, 2012 hearing, the Court
indicated it intended to issue a ruling on the peganotions before the parties’ MJSC. On March
5, before the Court was able to issue an codehe pending motions, 2 days before the MJSC, gnd
less than one month before thial date, Defendant Perfect péled a petition for Chapter 7
bankruptcy, which automatically stayed the procegslias to Perfect Day in this Court. On
March 6, 2012, Defendants Tailiang Li and Jin €ed a bankruptcy péton, which effectively
stayed proceedings as to Tailidrdgand Jin Qiu in this CourtPlaintiffs obtained relief from the
bankruptcy stays on March 9, 2012, and March 19, 2@kpgectively. This Court issued its Ordef

on the pending motions on March 19, 2012, imposiegstnctions outlineabove, and granting in

! Defendant Jade Li was dismissed from #tton pursuant to Defendants’ motion for summary
adjudication. Defendant Tom Scheimmhas settled with the class and is not subject to this default
judgment order.
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part and denying in part Defdants’ motion for summary adjwdition. Notably, Perfect Day’s
bankruptcy petition was dismissed March 28, 2012 for failure todi necessary financial asset
information with the Bankruptcy CourGeeU.S. Bankruptcy Courtlorthern District of
California, Case No. 12-51703.

At a case management conference on Klafs 2012, defense counsadicated that all
Defendants, in addition to Perfect Day, TaitieLi, and Jin Qiu, wereonsidering filing for
bankruptcy, and that defense counsel intendeges to withdravirom representing the
Defendants. The Court indicated it was not irediio allow defense counsel to withdraw, given
the impending April 2, 2010 trial date and defens@nsel’s intent to arguon behalf of Perfect
Day before the Ninth Circuit on May 18, 2012, butited defense counsel to file a motion. On
March 16, 2012, less than three weeks before trial, the Law Offices of Richard Wahng filed a
motion to withdraw as counsel as to all Defendants except Tom Schriner. On March 19, 201]
Defense Attorney Lee Sheldon filed a declaratiegarding a request for a status conference
indicating that Defendants Perfdaay, Minjian, Huan Zou, Tailigg Li, Jin Qiu, and Jun Ma, had
terminated the Law Offices &ichard Wahng. ECF No. 374.

On March 20, 2012, the Court allowed defeosensel to withdraw as to all Defendants

except Tom Schriner, but issued the following finding:

The parties are two weeks from trial in a matter that has been set for trial since
February 2011. Given the pattern of obstion that Defendants have displayed
throughout this case, the Court considbesrecent actions by several Defendants
to file for bankruptcy on theve of a court-ordered settient conference and trial
and subsequent attempts of defense couaseithdraw from representation to be
further evidence of Defendss’ pattern and practic# evasion, obfuscation, and
delay.

Order Regarding Defendants, Defense CounsdlUpcoming Trial Deadlines at 3, ECF No. 394
The Court also gave the Defaulting Defendartk@ce. The Defaulting Defendants were allowe
to either: (1) proceed pro se) (Rigate with their current defese counsel, or (3) obtain new
counsel.ld. at 4. The corporate Defendants Perfect &ay Minjian were informed that the local
rules prohibited them from proceeding pro &k.at 4 n.1. The Court reitdeal that regardless of
the Defendants’ choices, the trial schedule remained afdset. 4. The Defaulting Defendants

that still wished to terminate counsel, wesquired to submit signed written declarations
3
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acknowledging consent to allow defense counselitiednaw in light of the requirements containeq
in the order.ld. at 5. Finally, the Defaulting Defendantsre@varned that failure to comply with
the pretrial deadlines or appear for trial miglatdeo default judgment being entered against the
non-complying Defendantdd. at 4.

Defendants, Huan Zou, on behalf of himseltl Perfect Day; Tailiang Li, on behalf of
himself and Minjian; Jiiu; and Jun Ma all signed declaoms acknowledging that they elected
to terminate the Law Offices of Richard Walargl acknowledged the requirements imposed in
the Court’s March 20 Order, includj the threat of default judgmefor failure to comply with the
rules or appear at trialSeeSheldon Decl. Exs. A-D, ECF No. 402.

A pretrial conference was held on March 27, 2012, and the Defaulting Defendants failg
appear. ECF No. 436. The Court granted defensinsel’s motion to withdraw, and ordered
defense counsel to inform Defendants tg, fig March 28, 2012, decldians under penalty of
perjury stating: (1) whether each Defendant wiillvill not attend trial; (2) if a Defendant does
intend to appear, whether the Dadiant would appear pro se ottlwnew counsel (except for the
corporate Defendants Perfect Day and Minjian aleprecluded from appearing pro se); and (3
if the Defendant is to appear with new coung&f new counsel must file a notice of appearance
by the same deadlinéd. No declarations were filed. The@t also set a settlement conference
before the Honorable Ronald M. Whyte for April 2, 2012 at 10:00 a.m. and a final pretrial
conference for April 2, 2012 at 2:00 p.nd.

At the April 2, 2012 Settlement Conference, tindy appearances weby Plaintiffs, Tom
Schriner, and Jun Ma. All other @@dants failed to appear. At the settlement conference, whe
Judge Whyte inquired as to whether DefendantMarmntended to appear for trial the next day,
Ma refused to answer. On the same day, thet®elnl a final pretrial conference at 2:00 p.m.
The Defaulting Defendants, including Jun Ma, falle@ppear at the fih@retrial conference.

At the April 3, 2012 trial, Defendants Perf&zy, Minjian, Tailiang Li, Jin Qiu, Huan Zou,
and Jun Ma failed to appear. After waitinghaour to see if the Defaulting Defendants would
appear for trial, the Court dismissed the juBased on the Defaulting Defendants’ failure to

appear, despite repeated opportusite participate and warningsatifailure to do so would result
4
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in default judgment, the Courtratk the amended answers offeet Day, Minjian, Jin Qiu, and
Tailiang Li, and the answer of Jun Ma. ECB.M61. The Court then ordered the Clerk of the
Court to enter default against the Defaulting Defenddudtssee alsd&ECF No. 462.

After the default was entered against the Difag Defendants, Tailiang Li and Huan Zou
belatedly filed for permission to sign up for the electronic case filing sysse®ECF Nos. 470;
498. The Court granted Li and Zou's requestApril 17, 2012, and May 8, 2012, respectively.
SeeECF Nos. 476; 502. Additiongll Tailiang Li sent a lettestated April 1, 2012, and filed on
May 2, 2012. In the letter, Tailiang Li argued tNahjian and Perfect Day are separate entities.
Tailiang Li did not indicate an tant to contest the default judgnmer to otherwise engage in
litigation.

Plaintiffs filed a motion for default judgmeah May 9, 2012. Mot. for Default J. (*MDJ"),
ECF No. 506. The previously certified class of Riéfs seek default judgment against all of the
Defaulting Defendants for failure to comply witlate and federal wage ahdur laws. Plaintiffs
filed and served an updated motion for déifjudgment on June 7, 2012. ECF No. 520.

Judgment is sought for restitution, damages, penalties and intetlestamount of
$11,711,499.83 as set forth in the concurrently filedaration of Jeffrey S. Petersen, Ph.D.
Updated Petersen Decl. § 26. In addition to mopetamages, Plaintiffs request that this Court
enter a permanent injunction against Defendaggsaining them from engaging in future
violations of California and federal wage and hour laws. MDJ at 1. Finally, Plaintiffs’ counsel
seek reasonable attorneys’ feassptosts in the amount of $1,422,937.74.

The Defaulting Defendants have all failecbtgect to Plaintiffs’ motion for default
judgment, or to contest the amount of dansagefees sought. Additionally, the Defaulting
Defendants failed to appear at the Juae2012 hearing on the default judgment.

IIl. LEGAL STANDARD

A corporation or other artdial entity must be represted by licensed counsebee, e.g.,
Rowland v. California Men’s Colon$06 U.S. 194, 201-202 (1993) (noting that 28 U.S.C. § 16
does not allow corporations, pantskips, or associations to agay in federal court other than

through a licensed attorney);W@iL.R. 3-9(b) (“A corporaibn, unincorporated association,
5
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partnership or other such entityay appear only through a memibéthe bar of this Court.”).
Therefore, while pro se litigantan represent themses, they cannot represent corporations,
companies or other artificial engs. Further, although pro se litigaare held t@a lesser pleading
standard than are other partiese Federal Exp. Corp. v. Holoweckb2 U.S. 389, 402 (2008)
(pro se pleadings are to biéerally construed”), the Locd&tules provide that “[a] person
representing him or herself without an attorigelpound by the Federal Rules, as well as by all
applicable local rules. Sanctiofiscluding default or dismissathay be imposed for failure to
comply with local rules.” Civil L.R. 3-9(a).

Pursuant to Rule 55(b)(2), the court mateem default judgment when the clerk, under
Rule 55(a), has previously entered the party’suefded. R. Civ. P. 55(b). Under Federal Rule
of Civil Procedure 55(b)(2), a psirinay apply to the court for entry of judgment by default. Whe
a party against whom a default judgment is sobgktappeared personally or by a representative
“[t]hat party or its representativaust be served with written tice of the application at least 7
days before the hearingld.

“The district court’s decisiowhether to enter a default judgnt is a discretionary one.”
Aldabe v. Aldabe616 F.2d 1089, 1092 (9th Cir. 1980). OnceQGherk of Court enters default, all
well-pleaded allegations regarding liability arkda as true, except with respect to damadyest.
Hous. of Marin v. Comh285 F.3d 899, 906 (9th Cir. 2002eleVideo Sys., Inc. v. Heidenthal
826 F.2d 915, 917 (9th Cir.198Bhilip Morris USA v. Castworld Products, In219 F.R.D. 494,
499 (C.D. Cal. 2003) (“[B]y defaulting, Defendastdeemed to have admitted the truth of
[plaintiff’'s] averments.”). In exercising its skretion to enter defaylidgment, the Court may
consider the followingtitel factors: (1) the possibility of prejudice to the plaintiff, (2) the merits
plaintiff's substantive claim, (3) the sufficiency tble complaint, (4) the sum of money at stake in

the action; (5) the possibility @f dispute concerning materiakts; (6) whether the default was

due to excusable neglect, and (7) the strong pahclerlying the Federal Rules of Civil Procedure

favoring decisions on the merit&itel v. McCool 782 F.2d 1470, 1471-72 (9th Cir. 1986).
[ll. DISCUSSION

A. Whether Default Judgment is Proper
6
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1. Notice

As a procedural prerequisite to gragtidefault judgment against the Defaulting
Defendants, Plaintiffs must first establish ttheg Defaulting Defendants were served with written
notice of the application atdst 7 days before the heagion the default judgmenSeeFed. R.
Civ. P. 55(b)(2) (“If the party agnst whom a default judgment is sought has appeared personal
or by a representative, that paaotyits representative must besad with written notice of the
application at least 7 days bedahe hearing.”). Failure ®atisfy Rule 55(b)(2)’s notice
requirement is a serious procedwgaior usually justifying reversah appeal or theetting aside of
a default.In re Roxford Foods, Inc12 F.3d 875, 879 (9th Cir. 1998inggold Corp. v. Worrall
880 F.2d 1138, 1141 (9th Cir. 1989Yjlson v. Moore & Assocs., In&G64 F.2d 366, 369 (9th Cir.
1977).

Although notice was originally defective msDefendants Huan Zou, Perfect Day, Jun M4,

and Jin Qiu, Plaintiffs curetthe defect and served Ma, and Qiu on May 24, 2012, and served
Perfect Day and Zou on May 25, 2012eeECF Nos. 514, 517. On June 7, 2012, Plaintiffs filed
and served on all Defendants an amended motion for default judgment, which amended the
damages calculations of the motion for defaudgjment. Defendant Tailiang Li became an ECF
filer before the motion for detdt judgment was filed by Platiffs on May 9, 2012. Therefore,
Tailiang Li received notice of the default judgment motion, as well as the amended default
judgment motion. All Individual Defendants havad notice of the default judgment more than
seven days in advance of the hearing, thasting the requirements of Rule 55(b)(2).
Additionally, it is reasonable toonclude that Perfect Day andmjlan also received notice of
Plaintiffs’ application for default judgmenebause the sole owners of both Perfect Day and
Minjian — Huan Zou and Tailiang Li, respectivelyeceived notice of the motion. Accordingly,
the Court finds that Plaintiffs’ have satefi the notice requiremeat Rule 55(b)(2).
2. First Eitel Factor: Possibility of Prejudice

Under the firsEitel factor, the Court considers the podgypof prejudice toa plaintiff if

default judgment is not entered against a defendemi factor weighs heavily in favor of granting

default judgment in this case. Plaintiffs halegently pursued this alss action for two years,
7
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despite the Defaulting Defendantailure to comply with their discovery obligations. Moreover,
as is apparent from the procedural history of tase, the Defaulting Bendants’ conduct as the
parties neared the MJSC and trial suggests tisgnala default judgment, Plaintiffs will never be
able to have their case heard on the merits.

The timing of Perfect Day, Tailiang Li, adth Qiu’s bankruptcy filings, and corresponding
stays of litigation justlays before the MJSC and less thanamth before trial create the strong
inference that these Defendants used the @ty filing to avoid the pending litigatiorCt.
Roberts v. Heiml84 B.R. 814, 819 (N.D. Cal. 1995). Moreover, the fact that Perfect Day’s
bankruptcy petition was dismisseabstly after it was filed providefurther evidence that Perfect
Day’s bankruptcy filing was soleintended to avoid and delay adision on the merits in this
action. Seed. (“[A]n absence of reorganization activity the debtor during the pendency of its
bankruptcy action implies that the filing of tredtion was not motivated by a good-faith intent to
reorganize.”).

Additionally, the fact that the Defaultifgefendants, as a group, terminated their
representation less than threeeks before the trial date, atien failed to appear for all
subsequent pretrial conferencas,well as the trial date, provides further evidence that absent a
default judgment, resolution of this mattesisply not possible. Given the evidence of
Defendants’ pattern and practiceeMasion, obfuscation, and delay, t@isurt finds that Plaintiffs
would be unduly prejudiced absent an entrgde&fault judgment against Perfect Day, Minjian,
Huan Zou, Tailiang Li, Jin Qiu, and Jun M@&f. Craigslist, Inc. v. Naturemarket, In694 F.

Supp. 2d 1039, 1061 (N.D. Cal. 2010) (“[W]here a defatiddailure to appear makes a decision
on the merits impracticable, if not impossible, entry of default judgment is warranted.”) (intern

guotations omitted). Thus, the first factor gles in favor of granting of default judgment.

3. Second and ThirdEitel Factors: Merits of Plaintiff's Substantive Claims
and the Sufficiency of the Complaint

The second and thirfditel factors address the merits andfisiency of Plaintiff's claims
pled in the complaint. These twactars are often analyzed togeth&ee Dr. JKL Ltd. V. HPC IT
Educ. Ctr, 749 F. Supp. 2d 1038, 1048 (N.D. Cal. 2010)itdmmanalysis of the second and third

8
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Eitel factors, the Court will accept as true alllw#eaded allegations regarding liabilityaeeFair
Hous. of Marin 285 F.3d at 906. The Court wilierefore consider the mesriof Plaintiffs’ claims,
and the sufficiency of its pleadings together. Notably, Plaintiffs’ clgonsuant to PAGA are
predicated on violations of the wage and Haurs identified below. Because Plaintiffs’' PAGA
claim is an additional avenue for damagesQbart will address the lief sought under PAGA in
the damages section of this Order.
a. Misclassification of Workers

Under California law, the defining featuretbe employer-employee relationship is the
employer’s “right to control the manner amgans of accomplishing the result desire§.G.
Borello & Sons, Inc. v. Dep’t of Indus. Relatipd8 Cal. 3d 341, 350 (1989) (internal quotation
marks omitted). California courts also look to secondary indicia to determine whether an
individual is an employee, inafling: (1) the right to dischaegat will; “[2] whether the one
performing services is engagedardistinct occupatn or business; [3] the kind of occupation,
with reference to whether, the locality, the work is usuglidone under the direction of the
principal or by a specialist withogtipervision; [4] the sk required in the particular occupation;
[5] whether the principal or the wker supplies the instroentalities, tools, and the place of work
for the person doing the work; [6] the length of tifaewhich the services are to be performed; [71
the method of payment, whether by the time or by the job; [8] whether or not the work is a pa
the regular business of the principal; and [9] whetenot the parties belve they are creating the
relationship of employer-employeeld. at 350-351Narayan v. EGL, In¢ 616 F. 3d 895, 900-03
(9th Cir. 2010) (employer’sperational control over work&rperformance, appearance,
interactions with customers and equipmemd supplies used demonstrated employment
relationship). “[T]he individualdctors cannot be applied mechanicakyseparate tests; they are
intertwined and their weight dependn particular combinationsBorello, 48 Cal. 3d at 351
(internal citation and quotations omitted). The Court must “assess and weigh all of the incide
the relationship with thenderstanding that no one factor is de@, and that it is the rare case
where the various factors will point with unanimity in one direction or the otidtRB v.

Friendly Cab Cq.512 F.3d 1090, 1097 (9th Cir. 2007) (imizlrcitation and quotations omitted).
9
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Plaintiffs have sufficienthalleged that Defendants misclassified Plaintiffs and Class
members as independent contractors when, theyndiat, employees who perform services that
are controlled by Defendants. SAC 1 42, 44, 48, 54, 60, 111(e). According to the SAC,
Plaintiffs’ perform services within Defendantssual course of business and do not work in an
independently established tradecupation, profession, or bosss. SAC { 44. Defendants
instruct Plaintiffs how to do their work, regudaheir hours, determirend control the terms,
conditions, and amounts paid for Plaintiffs’ servicBgfendants disciplined &htiffs and dictated
the performance and details of their jold. at § 45. Defendantssal provide the necessary

instrumentalities for work, but chge Plaintiffs for the toolsld. at § 51. Defendants exercise

control over the hours, wages and all working coodgiof class members, set the price, schedule

and terms of the services class members peaadlients, and hold class members out as
employees to the publidd. at 11 45-46, 54, 58-60. Thus, Plédfathave sufficiently established,
for the purposes of default judgment, that the Defaulting Defendants retain the “right to contrg
manner and means of accomplishing the result dgsmed have been unlawfully classified by
Defaulting Defendants as independent contractvhen they are, in fact, employe®&sorello, 48
Cal. 3d at 350.
b. Failure to Pay Overtime Under California and Federal Law

California Labor Code Section 1194(a) stated tany employee receivinless than . . . the
legal overtime compensation applicable to the eyg® is entitled to recover in a civil action the
unpaid balance of the full amount of this overtime compensation, including interest thereon,
reasonable attorney’s fees, and costs of s@eéCal. Lab. Code § 1194. “Any work in excess of]
eight hours in one workday and any work icess of 40 hours in any one workweek must be
compensated at the rate of no less than one@a&dhalf times the regular rate of pay for an
employee.” SeeCal. Lab. Code § 510(a). Under federal law, the legal overtime pay rate for
employees is one and one-half times an employegidar hourly rate gbay for work performed
in excess of 40 hours in a workweek. 29 U.8Q07. The SAC alleges that class members
routinely worked in excess of eight hours in a day and 40 hours in a week and that Defendan

willfully failed to pay them time and a half for that time. SAC {1 49, 62-65, 70. Plaintiffs have
10
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therefore adequately pled a \atbn of Federal and Californiavia requiring payment of overtime
compensation.
c. Failure to Pay Minimum Wage Under California Law

California Labor Code Section 1194 provideatttany employee receiving less than the
legal minimum wage . . . is entitled to recowea civil action the unpd balance of the full
amount of this minimum wage.SeeCal. Labor Code 8§ 11945ection 1194.2 entitles such
employees to recover liquated damages “inatim@unt equal to the wages unlawfully unpaid and
interest thereon.’SeeCal. Labor Code § 1194.2. Accorditmythe applicable wage order for
service industry employees, “l&ry employer shall pay to eaemployee wages not less than
seven dollars and fifty cents ($7.50) per houralbhours worked, effective January 1, 2007, and
not less than eight dollars ($8.qt9r hour for all hours worked, effective January 1, 2008 . . ."
IWC Wage Order 2-2001 T 4. Th#egations in the SAC estabilishat class members worked
shifts of 8 or more hours but were only paid for the hours they actualtyped massage, which
in some instances was as little as one laoday. SAC Y 55-56. Throughout the class period,
class members were not paid minimum wages for all hours worked. SAC |1 48-50, 78, 1113
120. Plaintiffs have therefore adequately @edolation of Californa’s minimum wage law.

d. Failure to Provide Itemized Wage Statements

California Labor Code § 226(a) mandates #raemployer “furnish each of his or her
employees . . . an accurate itemized statemantitmg showing [among other things] (1) gross
wages earned, [and] (2) total hours worked byetheloyee, [and (3)] net wages earned.” Cal.
Lab. Code § 226(a). Under subsection (e) odrae provision: “[a]n eployee suffering injury
as a result of a knowing and intemtad failure by an employer to comply with [section 226(a) ] is
entitled to recover thgreater of all actual damages onfidiollars ($50) for the initial pay period
in which a violation occurs and one hundred dsli$100) per employee for each violation in a

subsequent pay period, not exceeding an aggregatdty of four thousand dollars ($4,000) . . .”

Cal. Lab. Code § 226(e). The allegations in the S8€quately establish that Defendants failed {o

provide accurate itemized wage stateme®&C 11 88 (“Defendants ...fail[ed] to provide

accurate itemized wage statements in writing showing all applicable rates in effect during the
11
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period and the corresponding numb€&hours worked at each hdwrate by Plaintiffs and
members of the Class,” “fail[ed] to show the dadé¢ labor for which payments are or were being
made,” and “fail[ed] to provide complete andamcurate information concerning deductions that
are or have been taken from these employeegéw/d Moreover, the allegations in the SAC
establish that Defendants’ conduct was knowing and williilat §88-90. Plaintiffs have
therefore adequately pled a vitikan of California Labor Code § 226.

e. Waiting Time Penalties

California Labor Code Section 203 provides thidt an employer wilfully fails to pay,
without abatement or reduction, . . . any wagesnoémployee who is discharged or who quits, th
wages of the employee shall continue as a penalty fhe due date thereof at the same rate unti
paid or until an action therefe® commenced; but the wageslshat continue for more than 30
days.” Cal. Lab. Code § 203(alpon discharge, the employeesirned and unpaid wages are du
within 72 hours. Cal. Lab. Code § 201(a).

An employer effectuates a “discharge” moty when it fires an employee from ongoing
employment, but also when it releasesegh®loyee upon completion of a particular job
assignment or time duration for which he or she was higed Smith v. Superior Cou89 Cal.
4th 77, 92 (2006). Additionally, the meaning ofifttul” under Section 203 “is that an employer
has intentionally failed or refused to pmrh an act which was required to be don8€e Amaral v.
Cintas Corp., No. 2163 Cal. App. 4th 1157, 1201 (2008). “Téraployer’s refusal to pay need
not be based on a deliberate evil purpose tiadd workmen of wages which the employer know
to be due.”ld. (internal quotation marks omitted). Puast to 8 Cal. Code. Reg. § 13520: “A

willful failure to pay wages within the meang of Labor Code Section 203 occurs when an

employer intentionally fails to pay wages to an employee when those wages are due. However,

good faith dispute that any wages are due wdtjude imposition of waiting time penalties under
Section 203. A ‘good faith disputtiat any wages are due occuttsen an employer presents a
defense, based in law or fact which, if successtould preclude any recomeon the part of the
employee.” In this case, Plaintiffs have sufficigmlleged that “Defendds have willfully failed

and refused to timely pay compensation amges, including unpaid overtime pay, unpaid
12
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minimum wage pay and unpaid meal period compgensao Plaintiffs and members of the Class
whose employment terminated. As a result, Defendants are liable to Plaintiffs and members
Class for waiting time penalties.” SAC § 102. THisyntiffs have suffiently established that
Defendants have violated Califoa Labor Code Sections 201-203.
f. Conversion of Tips

California Labor Code Section 351 forbids employers from collecfratyities left for
employees by a patron. The statute specificatiyires an employer “that permits patrons to pay,
gratuities by credit card shall pay the employtesfull amount of thgratuity that the patron
indicated on the credit cardgslwithout any deductions fong credit card payment processing
fees or costs that may be charged toa@mployer by the credit card company.”

There is no private right of action for thelation of California LAor Code Section 351.
Lu v. Hawaiian Gardens Casino, In&0 Cal. 4th 592 (2010). Howaveiolations of section 351
“are actionable as unlawful business practiceg\tiderson v. American Airlines, IndNo. 08-
4195, 2011 WL 855820, at *9 (N.D. Cal. Mar. 9, 2011) (citdtgeridge v. Reins Int’l Cal., Inc.
172 Cal. App. 4th 908 n.6 (2009)). Plaintiffs halleged in the SAC that Defendants took a

portion of class members’ tips that were paicthgnts by credit card and thus Defendants are

“liable for . . . Plaintiffs and Class members foe thss of gratuities paid by the customers.” SAC

19 105-08, 111.
g. Unfair Competition Law

The UCL creates a cause of action for businesstiges that are: (1) unlawful, (2) unfair,
or (3) fraudulent. Cal. Bus. & Profs. Co8é.7200. Its coverage has been described as
“sweeping,” and its standard for wrongfuisiness conduct is “iettionally broad.”In re First
Alliance Mortg. Ca.471 F.3d 977, 995 (9th Cir. 2006). Each “prong” of the UCL provides a
separate and distinttteory of liability,Lozano v. AT & T Wireless Servs., Iri04 F.3d 718, 731
(9th Cir. 2007). Plaintiffs makevo UCL claims in their SAC. First, Plaintiffs claim that
Defendants’ violations of the other wage and Haws create liability undehe UCL. MDJ at 10;
SAC 1 111(a). Second, the named Plaintiffs hbee additional UCL claims (which were not

certified as class claims) under the unfair aaddulent prong for the “tuition” payments that
13
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Defendants fraudulently induced Plaintiffs to pay to attendiihripefore they would be employed
by Perfect Day.ld. at 112-114.

The unlawful prong of the UCL prohibits “amyhg that can properlge called a business
practice and that at the satmae is forbidden by law."Cel-Tech Commc’ns, Inc. v. L.A. Cellular
Tel. Co, 20 Cal. 4th 163, 180 (1999) (quotation mankd eitations omitted). By proscribing “any
unlawful” business practice, Cal. Bus. & Pra@ade § 17200, the UCL permits injured consumel
to “borrow” violations of other laws and tra&iem as unfair competition that is independently
actionable.Cel-Tech 20 Cal. 4th at 180. Because Pldis have established Defendants’
violations of predicate statutess explained above, Plaintiffswyeaestablished liability under the
UCL. SAC 1 111(a).

The UCL also creates a cause of action for anlegs practice that ifraudulent” even if
not specifically proscribed by sons¢her law. In order to statecause of action under the fraud
prong of the UCL a plaintiff must show that mieers of the public are likely to be deceived.
Schnall v. Hertz Corp.78 Cal. App. 4th 1144, 1167 (2000). “[T]his prong of the UCL is govern
by the reasonable consumer test: a plaimdly demonstrate a violation by showing that
reasonable members of the public are likely to be deceivedbio v. Capital One Bank13 F.3d
1195, 1204 (9th Cir. 2010) (internal quotation marks omitted).

The SAC alleges that Defendants fraudulentjuced Plaintiffs to pay sums of money to
Defendants for “tuition” by promising futuemployment and guaranteed high monthly income.
SAC 11 36-41, 48, 112. Relying on these promises, @able Plaintiffs paid sums for “tuition.”
Id. 1 112. Rather than receiving such guaranieesime, however, Plaintiffs found themselves
locked into low wage jobsld. Based on these allegations in 8&C, Plaintiffs have sufficiently
alleged that they were deceivietlo paying these tuition paymisnn violation of the UCL.

h. Failure to Provide Meal Periods

Plaintiffs claim for failure tgrovide meal periods was not teed. Nonetheless, the five
named Plaintiffs seek default judgment as to timeiividual claims basedn Defendants’ failure to
provide meal periods. California Labor Cdskection 226.7 provides that “[n]Jo employer shall

require any employee to work during any meaiest period. . .” Cal. Lab. Code § 226.7(a). An
14
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employer is required to provide employees witheal period of not less than 30 minutes if the
employee is employed for more than five hounsday. Cal. Lab. Code § 512. “If an employer
fails to provide an employee a meal period st period . . . the employshall pay the employee
one additional hour of pay at the employee's @guate of compensation for each work day that
the meal or rest period is notovided.” Cal. Lab. Code § 226.7(b). The SAC adequately allege
that Plaintiffs routinely were geived of off-duty meal periodsSAC 11 83 (“Plaintiffs and Class
members worked at least 5 hours a day, and wengrovided meal periods as required by law”).
Thus, the named Plaintiffs have sufficiently ebthied a claim for failuréo provide meal periods.
i. Failure to Indemnify Employees for Expenses

Plaintiffs’ claim for failure to indemnify eployees for expenses was also not certified.
Nonetheless, the five named Plaintiffs seek ulefadgment as to theindividual claims based on
Defendants’ violation of Califeria Labor Code Section 2802, wh requires an employer to
“indemnify his or her employee rf@ll necessary expenditureslosses incurred by the employee
in direct consequence of the disg@of his or her duties.” Plaiffs have sufficiently alleged that
“Defendants have required Plaffs and members of the Class to make purchases and incur wa
related expenses without reimbursement.” SAB .| Plaintiffs have fuher specified that the
necessary expenditures include deductions fosssage lotions, tissues, advertising flyers, [and]
uniforms. Id. at § 51. The named Plaintiffs have tkufficiently established a claim for violation
of Labor Code Section 2802.

J. Liability of Defendants

The allegations in the complaifurther attach liabilityto each of the remaining Defendants.

Plaintiffs’ well-pleaded complaint contains ajions that Defendankda, Tailiang Li, Qiu, Zou
and Minjian are the joiremployers and alter egos of RetfDay. SAC 1 19-20, 43. Those well
pleaded allegations are taken as trae that default has been enteré&ir Hous, 285 F.3d at
906. Minjian, Zou, T. Li and Ma are employensder FLSA. SAC 1 68; 29 U.S.C. § 203(d)
(FLSA applies to “any person acting directly or indthg in the interest of an employer in relation
to an employee”)Nationwide Mut. Ins. Co. v. Dardef03 U.S. 318, 326 (1992) (FLSA defines

employer “expansively” and ith a “striking breadth”).
15
Case No.: 10-CV-01189-LHK
ORDER GRANTING MOT. FOR D. JUDGMER GRANTING PERMANENT INJUNCTION




United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o dN WwN B O

All Defendants — Minjian, Zou, T. Li, Qiu, and Mae the alter egos of Perfect Day. SAC
19-20, 43. They are thus jointly and severally kafolr the full amount of the judgment entered in
this case. ECF No. 389 at 41:3-43riye Schwarzkop626 F.3d 1032, 1038 (9th Cir. 2010);
Nilsson, Robbins, Dalgarn, BerlineCarson & Wurst v. Louisiana Hydrole854 F.2d 1538, 1544
(9th Cir. 1988)Sonora Diamond Corp. v. Super. &3 Cal. App. 4th 523, 538 (2000) (citing
Roman Catholic Archbishop v. Super.,@6 Cal. App. 3d 405, 411 (1971)).

4. Fourth Eitel Factor: The Sum of Money at Stake

Under the fourth factor, “the court must coles the amount of mogeat stake in relation
to the seriousness of Defendant’s condu&epsiCo Inc. v. Cal. Sec. Ca288 F. Supp. 2d 1172,
1176 (C.D. Cal. 2002xee also Eitel782 F.2d at 1471-72. “The Court considers Plaintiff's
declarations, calculations, and other documesratf damages in determining if the amount at
stake is reasonableTruong Giang Corp. v. Twinstar Tea Cqrplo. 06-CV-03594, 2007 WL
1545173, at *12 (N.D. Cal. May 29, 2007). Defautligment is disfavored when a large amount
of money is involved or unreasable in light of the potentifoss caused by the defendant’s
actions. See id

In this case, Plaintiff seeks $11,711,499.83, plusrais’ fees and costs in the amount of
$1,422,937.72. While the amount Plaintiff seeksgaificant, Plaintiffs have conducted
significant discovery into the amount of damage®d, and have enlisted the assistance of a
damages expert that was prepaxetkestify at the trial on Afir3. Furthermore, the amount of
money at stake, in light of the the size of ¢heess (127 class members)e ttlass period (beginning
March 2006), and the number oarhs brought, is not unreasonabkanally, the SAC alleges that
much of Defendants’ conduct was willful andnaid at exploiting non-English speaking, low wage
workers. See, e.g.SAC 1 36-38. Given these facts, theu finds that the amount of money at
stake is reasonable under theegmstances, so the fouritel factor weighs in favor of a default

judgment.

5. Fifth, Sixth, Eitel Factors: Potential Disputes of Material Fact and
Excusable Neglect

The fifth Eitel factor considers the possilyliof dispute as to any rtexial facts in the case.

Admittedly, in this case, there isatipossibility of a material dispeidf fact as is evidenced by the
16
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fact that litigation has esumed the better part of two yeaksowever, in light of the procedural
history of this case, the Courtsatisfied that the possibility @ material dispute of fact is
outweighed by the need to enter default judgm@ihiere are several reasons for this conclusion.
First, as the Court has detailed in severalrgrders, the Defendantsiain witnesses regarding
liability, particularly Jun Ma and de Li, are simply not credibleSee, e.g.March 19 Order at 23-
24, n.18, n.19. Second, Defendants Perfect Day angadihave failed to produce significant
discovery related to Plaintiffs’ alter ego theafyliability. The Court found in its March 19 Order
that “[t]he inevitable inference is that Defent&Perfect Day [and] Minjian . . . not only possess
documents that were never produced, but treirtformation contained in those documents is
unfavorable to Defendants’ interests.” Figathe Defaulting Defendants’ evasive behavior in
collectively terminating defense wosel on the eve of trial furtheupports an inference that any
defense presented at trial would likelot have been meritorious.

The sixthEitel factor considers whether failure to appear was the result of excusable
neglect. There is no evidence that Defendanifgr&ato participate in the litigation is due to
excusable neglect. Indeed, the Defaultingeddants’ conduct establishes the opposite. The
Defaulting Defendants were warneatliailure to appear at trialould lead to default judgment,
and the Defendants submitted signed declaraicksowledging that they understood the Court’s
admonition. Nonetheless, the Defaulting Defendtmlisd to appear at either the March 27 or
April 2 pretrial conferences, and failed to appkearthe April 3 trial. There is absolutely no
evidence in the record that the Defaulting Defenddailsire to appear was the result of excusabl
neglect.

6. SeventhEitel Factor: Policy Favoring Decision on the Merits

While the policy favoring decision on the ntergenerally weighs strongly against
awarding default judgment, districourts have regularly held that this policy, standing alone, is
not dispositive, especially where a defendant fails to appear or defend$iselfe.g
Naturemarket, In¢.694 F. Supp. 2d at 106Wnited States \Lyon No. 10-2549, 2011 WL
2226308, at *3 (E.D. Cal. June 7, 2011) (citdgl. Sec. Can£38 F.Supp.2d at 1177). Itis clear

to the Court that a decision oretimerits will not occur in thisase. The Defaulting Defendants
17
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were given every opportunity to defend themselvestayled to appear atitl. In light of the
extraordinary circumstances presentegththe Court finds that the sevelfitel factor is
outweighed by the other six factors tiaagigh in favor of default judgmentSee United States v.
Ordonez No. 10-01921, 2011 WL 1807112, at *3 (E.Dl.G4ay 11, 2011). The Court therefore
finds that default judgment is appropriate in this case.

B. Requested Relief

1. Damages

A plaintiff seeking default judgment “mualso prove all damages sought in the
complaint.” Dr. JKL Ltd, 749 F. Supp. 2d at 1046 (citifdnilip Morris USA, Inc. v. Castworld
Prods., Inc, 219 F.R.D. 494, 498 (C.D. Cal. 2003)). Rbtedoes not require the court to conduc
a hearing on damages, as long as it ensurethigrat is an evidentiafyasis for the damages
awarded in the default judgmerction S.A. v. Marc Rich & Co. In@51 F.2d 504, 508 (2nd Cir.
1991). In support of their request for class dgasa Plaintiffs have provided the report, and
supplemental materials, of theirrdages expert Dr. Jeffrey Petersen.

Where an employer fails to maintain accuizagroll records, an employee carries his
burden under the FLSA if he shows he performvedk for which he was improperly compensated
and produces some evidence to show the amount and extent of that work “as a matter of just
reasonable inference Anderson v. Mt. Clemens Pottery C&828 U.S. 680, 687 (1946),
superseded by statute on other grolfutfal-to—Portal Al 61 Stat. 86—-87%&ee also Brock v. Seto
790 F.2d 1446, 1448 (9th Cir. 1986)cLaughlin v. Seto850 F.2d 586, 589 (9th Cir. 1988). The

Ninth Circuit has approved “approximated awandigere plaintiffs can establish, to an imperfect

and

degree of certainty, that they ‘reaperformed work and have not been paid in accordance with the

FLSA.” Alvarez v. IBP, InG.339 F.3d 894, 914-15 (9th Cir. 2003) citiBgpck 790 F.2d at 1448
(internal quotation marks and alterations omittedf). such instances, the only uncertainty is the
amount of damage, not the fact that damagesiue. Where an approximate award based on
reasonable inferences forms a satisfactory sutedga unquantified and uecorded actual times,
an approximated award is permissibléd: (internal quotation marksjtations, and alterations

omitted).
18
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Under this burden shifting approach, btsth Ninth Circuit and California courts have
permitted district courts to award baskges based upon evidence of damages from a
representative sampling of class membédsLaughlin v. Seta850 F.2d 586, 589 (9th Cir. 1988);
Amaral 163 Cal. App. 4th at 1189Ahdersors reasoning has also beapplied to permit class
action plaintiffs to prove their damages for unpaértime by the use ofaistical sampling.”).
Thus, where, as here, Plaintiffs have established liability for unpaid wages (see discussion al
and that Defendants have failed to maintain accyrayeoll records, theaurt can rely on evidence
of a representative sampling oast members regarding the damamyesd to establish liability as
to the class. SAC 1 50, 88.

Plaintiffs engaged the firm of Allman & B#sen Economics, LLC toonduct a survey of
the class and prepare an expeport as to the monetary compation due to the class. That
survey and report are described in detaihm Declaration of Jeffrey S. Peters&eePetersen
Decl. 11 3-26 & Ex. C. Plaintiffexperts, relying on data collected from surveyed class membg
and using generally acceptabletistecal methods, calculated the aage payments due to the clas
for each of the class claims as well as PAGAgties. Petersen Decl. 1 17-20 & Ex. C {{ 10, 1
17A, 17B. The Court is satisfigdat Plaintiffs have met &ir burden of establishing an
approximate award based on reasonable infergaroegded by a representative sample of the
class.

a. Failure to Pay Minimum Wage Under California Law

California wage law establishes that “any employee receiving less than the legal minin
wage . . . is entitled to recavm a civil action tle unpaid balance of the full amount of this
minimum wage.” SeeCal. Lab. Code § 1194 (emphasis added). According tagpkcable wage
order for service industry employees, “[e]Jvemployer shall pay to ea@mployee wages not less
than seven dollars and fifty cents ($7.50) per hour for all hours worked, effective January 1, 2
and not less than eight dolla&8(00) per hour for all hours workesffective January 1, 2008 . . ."
IWC Wage Order 2-2001 1 4.

In light of Defendants’ failure to provide accurate records of hours worked and wages

earned by class members, the Court must rely thmevidence provided by Plaintiffs. Plaintiffs
19
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conducted a survey by which a randomly selectibdest of class members were surveyed. The
surveyed employees estimated the number ofshwaorked per day, the approximate amount of
wages earned per day, and the number of houksHmh each surveyed employee was not paid.
From the survey results, the expert was &blestimate the unpaid minimum wage owed to the
surveyed employees for hours worked underairfra week (unpaid hours over 40 hours per
week are compensated in the unpaid overtime section befwe) Armenta v. Osmose, |35
Cal. App. 4th 314, 317-18 (2d Dist. 2005); Updd®edersen Decl. 1 17. The average unpaid
overtime wages for each class member is $3,269.The total unpaid overtime owed to the class
of 127 is therefore $415,190d. The Court has reviewed thepert report and finds that the
approximated award is based on reasonaliéeances and awards $415,190 in unpaid minimum
wages to the class.

Additionally, section 1194.2 eties such employees to recover liquated damages “in the
amount equal to the wages unlawfully unpai®é&eCal. Lab. Code § 1194.2(a). The Labor Cods
allows the Court to refuse to award liquidatedhdges if the employer establishes “that the act of

omission giving rise to the action was in goodifaihd that the employer had reasonable ground

)

for believing that the act or omission was aatiolation of any provisin of the Labor Code
relating to minimum wage.'ld. 8 1194.2(b). The employer has made no such showing, and
therefore the class is tted to liquidated damages in the amount of $415,190.
b. Failure to Pay Overtime Under California Law

California Labor Code Section 1194(a) stated tany employee receivinless than . . . the
legal overtime compensation applicable to the eyg® is entitled to recover in a civil action the
unpaid balance of the full amount of this overtime compensation, including interest thereon,
reasonable attorney’s fees, and costs of s@eéCal. Lab. Code § 1194. “Any work in excess of]
eight hours in one workday and any work icess of 40 hours in any one workweek must be
compensated at the rate of no less than one@ma&dhalf times the regular rate of pay for an
employee.” SeeCal. Lab. Code § 510(a).

California looks to federal law in definirand interpreting “regular rate” of paySee

Alonzo v. Maximus, Inc. F. Supp.2d __, 2011 WL 6396444, *6 (C.D. Cal. 2044for v.
20
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Sprint/United Mgmt. CoNo. 09cv0935-LAB (MDD), 2011 WL 1157527, at *3 (S.D. Cal. Mar.
29, 2011) (“California looks to the Fair Labor Sdards Act to determine what ... constitutes the
regular rate of pay for overtime purpose&itvanced—Tech Sec. Servs., Inc. v. Superior Court
163 Cal. App. 4th 700, 707 (2008) (California colmtsk to Department of Labor regulations
interpreting the “regularate” of pay under the FLSA to interptlat term as used in California
Labor Code § 510); DLSE Manual § 49.1.2 (“In ndiimiag the term ‘regular rate of pay,’ the
Industrial Welfare Commission has manifested itsnite adopt the definition of ‘regular rate of
pay’ set out in the [FLSA].”) Under federaltawhen an employee is employed “solely on the
basis of a single hourly ratthe hourly rate is his ‘gpilar rate.” For his overtime work he must be
paid, in addition to his straight time hourly earnings, a sum determined by multiplying one-hal
hourly rate by the number of hours worked in excess of 40 in the week.” 29 C.F.R. § 778.11(

Plaintiffs calculated, based on the survegetployees, the average amount of overtime
owed to each survey respondent. To calculate overtime wlagethe expert looked to the
overtime compensation rate of each respondenti(hes the regular rate of pay) and multiplied
that rate by the number of unpaid overtingairs (number of hours per week over 40 hours
worked). See Rivera v. River&lo. 10-01345, 2011 WL 1878015 at *5 (N.D. Cal. May 17, 2011
Updated Petersen Decl.  18. From the surveytsesioe expert was abte conclude that the
average amount of unpaid overéimper class member is $30,468. In total, the amount of
unpaid overtime to all 127 membaefsthe California class is $3,869,40ml. The Court has
reviewed the expert report and finds that the approximated asvbaded on reasonable inference)
and awards $3,869,405 in unpaid minimum wages to the class.

C. Failure to Pay Overtime Under the FLSA

Plaintiffs also seek an award of liquidattmmages under the FLSA for Defendants’ willfu
failure to pay overtime. Undéne FLSA, “[a]ny employer who vialtes the provisions of section
206 or section 207 of this title alhbe liable to the employee employees affected in the amount
of their unpaid minimum wages, or their unpaieéme compensation, as the case may be, and
an additional equal amount aguidated damages.” 29 U.S.C. § 216(b). Section 207 prohibits

employer from employing any of his employeesdavorkweek longer than forty hours unless
21
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such employee receives compensation for thoseskadwa rate not less thane and one-half times
the regular rate at which heasmployed. 29 U.S.C. § 207(a)().

Section 216(b) mandates that when overtisngot properly provided to employees,
liquidated damages must be additionally awatdezlich employees in the amount equal to the
amount already owed. 29 U.S.C. § 216(Bgction 260, however, makes liquidated damages
discretionary where the employer proves thaféllare to pay overtimaas both in good faith and
based upon such reasonable grounds that it wemilchfair to impose liquidated damages upon tH
employer. 29 U.S.C. 8§ 260. “Under 29 U.S.@69, the employer has the ben of establishing
subjective and objective good faithiia violation of the FLSA.”Local 246 Utility Workers Union
of America v. Southern California Edison C83 F.3d 292, 297-298 (9th Cir. 1996).

Here, Defendants have not established goill é& reasonable grounds for not paying
overtime to its workers. As indicated abotlee Court has already awarded unpaid overtime
wages, Plaintiffs are also entitledliguidated damages in the same amo8d#e Rivera2011 WL

1878015 at *6Seminiano v. Xyris Enter2011 U.S. Dist. LEXIS 4298, *10, 2011 WL 165377

(C.D. Cal. Jan. 18, 2011) (findingathplaintiffs were owed liquidated damages under FLSA in the

amount equal to plaintiffs’ unpaid overtime wageBecause only 59 employees have opted in tg
the FLSA class, the amount of liquidated dgemowed to the FLSA class is $1,797,612 (59 x
$30,468).
d. Conversion of Tips

As explained above, California Labor Cdslection 351 provides the predicate statute for
Plaintiffs to collect restitution under the UCBased on the survey data collected by the expert,
and using accepted principles and methods, the experts conttiatiéte average amount of
converted tips owed taeh class member is $1,408eeUpdated Petersen Decl.  20. The total
amount of unpaid tips due to the class of a&mbers is $177,757. The Court has reviewed the
expert report and finds that the approximated dwsbased on reasonable inferences and award
$177,757 in unpaid tips unlawfullyithheld from the class.

e. Failure to Provide Itemized Wage Statements

22
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California Labor Code § 226(a) mandates #raemployer “furnish each of his or her
employees . . . an accurate itemized statement in writing showing (1) gross wages earned, (2
hours worked by the employee . . ..” Cal. Labd€ 8 226(a). Under subsection (e) of the same
provision: “[a]n employee suffering injury as aué of a knowing and intentional failure by an
employer to comply with [section 226(a) ] is entitl® recover the greater afl actual damages or
fifty dollars ($50) for the initiapay period in which a violation occurs and one hundred dollars
($100) per employee for each violation in a guent pay period, not exceeding an aggregate
penalty of four thousand dollars ($4,000). .” Cal. Lab. Code § 226(e).

Based on the survey data, and using acceptawbedc principles and methods, the expert
determined the average penalty to each class merBeetJpdated Petersen Decl. § 22. The
expert applied the provisions tife California Labor Code andtdemined the average amount of
penalties awarded to each class member fortols of this provision ofhe labor code. The
average statutory award for failure to provitdmized wage statements is $2,560. The total
penalty for failure to provide itemized wagiatements due to the class of 127 members is
$325,173. The Court has reviewed the expert reputtfinds that the approximated amount is
based on reasonable inferenced awards $325,173 to the class in statutory damages for failur
provide itemized wage statements.

f. Failure to Pay Waiting Time Penalties

California Labor Code Section 203 provides thigt an employer willfully fails to pay,
without abatement or reduction, . . . any wagesnoémployee who is discharged or who quits, th
wages of the employee shall continue as a penalty fhe due date thereof at the same rate unti
paid or until an action therefe®e commenced; but the wageslshat continue for more than 30
days.” Cal. Lab. Code § 203(allpon discharge, the employeesirned and unpaid wages are du
within 72 hours. Cal. Lab. Code § 201(a).rgant to 8 Cal. Code. Reg. Section 13520: “A

willful failure to pay wages within the meang of Labor Code Section 203 occurs when an

tot

D
—
(@)

e

employer intentionally fails to pay wages to an employee when those wages are due. HoweVer, &

good faith dispute that any wages are due wdtfude imposition of waiting time penalties under

Section 203. A ‘good faith disputdiat any wages are due occutsen an employer presents a
23
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defense, based in law or fact which, if successtould preclude any recomeon the part of the
employee.”

Here, according to the evidence provided, some class members were not paid certain
wages at all, let alone within 72 hours of discleaaig required by California statute. Defendants
have not provided any justification for noncompta or raised a “good faithispute” that wages
are due to Plaintiffs. Based on the survetadand using accepted economic principles and
methods, Plaintiffs’ expert determined the waitiimge penalties due to thgortion of the class that
is no longer working for Defendant§eeUpdated Petersen Decl. § 23. Plaintiffs’ expert
determined that 46% of class members arecatly employed by Defendants, while 54% are no
longer working for Defendantdd. Using the pay rate most afteited by the survey respondents
-- $11 per hour — the expert determined thataked amount of waiting time penalties due to the
percentage of the class no longer workingDefendants is $181,051. “This amount was deriveq
by taking 54% (the percentage of class membetenger working for Defendants) of the total of
$11 per hour x 8 hours per day x 30 days (statut@yimum) x 127 (the size of the clasSee
Id.; see also River&011 WL 1878015 at *7Seminianp2011 U.S. Dist. LEXIS 4298 at *10,
2011 WL 165377 (awarding damages for continuingeggpursuant to Secti 203). The Court
has reviewed the expert repartd finds that the approximataward is based on reasonable
inferences and awards $181,051 te thass in statutory damages Waiting time penalties. This
award is only available to memberstioé class no longer employed by Defendants.

g. PAGA Penalties

Plaintiffs assert a claim under the Califar Private Attorneys General Act of 2004,
California Labor Code § 2699 et seq. ("PAGA”). allsection provides thény provision of this
code that provides for a civil penalty to lssassed and collected thye Labor and Workforce
Development Agency or any of its departmedtisisions, commissions, boards, agencies, or
employees, for a violation of this code, may, asl#rnative, be recovered through a civil action
brought by an aggrieved employee on behalf of bl herself and other current or former

employees|.]” Cal. Lab. Code § 2699(a).
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The Labor Code specifically provides for suchilgpenalties for violation of its provisions

asserted as claims in this action. Cal. lGbde § 558; Wage Order 2-2001 1 20. PAGA therefore

provides additional civil penalties for Defendants’ violations of unpaid overtime wages, unpaid
minimum wages, failure to provide meal bredkdure to indemnify class members for business
expenses, and failure to providecarate wage statements. Th€#GA penalties are separate an
apart from the actual damages that a Plaintiff may recover undefaibecode sectionsSee
Thurman v. Bayshore Transit Management, 12063 Cal. App. 4th 1112, 1144-48 (2012).

The representative action authorized by the PAGA is an enforcement action, with one
aggrieved employee acting as a ptevattorney general to collgmnalties from employers who
violate the Labor Code. Class action requiremeéiotnot apply to representative actions brought
under the PAGA Arias v. Super. Ct46 Cal. 4th 969, 984 (2009). The Court has reviewed the
expert report and finds that the approximaedrd is based on reasonable inferences for
establishing the penalties thaeawed to Plaintiffs under PAGAThe failure to pay minimum
wage, overtime, and meal periods penalties Wexerned by the penalties in California Labor
Code Section 558. The Labor Code provides penalties of $50 for each aggrieved employee
per pay period for the initial violation, and $10&r employee for each subsequent violation for
minimum wage, overtime, meal break and wagéestent violations. The PAGA penalty remedig
Defendants’ failure to indemnify class membiersbusiness expenses and tip conversion. Cal.
Lab. Code § 2699(f).

After reviewing the Expert Report and the Texbfiled in supporthe Court awards the
PAGA penalties identified below. Of this amou®% should be allocated to the California Labo
and Workforce Development Agency and 25B6uld be allocated to the class.

e For failure to pay overtime, $411,956.

e For failure to pay minimum wage, $312,738.

e For failure to provide meal periods, $329,406.

e For the failure to reimburse expenses, $969,963.

e For the conversion of tips, $740,833.
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Although Plaintiffs are entitled to the above ®A penalties, they arnot entitled to PAGA
penalties for failure to provide accurate watgtements under California Labor Code § 226.
Plaintiffs elected to receive pdtias for Defendants’ failure to pvide accurate wage statements i
violation of California Labor Code § 226. As explad above, the Court avasd such penalties.
Therefore, grantin@ AGApenalties for failure to provide ewrate wage statements would be
duplicative recovery. Plaintifisave provided no authority, ancet@ourt is aware of no authority,
that would permit double recovery of essentiallysame penalties. Therefore, the Court decling
to award PAGA penalties for the failure to provateurate wage statements as this penalty has

already been awarded.

h. Individual Damages: Failure to Provide Meal Periods,
Failure to Indemnify Employees for Expenses, and Tuition
Reimbursement

As explained above, the individual named Rtiffis have sufficiently established liability
for their claims that Defendantsi&d to provide meal periods,ifad to indemnify their expenses,
and for the UCL claim related tbe tuition reimbursement. Plaiffit have supported their request
for damages with sworn declarations detgilthe amounts owed by Defendants. The named
Plaintiffs are entitled to the following damages:

Missed Meal Periods

e Guifu Li's damages are $10,941. ECF No. 506-4 1 3, 6-7.
e Meng Yang's damages are $2,398.50 ECF No. 506-6 1 3, 6-7.
e Fang Dai's damages are $216. ECF No. 506-3 11 3, 6-7.
e Lin Cui's damages are $2,025. ECF No. 506-5 11 3, 6-7.
e Zhong Yu's damages are $1,185. ECF No. 506-7 1 3, 6-7.

Failure to Indemnify Business Expenses
e Guifu Li's damages are $8,680.60. ECF No. 506-4 § 11.
e Meng Yang's damages are $1,080.60. ECF No. 506-6 1 11.
e Fang Dai's damages are $1,239.25. ECF No. 506-3 { 11.
e Lin Cui's damages are $1,230. ECF No. 506-5 { 11.

Zhong Yu’'s damages are $573.88. ECF No. 506-7  11.
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UCL Restitution for Tuition Payments
e Guifu Li paid a total amount of $3,8%@ tuition. ECF No. 506-4 { 4.
e Meng Yang paid a total amount of,900 in tuition. ECF No. 506-6 { 4.
e Fang Dai paid a total amount of $1,3153uition. ECF No. 506-3 | 4.
e Lin Cui paid a total amount of $2,3@®tuition. ECF No. 506-5 | 4.
e Zhong Yu paid a total amount of $2,3BCtuition. ECF No. 506-7 | 4.
2. Interest

Plaintiffs also seek post-judgmieinterest. Mot. for Defaulludgment at 23. Pursuant to
28 U.S.C. § 1961(a), interest “shall be allowedaog money judgment in a civil case recovered |
a district court.” Accordingly, Plaintiffs shde awarded post-judgmeimterest, which will be
calculated “at a rate equal to the weekly averhgear constant matty Treasury yield, as
published by the Board of Governors of thelé@l Reserve System, for the calendar week
preceding the date of the judgmenid.

Additionally, it appears as though Plaintiffs also seek pre-judgment interest on unpaid
minimum wages, overtime wages, and tips dBeeUpdated Petersen Decl.  21. California
Labor Code Section 1194(a) permigovery of interest on unpaid wages due to an employee.
However, Plaintiffs have cited no authorigand the Court is aware of no authority, which
authorizes the collection pfejudgment interest on restitution under the UCL in which the
predicate violation is for unpaid gratuitieader California Labor Code Section 35ke3 & F
Fishing, Inc. v. Sea-Pac Ins. Managers, Ji&02 Cal. App. 4th 1509, 1538 (2012) (“Initially, we
note that the UCL does not authorize an awagrejudgment interest.”). Accordingly, the Court
declines to award prejudgment irgst for the unpaid gratuities.

As to the unpaid minimum wage and overtifA&gintiffs’ expert has computed the interest
accrued on the unpaid wages owed to the clagslatdd Petersen Decl. § 21. The Expert used t
“midpoint formula” for computing simple interesfidhassumed an interest rate of 10 perc8ee
alsoCal. Lab. Code § 218.6; Cal. Civ. Code § 328l v. Farmers Ins. Exchang#35 Cal. App.
4th 1138, 1145 (2006). The Court has reviewed xipert report, and the Tables provided in

support thereof, and finds that the approximatedrd for interest on unpaid wages is based on
27
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reasonable inferences. Accordingly, the Cawards $1,151,814 to the classnterest on unpaid
wages.
3. Permanent Injunction

Plaintiffs seek the issuance of a permaneniniction. Plaintiffs may seek to enjoin future
non-compliance with state and fedasage and hour violationsSee, e.g. Brock v. Big Bear
Market No. 3825 F.2d 1381, 1383 (9th Cir. 198%plis v. Best Miracle, Corp709 F. Supp. 2d
843, 859 (C.D. Cal. 2010). A plaintiff seeking a panmant injunction must demonstrate: “(1) that
it has suffered an irreparable injury; (2) that rerasdivailable at law, such as monetary damage
are inadequate to compensate for that injuryth@), considering the balance of hardships betwe
the plaintiff and defendant, a redyein equity is warranted; and)(that the public interest would
not be disserved by a permanent injunctioeBay Inc. v. MercExchange, L.L,647 U.S. 388,
391 (2006).

Because Plaintiffs are low-wage workeaad lost wages or delays in compensation
“threaten or impair their ability to meetda needs,” such harms are irreparabtarrillo v.
Schneider Logistics, Inc823 F. Supp. 2d 1040, 1045 (C.D. Cal. 2011). “[W]ages are not
ordinary debts,” and “because of the economic positfdhe average worker . . . it is essential to
the public welfare that he receihis pay when it is due.ld. (citing Smith v. Ceva Logistics U.S.,
Inc., 2011 U.S. Dist. LEXIS 111941, *8-9 (C.D. Cal. Sept. 28, 2011) (qustmth v. Superior
Court, 39 Cal. 4th 77, 82 (2006)). In the abseotenmediate compliance with the overtime,
minimum wage, and other wage and hour requiresp@&dfendants will cdmue to keep from
these low wage workers what is due to them.

Additionally, with respect to the third and foufdctors, the balance of the equities favor
Plaintiffs. A permanent injunction will not harm Defendants — it will merely require them to
comply with the law. Finally, # public interest favors a permart injunction here. “California
courts have long recognized wage and hour wgeern not only the hiéh and welfare of the
workers themselves, but also the lieibealth and general welfareGould v. Maryland Sound

Industries, Ing.31 Cal. App. 4th 1137, 1148 (1995) &tibn and quotation marks omitted).
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The Ninth Circuit has explained determining whether to grant injunctive relief in a FLSA
case, that a district court musteigh the finding of violationggainst factors that indicate a
reasonable likelihood that the violations will not recuBrock, 825 F.2d at 1383. “A dependable,
bona fide intent to comply, or good faith coupleithvextraordinary efforts to prevent recurrence,
are such appropriate factors. An employer’'s patbé repetitive violatias or a finding of bad
faith are factors weighing heavily in favof granting a prospective injunctionldl. (citing
Dunlop v. Davis524 F.2d 1278, 1281 (5th Cir. 1975)). It epps that Perfect Day and Minjian ars
still ongoing concerns, and the Deéants in this action all renmiin some way, involved in the
management or ownership of the busines3é®re is no indication #t the wage and hour
violations have in any way abatddspite this litigation. In lighof this record, the Court cannot
say that Defendants are likely to comply with thegal obligationsinder either the FLSA or the
California Labor Code. Accordingly, the Copdgrmanently enjoins the continuing wage and hod
violations identified above iBection Ill.A.3.a. — lll.A.3.i.

4. Attorneys’ Fees and Costs

Plaintiffs are entitled to attoey’s fees under the FLSAd California law. 29 U.S.C §
216(b) (2006); Cal. Lab. Code 88 218.5, 118k also Newhouse v. Ratellimare Tours, Inc,
708 F.2d 436, 441 (9th Cir. 1983) (“The FLSA gramsvailing plaintiffs a reasonable attorney's
fee.”); Drumm v. Morningstar, In¢695 F. Supp. 2d 1014, 1018 (N.D. Cal. 2010) (noting that
under California law, awardindtarney’s fees is “mandatctyn unpaid wage claims).

Courts in the Ninth Cingit calculate an awarof attorney’s fees uisg the lodestar method,
whereby a court multiplies “the number of hotlrs prevailing party reasonably expended on the
litigation by a reasondd hourly rate.” Camacho v. Bridgeport Fin., Inc523 F.3d 973, 978 (9th
Cir. 2008) (citation omitted). A party seeking atiey’s fees bears the tolen of demonstrating
that the rates requested are “imeliwith the prevailing marketteaof the relevant community.”
Carson v. Billings Police Dep'éd70 F.3d 889, 891 (9th Cir. 20068%Renerally, “the relevant
community is the forum in which the district court sit€amach¢ 523 F.3d at 979 (citinBarjon
v. Dalton 132 F.3d 496, 500 (9th Cir. 1997)). Typically fi@gévits of the plantiffs’ attorney and

other attorneys regarding prevailifegs in the community and rateteleninations in other cases .
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. are satisfactory evidencetbie prevailing market rate.United Steelworkers of Am. v. Phelps
Dodge Corp.896 F.2d 403, 407 (9th Cir. 1990).

The Court has reviewed thecords provided by Plaintiffsnal finds the rates charged by
the attorneys and the paralegals tiate been in involved in thiss&ato be reasonable. Moreover
as the Court detailed on thecord at the May 24, 2012 heayian the final approval of the
Schriner settlement, Plaintiffs’ atteeys’ fee request is based on thet that this was a hard fought
case, involving heavily litigated law and motiamdadiscovery disputes and preparations all the
way up through the first day ofiai before Mr. Schriner settleghd the remaining Defendants
defaulted. Defendants’ evasiveness, discoabnses, and document destruction policy caused
unnecessary litigation which increased Plaintiffs’ attoshéges. In light of tk record in this case,

the requested fee award is reasonaBleeOlivier Decl. {1 27-35, ECF No. 506-1. Therefore, the

Court awards Plaintiffs’ attorneys’ fee request of $1,320,593.50. Similarly, Plaintiffs’ costs and

expenses of $102,344.22 are reasonable, and the Court will award the requested amount of
well. The total in costand fees awarded is $1,422,937.72.

Additionally, in the March 19 Order, the Coamwarded Plaintiffs’ counsel attorneys’ fees
for successfully bringing several motions to cempBecause Plaintiffs failed to provide an
accounting of hours that were expended on tieeessful motions to compel, the March 19 Order
ordered Plaintiffs’ counsel to file a supplementtldration detailing the sts and fees associated
with bringing the following motions: (1) Plaiffs’ Motion to CompelResponses Regarding
Financial Information (ECF No. 277), (2) Plaff¢’ Motion to Compel the Deposition of Anna
Tong (ECF No. 284), and (3) Plaintiffs’ Moti to Compel Produan of Documents and
Responses to Interrogatories (ECF No. 282); as well as an accounting of the costs associate
attempting to serve a deposition subpoena on Ammg.T Plaintiffs filed a declaration setting forth
the attorneys’ fees sought angiout of the motions to compel and the costs in attempting to sef
Anna Tong. ECF No. 442. Based on this detion, the Court findthe requested award
reasonable and awards $23,336.3BItintiffs’ counsel.

IV. DEFAULT JUDGMENT ORDER
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For the reasons detailed abpRéaintiff's motion for defalt judgment is GRANTED.
Judgment shall be entered in fawdrPlaintiffs and against Dendants Perfect Day, Minjian Hand
Healing Institute, Huan Zou, Tailiang Li, Jin Qiu, and Jun Ma, in the amount of $11,141%52.8
total damages, penalties, and et on unpaid wages. Attorneysés and costs shall be awardec
to Plaintiffs’ counsel in the amount of $1,446,274.07. Defaulting Defendants are jointly and
severally liable for the amounts owexdPlaintiffs and Plaintiffstounsel. Any amount collected
from the class settlement with Tom Schringr to $620,000, will be deducted from the amount
owed by the Defaulting Defendants to the class.

The distribution of amounts recovered throeghection of judgmenshall be determined
at a later time, with this Court’s approval. Theurt shall retain jurisdiction over this case until
distribution of class funds is comepe. Plaintiffs shall submit asgtis report as to the collection
and class distribution of the judgment no later thianmonths from the date of this judgment.

V. PERMANENT INJUNCTION ORDER

Defendants are hereby permanently enjoined from treating class members as independent

contractors and not W-2 employees. Defendamtiareby permanently enjoined from failing to

pay class member minimum wages, overtime andf@dsg to provide acgrate wage statements,

failing to pay all amounts due upon separation of an employee, failing to provide meal periods

failing to reimburse expenses agu@ed under California and federal law.

IT IS SO ORDERED. The Clerk shall close the file.
Dated:Junel4, 2012 {\L M\'
LUCY H

United States District Judge

2 Defendants Schriner, Perféay, Minjian, Tailiang Li, Jin Qi, Huan Zou, and Jun Ma were
sanctioned $4,000 for failure to publish a clasce in Chinese language newspapers as
repeatedly ordered by the CouB8eeECF No. 436. Defendants wgointly and severally liable
for this sanction, but only Defendant Schrineidghe sanction. Plaintiffs’ counsel used the
sanction award to publish the classice as ordered by the CouRlaintiffs’ counsel has indicated
that the costs associated witie translation andyblication of the clas notice totaled $2,708.
ECF No. 525. The remaining amount of the sancaward — $1,292 — shall be deposited in the
Duckworth, Peters, Lebowitz, Olivie.LP Client Trust Account untidlistribution of the funds to
the class. Because this money was a sanction a@eefendants for violation of Court orders, this
money will not be credited against the moneyedwy Schriner or the Defaulting Defendants to
the class. Instead, the $1,292ltbhe distributed to the class along with the amounts collected
from Schriner and the Defaulting Defendants.
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