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INTHE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

CLOVERDALE RANCHERIA OF POMO
INDIANS OF CALIFORNIA, et al,

Plaintiffs,
V.

KENNETH L. SALAZAR, Secretary of the
Department of the Interior, et al.

Defendants.

Case N05:10¢v-1605JF

ORDER GRANTING IN PART AND
DENYING IN PART MOTION TO DISMISS
FOR LACK OF SUBJECT MATTER
JURISDICTION GRANTING MOTION TO
DISMISS FORLACK OF STANDING,
TERMINATING MOTION TO INTERVENE
AS MOOT; AND DISMISSING ACTION
WITH PREJUDICE

[re: dK. entries 78, 82]

This action arises out of an intermpallitical dispute within the Cloverdale Rancheria of

Pomo Indians of Californidthe Cloverdale Rancheria” 6the Tribe”). Plaintiffs claim that they

are members of thEribe’s rightful governing body, that Defendants improperly have refused t

deal with themandthatinsteadDefendanthiave dealt wittacompetinggoverning body that lacks

authority to act on behalf of the Trib®laintiffs allege claims under the Administrative Procedu

Act (“APA”), 5 U.S.C. § 70%et seqg.and the Indian SeDetermination and Education Assistancy

Act (ISDA”), 25 U.S.C. § 45@t seq.Defendantsnove todismiss theoperativesecond amended

conplaint (“SAC”) for lack of subject matter jurisdiction pursuant to Fed. R. Civ. P. (13 (anhd

for lack of standing pursuant to Fed. R. Civ. P. 12(b)(6). In a separate motit@laherdale
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Rancheria of Pomo Indians of California” (“Proposed Intervenor”), as repuexs by the governing
bodythat has beerecognized by Defendantseels leave to intervene in the actiohe Court
concludes that these motions are appropriate for disposition without oral argumaahpto<Civ.
L.R. 7-1(b). For the rasons discussed below, the motion to dismiss for lack of subject matter
jurisdiction will begranted in part andeniedin part, the motion to dismiss for lack of standivig
be granted, the motion to intervene will be terminated as moot, and thevaititima dismissed with
prejudice.
. BACKGROUND

In 1958, the Rancheria Act terminated a number of Indian rancherias, inchding
Cloverdale RancheriaSee Ala—Wilson v. Sacramento Area Direc{dtAlan—Wilson 1), 30 IBIA
241, 244-45 (1997). Tribal property was distributed to individual tribe members (“distributee
See Hardwick v. United Statdso. C 79-1710 JF (PVT), 2006 WL 3533029, at *1 (N.D. Cal. D
7, 2006). “Upon distribution of tribal property, the tribes ceased to exishambers of the forme
tribes were stripped of their status as Indiard.” In 1979, individuals from a number of
terminated tribes filethe Hardwickaction seeking festoration of their status as Indians and
entitlement to federal Indian benefits, as well as the right to reestablish theirasib@mal
government entities.ld. In 1983 Hardwickwas settled with respect to members of seventeen
former tribes, including the Cloverdale Ranchei&e id Alan-Wilson | 30 IBIA at 245. Those
seventeen tribes were restored to federal recognition; as a result, “the Clowradeheria was

listed in theFederal Reqisteas a tribal entity eligible to receive government servic&eé Alan

Wilson | 30 IBIA at 246.
June 1996 Council

In the years following restoration of the Cloverdale Rancheria, several toghge®ups
purported to hold tribal elections and to form tribal governme®ée id at 246-52. On April 1,

1997, the Interior Board of Indian Appeals (“IBIA}acated decisions of the Bureau of Indian

1 “IT]he IBIA exercises final decisionmaking authority for the Secretaryiefior concerning

challenges to administrative actions by Bureau of Indian Affairs (Bffigials.” Williams v.
Babbitt 115 F.3d 657, 660 n.3 (9th Cir. 1997).
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Affairs (“BIA”) that had recognized two separdtéal governmentat different points in timeSee
id. at 262. The IBIA remanded the matter and directed the Blécitlitate resolution of the dispute
between the Tribe’s memberSee idat 262. On remand, the BIA concluded that under the
Hardwicksettlement only distribute€and their successors) the Cloverdale Ranchelsaassets
were eligible to participate in organization of a tribal governm&ee Ala—Wilson v. Acting
Sacramento Area Directdf Alan-Wilson 1I'), 33IBIA 55, 55 (1998 The BIA sent notices to 127
individuals that it determined were eligible to vote, inviting them to a meeting regarding
organization of the TribeSee id Those that attended the meetirajed to support a council that
had been elected on June 1, 1996 aJthe’s interim governing body (“June 1996 Couftici
See id The IBIA subsequently affirmed recognition of the June 1996 Council as the rightful
governing body othe Cloverdale Rancheri&gee idat 5556.

Plaintiffs claim thattie June 1996 Council subsequently “went rogue,” and took a numlber o
actions without approval of the members of itedwick class, including expanding membership of
the Cloverdale Rancheria to includelividuals who were not members of tHardwickclass,
removing two members of the June 1996 Council, and replacing them with two individuals who
were not members of thdardwickclass SAC 11 45-50Plaintiffs allege that althougbefendants
are aware that théune 1996 Council is not acting with the approval of the members of the
Hardwickclass Defendants nonetheless continue to engage in a govertorgmternment
relationship with thdune 1996 Council. SAC { 57. For exampl®efendanthave entered into a
seltdetermination contract with the Cloverdale Rancheria, as representeslJoyéh1996 Council,
pursuant to théSDA. SACT 56.

Committee to Organize

Individuals who were members of tHardwick classcreated the Qomittee to Organize the

Cloverdale Rancheria Government (“Committee to Orgéahiz8AC 1 6661. The Committee to

2 The June 1996 Council was not one of the governing bodies that was disapprkeeMrilson
l.

3 The SAC refers to the June 1996 Council as the “Successor Tribal Council” as otttreatiato
individuals who were not members of tHardwickclass were elected to the coiind-or
convenience, the Court refers to the entity as the June 1996 Council throughout this order.
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Organize compiled a list afdividuals whait believed weresligible to participate in tribal
elections and then it conducted its owvetectionon Decembefl6, 2008 SAC 11 6466. As part of
that electionprocess, the “Cloverdale Constitutionas passedSAC § 67. On January 13, 2009,
the Committee to Orgaré conducted an election for a tribal council (“January 2009 Council”)
SACY 68. The following individualeiere elected:Javier Martinez as Chairperson, Sarah Gooq
as ViceChairperson, Lenette LaiwBrown as Secretary, Gerad Santana as Treasurer, and Jo}
Trippo as General Representativé. The Committee to Organize theant a letter tthe BIA’s
Central California Agency Superintendehtoy Burdck (“BIA Superintendent Burdick”),
requesting recognitioaf their formal organization of the Glerdale Rancherigovernment SACY
69. BIA Superintendent Burdick denied the request for recogni8&yC § 71.

Present Action

On April 14, 2010, the Committee to Organize and the individuals electedarthary
2009 Council (Martinez, Goodwin, Laiwa-Brown, Santana, and Trifqmilectively, “Plaintiffs”)
filed the present action on behalf of themselves and purportedly on behalfToibine Plaintiffs
alleged thathe acting regional director for the Pacific Regional Office of the BlAg Rasling
(“BIA Acting Regional Director Risling))hadfailed toact on the appealof BIA Superintendent
Burdick’s decision denyintheir request forecognition. Plaintiffs asserted claims under thBA,
seeking to compeiction ontheir appeal

First Amended Complaint

After Plaintiffs filed their original complainBIA Acting RegionaDirectorRisling denied

their appeal Plaintiffs therfiled afirst amended complaint (“FAC"allegingthree claims for relief|

First, Plaintiffs alleged that Defendarhtad failed to dilfill their obligationunderHardwickto
provide necessary and appropriate assistaneatotiffs’ efforts to organize the government of tf
Cloverdale RancheriaSecond, Plaintiffs claimed that Defendants were obligated to recognizg
Plaintiffs’ organization of the Rancheria. Third, Plaintiffs alleged that Defendants violated

Plaintiffs’ equal protection rights by failing to treat them in the same manner adrdigsrin the

Hardwickclass. After hearing argument on Defendants’ motion to dismiss the FAC, the Court

directed Defendants to alie IBIA to consideiPlaintiffs’ appeal oBIA Acting RegionaDirector
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Risling’s decisioron an expedited basis. The Court stayed the matter for ninetyodai®w the
IBIA time to reach a decision on Plaintiffs’ appeal. Howeuss,IBIA denied the request for
expedited consideration. The Court subsequeligiyissedall three ofPlaintiffs’ claims for lack of
subject matter jurisdictionThe Court terminated as moot the motions to intervene and for san
that had been brought by Proposed Intervenor.

Plaintiffs’ Self-DeterminationProposals

On July 9, 2010, the same date on which Plaintiffs filed the FAC, the January 2009 C
sent a letter request BIA Acting Regional Director Rislingequesting thathe Department of the
Interior (“the Department”) amend the Cloverdale Rancheria’s existiDg Eglf-determination
contract! SAC 1 90, Exh. 11.Thestatedpurpose of the request w4s accurately reflect the
current duly-authorized governing body and duly elected officials of the CloverdatbdRan. . . ;
to apply for discretionary funds that may be available; to add and/or createagranps with such
funds as may be available; and/or reprogram existing funds.” SAC ExQri$gtember 24, 201
BIA Acting Regional Director Rislingesponded by letter stating thihe BIA was precluded from
acting on the request in light tife appeal that was pendibgfore the IBIAat that time, and in ligh
of the present lawsuit. SAC Exh. 12.

On November 22, 2010, the January 2009 Cowsecit a letter request tioe regional directg
for the Pacific Regional Office of the BIA, Amy Dutschke (“BIA RegabDirector Dutschke”),

seeking to renew the Cloverdale Rancheria’sdetérmination cotract subject to the previously-

ctior

DUNC

0,

—+

requested amendmentSAC Exh. 13. On March 1, 2011, BIA Superintendent Burdick responded

by letter statingn relevant part as follows:

In accordance wit5 C.F.R. Part 900.6, Subpart B, Definitions, weraterning

your applicationto contract FY 2011 funding from the Bureau of Indian Affairs,
under P.L. 93-638, as amended as it does not meet the definition state[d] below:
“Tribal Organization means the recognized governing body of any Indian tnjpe; a
legally estabshed organization of Indians which is controlled, sanctioned, or

* Under the ISDA, & tribe may request the Secretary of Interior to enter into-alselfmination
contractto plan, conduct, and administer programs or portions thereof, including constructiof
programs.” Arizona Dept. of Revenue v. Blaze Const. Co., 526 U.S. 32, 38 (1999) (quoting
ISDA, 25 U.S.C. § 450f(a)(1)). Where a tribe enters into such a contract, it assumes greater
responsibility over the management of the federal funds and the operation iof feel¢aal
programs. Id.

5
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chartered by such governing body or which is democratically elected by the adul
memlers of the Indian community to be served by such organization and which
included, the maximum participation of Indians in all phases of its activities:
provided, that in any case where a contract is let or a grant made to an organization
to perform services benefitting more than one Indian tribe, the approval of each such
Indian tribe shall be a prerequisite to the letting or making of such contraenr’ gr

Under the Part, consideration to contract federal funds to operate Bureau of India
Affairs authorized programs will only be given to an application submitted by a
federally recognized tribe with acognized governing bodyBecause we do not
recognize the governing body referenced for the Cloverdale Rancheria of Pomo
Indians of California, we are unable to accept the enclosed proposal for the above
stated reason. We are hereby returning the proposal.

SAC Bxh. 14.

Operative Second Amended Complaint

On July 21, 2011, Plaintiffs filed the operat®AC. ClaimsOne, Two, and Three-allege
theclaimspreviously dismissed by the Cou@laimsFour, Fve, andSix challenge the
Department’sefusal to act oRlaintiffs’ requests for amendment and renewal of the tribe’s sel
determination contract. Claim Four asserts that Defendants’ failure tovapprdeny Plaintiffs’
July 2010 and November 2010 self-determination proposals within ragsyiolatedthe ISDA
and resulted in the proposals being “deemed approv@ldiin Five asserts th&tefendants*failure
and refusal and/or unreasonable delay to approve or deitiseelfdetermination proposals
constitutes agency action unreasonably withheld or delayed that is subject tomedevhe APA.
Finally, Claim Six asserts thBefendantsrefusal toact on the proposals is subject to review un
the APA

On September 16, 2011, Plaintiff Committee to Organize filed a voluntanysgal of its
action as to all Defendant§.hus the only remaining plaintiffs are the individual members of th
January 2009 Council, purportedigtingon behalf of th&ribe. Defendantagainmove to dismiss

Plaintiffs’ claimsfor lack of subjectmatter jurisdiction and lack of standingroposed Intervenor -

der

D

that is, the Tribe as represented byibre 1996 Council that has been recognized by Defendants -

hasfiled a renewed motion to intervene in the action.
II.MOTION TO DISMISSFOR LACK OF SUBJECT MATTER JURISDICTION
Pursuant to Fed. R. Civ. P. 12(b)(1), a defendant may move to dismiss a complaint fg

subject matter jurisdiction. The plaintiff bears the initial burden of proving thgcumatter

6
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jurisdiction exists.Robinson v. Uited States586 F.3d 683, 685 (9th Cir. 2009).
A. First, Second, and Third Claims

Plaintiffs SAC restates the first, secqrathd third claims for relief that this Court previou
dismissed for lack of subject matter jurisdiction. Plaintiffs did not seek reepasah of that rulin
In opposition to the presentotion to dismiss, Plaintiffs state tHaglief is not expead on the bas
of these three claims,” and that the claims “remain in the SAC only to avoida&afram the
Proposed SAC the Court granted leave to file.” Opp. p. 3 n.3. Plaintiffs indicatéd]theite
extent the Court is compelled to dismiss frst, Second and Third claims a second time based
the previous Order, Plaintiffs do not objectd. In its order of May 17, 2011, the Court conclud
that it lacks subject matter jurisdiction over Plaintiffs’ first, second and third claDefendants’
motion to dismisgor lack of subject matteagainwill be granted with respect todbe claims.

B. Fourth, Fifth, and Sixth Claims

Plaintiffs assert thahe BIA’s refusal to act on their seffetermination proposals withthe
statutorytime period violated thESDA and that the proposals should be deemed approved by
operation of law(Claim Four) They also assert that the BIA’s refusal to act on the proposals
constitutesagency action unreasonably withheld or delayeder the APA (Clainfrive) and is
subject to reviewsfinal agency action under the APA (Claim Six).

“Judicial review of federal agency administrative decisions is, unlesssskpstated
otherwise, governed by the APAFriends of Boundary Waters Wilderness v. Boswa@®7 F.3d
815, 821 (8th Cir. 2006 The APA provides for judicial review of “final agency action” and
“[a]lgency action made reviewable by statute.l.S.C. 8 704 An agency action is “final” for
purposes of the APA if it “mark[s] the consummation of the agency’s decision-makicgsp . . .

it must not be of a merely tentative or interlocutory natuk®&gstern Radio Services Co. v.

Glickman 123 F.3d 1189, 1196 (9th Cir. 1997) (internal quotation marks and citation omitted).

“Those principles require parties to pursue all administrative remedieg@juaticial review in
order to allow agencies to develop a complete factual record and to apply theiisexqiti
discretion.” White Mountain Apache Tribe v. Hod840 F.2d 675, 677 (9th Cir. 1988)n

addition, the doctrine insures that a court will have before it a factual recordew reet merely a

7
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administative decision to contradict.Id.

“Since 1975, regulations governing challenges to decisions &utteau of Indian Affairs
have required an administrative appeal from most BIA decisions before judigml of such
decisions can be obtainédStock West Corp. v. Luja@82 F.2d 1389, 1393 (9th Cir. 1993ubjed
to exceptions not applicable hefp] o decision, which at the time of its rendition is subject to
appeal to a superior authority in the Department [of the Interior], shall be causfd®l so as to
constitute Departmental action subject to judicial review under 5 U.S.C. 264C.F.R. § 2.6.
“There is a series of agency procedures mandated for exhaustion of adnvaiappeals.”White
Mountain 840 F.2d at 677A decision made by a lowdevel BIA official must be appealed to thg
BIA Area Director the Director’s decision may lag@pealed directljo thelBIA. Seed.; Lujan, 982
F.2d at 1393. In “exceptional circumstances” the exhaustion requirement may notSggwWhite
Mountain 840 F.2d at 677. df examplegxhaustion may not be requirethere administrative
review would be futile as a result of a “preannounced decision by the final attatine decision-
maker” or “objective and undisputed evidence of administrative blds.”

Plaintiffs do not allege that thgyursued administrative appeals with respect tdoded BIA
officials’ refusalto act ontheir selfdetermination proposals, nor tteeyallege the existence of
exceptional circumstances excusing the exhaustion requireieatar to judicial review lies evg
when the deduhe for seeking administrative review has expir&ee Lujan982 F.2d at 1394.
Otherwise, any party could obtain judicial review of initial agency actions simply by waiiting
the administrative appeal period to run and then filing an action inctdisburt” 1d. Accordingly,
this Court is without subject matter jurisdiction to review Defendants’ refusat tmePlaintiffs’
seltdetermination proposals unless Plaintiffs can demonstrate that such refusaltesns
“[algency action made reviewable by statut&&e5 U.S.C. § 704. The exhaustieguirements
discussed above do not apply “if any other regulation or Federal statute provideseadif
administrative appeal procedure applicable to a specific type of deti@brC.F.R. § 2.3(b).
Plaintiffs contend that the ISDgrovides a “different administrative appeal procedure” in that it
affords them the option @ither pursuing an administrative appeath respect to Defendants’

conductor proceeding directly tof@deral district court.

8
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The ISDAauthorizes atribal organization” to submit a proposal foself-determination

contract or to amend or renew a selétermination contractSee25 U.S.C. § 45@&)(1), (a)(2). A

“tribal organizaion” is defined as “the recognized governing body of any Indian tribe; anfylega

established organization of Indians which is controlled, sanctioned, or chartergzhlyoserning
body or which is democratically elected by the adult members of thenledmmunity to be serve
by such organization and which includes the maximum participation of Indiangimasks of its
activities . . 7 25 U.S.C. 8§ 450b)]j see als®5 C.F.R. § 900.6 (same)Whenever the Secretary
declines to enter intoselfdetermination contract or contractthe Secretary must (1) state any
objections in writing to the tribal organization; (2) provide assistance to the trgzadipation to
overcome the stated objections; and (3) provide the tribal organizatioa héthring and the
opportunity for an administrative appe&ee25 U.S.C. 8 450f(b)In lieu of filing an
administrative appeal, the tribal organization may “exercise the option to initiatéi@mia a
Federal district court and proceed directly torsaourt.” 25 U.S.C. § 450(b)(3ee als®5 U.S.C.
8 450m4i(a) @ranting United States district courts original jurisdiction over civil actions arngih(
of ISDA contract disputes).

Relying upon these provisions, Plaintiffs claim the right to prodeedtly to this Court
rather than pursuing an administrative appeal of Defendants’ refusal to gdamyaheirsel-
determinatiorproposals.Defendants argue that the ISDA procedures relied upon by Plaintiffs
available only to “tribal organizations” that are entitled to submitdetiérmination proposals.
Defendants contend that because Plaintiffs are not authorized to act fabthdSDA procedures
do not applyhere

There appears to be little published authority on this isRefendantsely heavily uporan
IBIA decision,Navajo Nation and Board of Directors of Shiprock Alt. Schools, Inc. v. Office of
Indian Education Programs, et a0 IBIA 2 (2004), whictaddresses the Secretary’s refusal to
consider a proposed grant amendment under the Tribally Controlled Schools ACA(JTCS
Because the TCSA incorporates ISDA rules and regulations when the Se@ktsey to approve
grant, the decision discusses the ISDA extensiv8be idat *10-11. The IBIA concluded that the

Secretary'sefusal to consider an ISDA seletermination proposal based upon a threshold
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determination that the submitting entity lacks authority to act for the tribe doagyger the
procedural rights established by the ISD@ee idat*14-15. The IBIA opined that:

[1]t is critical to distinguish between a decision by the Secretary refusing tmieeo

an applicant as a tribe or tribal organization, and a decision by the Secretary
accepting a proposal as having been submitted by a tribe or tribal organization, but
then refusing to approve itn the former caseyntil the status of the applicant is
resolved, the Secretdsysubstantive obligations and the ISDA appeals rights that
flow to tribes and tribal organizations are not triggeredlpplicants whose proposals
are rejected because the Secretary concludes that they have not demonstrated that
they are a tribe or tribal organization may still have appeal rights within the
Department, but not under the ISDA rules and regulations. . . .

Id. at 1516 (emphasis added) (footnote omittett)is worth noting that the ISDArocedure at
issue inNavajo Natiorwas the right to pursue administrative remeciesthe right to proceed
directly to district court in lieu of pursuing such remedies.

Defendants alsoite an unpublished order issued by the District Court for the District of
Columbia inSan Pasqual Band of Mission Indians v. Salagase No. 09-1716 (RMCfee
Reply, App. A. The order does rerjuarelyaddress the jurisdictional question presendfobe this
Court,whichis whether a challenge to tlsecretary’s refusal to consider a proposal based upo
threshold determination that the submitting entity lacks authority may be broudgbenal district
court pursuant to 25 U.S.C. 8§ 480f3) and25 U.S.C. 8§ 450ni{(a). Id. The order does concludsg
that a entity that is not authorized to represent a talp@ot prevail on the merits of an ISDA clai
since the ISDA applies only to proposals submitted by recognized tribal agansz Id. at 2.

Neither of these decisiopsovidesafirm legalbass for concluding that this Court is
precluded from exercising subject matter jurisdiction over Plaintiffs’ claiffe ISDA provides
expressly that “[tjhe United States district courts shall lnaiggnal jurisdiction over any civil
action or claimagainst the appropriate Secretary arising under this subchapter.” 25 U.S.C. §
1(a) (emphasis added)Moreover, applicable regulations provide that “Congress has declared
there not be any threshold issues which would avoid the declination, contract reviewagorh\
appeal process.25 C.F.R. § 900.3(a)(7). Accordingly, without more authority to support
Defendants’ position, the Court declines to find that Congress’s grant of osginjactmatter
jurisdiction over ISDA claims is inapplicabile this case.The motion to dismisthe fourth, fifth,

and sixth claims for lack of subject matter jurisdiction will be denied.
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[II.MOTION TO DISMISSFOR LACK OF STANDING
A defendant may seek dismagsinder Fed. R. Civ. P. 12(b)(6) based upon a plaintiff’'s I

of statutorystanding.See Vaughn v. Bay Environ. Management, B@7 F.3d 1021, 1022 (9th Cijr.

2009) (‘a dismissal for lack of statutory standing is properly viewed as a dismis$ailtioe to
state a claim”).

Defendants assdtiat Plaintiffs lack statutory standing to proceed under the ISDA. As
discussed above, the ISDA authorizes “a tribal organization” to submit a proposagifer a s
determination contract, or to amend or renesel&determination contractSee25 U.S.C. §
450f(a)1), (a)2). A “tribal organization” is defined as “the recognized governing bodpyf a
Indian tribe; any legally established organization of Indians which is comtrebectioned, or
chartered byguch governing body or which is democratically elected by the adult membkes of

Indian community to be served by such organization and which includes the maximweipadtaoti

of Indians in all phases of its activities .” 25 U.S.C. 8§ 4500(Iseealso25 C.F.R. § 900.6 (same).

Defendants contend that Plaintiffs do not meet this definition because they avthwoized by thg
federally recognizedoverning body of thé@ribe. Plaintiffs argue that the statutory definition do
not require that &ribal organization” be recognized by the federal government. Plaimts$ert
that they meet the statutory definition of a “legally established orgamzattiindians . . . which is
democratically elected by the adult members of the Indian commuorbigy $erved by such
organization and which includes the maximum participation of Indians in all phases of its
activities.” See25 U.S.C. 8§ 450b(]).

As an initial matter, Plaintiffs are individugtsirporting to represetite Tribe; the Tribe
itself alsois named as plaintiff. The ISDA authorizes a “tribal organization” to subsetf
determination proposals and to seek review of the Secretary’s action on such prdpeszis.
U.S.C. § 450f(a)(2), (b). The January 2009 Council submittesefidetemination proposals at
issue However, the January 2009 Council is not a party to this action. Plaintiffs have not cit
the Court has not discovered any authority that would confer standing upon membersuofiéng
2009 Couail, acting in their individual capacities, to seek review of the Secretary’s candhct

matter. Plaintiffs’ claims are subject to dismissal on this basis.
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Moreover, even if the Court were to allow amendment to add the January 2009 @san
plaintiff, that entity la&s standing to proceed under the ISDA. As is discussed above, the Jur
Council has been recognized by the BIA, and has entered into self-determionatiants with the
Secretary.Plaintiffs have cited no authority for the proposition thati812A authorizeghe
government to enter inweparateadditional contracts witbther factions of the Tribe. To the
contrary, the BIA is required to recognize and deal with a single tribatgjagebody at a time.
See Goodface v. Grassrqp®8 F.2d 335, 339 (8th Cir. 1983).

In their opposition brief, Plaintiffs admit candidlyattheir fourth, fifth, and sixth claims
seek a determination “[w]hether tBepartment has recognized the correct governing body.” Q
p. 5. The Court concludéisattheseclaims challengingDefendantsfailure to act on Plaintiffs’
selfdetermination proposals, simply are not an appropriate means for raisingafesge.
Plaintiffs point to noauthority suggesting otherwise.

For the reasons discussed abdkefourth fifth, and $xth claims will be dismissed for lac
of standing. Plaintiffs have had three opportunities to state a claim upon which eglieEm
granted and have failed to do so. Nothing in the record suggests that they will be @any mor
successful ibfforded a fourth opportunity. Accordingly, thetionwill bedismisgdwith
prejudice.

IV.MOTION TO INTERVENE

In light of the disposition of Defendants’ motigiise motion to intervene will be terminat
as moot.
I
I
I
I
I
I
I
I
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United States District Court

For the Northern District of California
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V. ORDER
(1) The motion to dismiss for lack of subject matter jurisdictioBRANTED as to théirst,
second, and third claims, and otherwisBENIED,;
(2) The motion to dismiss for lack of standing is GRANTBDIHOUT LEAVE TO
AMEND as to thdourth, fifth, and &th claims
(3) The motion to intervene is TERMINATED AS MOOT;
(4) The action is DISMISSED WITH PREJUDICEnd
(5) The Clerk shakknter judgment andose the file.

DATED: May 11, 2012
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