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8 UNITED STATES DISTRICT COURT
9 NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
.g 10
5 CHAIM KOWALSKY, on Behalf of Himself ) Case No.: 5:1@v-02176LHK
= 11 || and All Others Similarly Situated, )
33 )
Oy 12 Plaintiff, )
85 ) ORDER DENYING WITHOUT
= 13 V. ) PREJUDICEPLAINTIFF'S MOTION
A2 ) FOR CLASS CERTIFICATION; ORDER
N 14 HEWLETT-PACKARD COMPANY, and ) RE RELATED ADMINISTRATIVE
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18 Before the Court is Plaintiffhaim Kowalskys (“Plaintiff”) Motion for Class Certification
19 pursuant to Federal Rule of Civil Procedure 23 (“Class Certification Motialg(l, January 6,
20 2012. Pursuant to Civil Local Rulel{b), the Court findghis motion appropriate for
21 determination without oral argument. Accordingly, the hearing on the motion $é¢&afoh 15,
22 2012, is hereby VACATED. The case management conference set for March 15, 2012, at 1:80
23 p.m.,remains as set. Hang considered the parties’ submissions and the relevant case law, the
24 Court DENIESWITHOUT PREJUDICEPlaintiff's Class Certification Motioffor the reasons set
25 forth below.
26
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l. Administrative Motions Related to Plaintiff’'s Class Certification Motion

As an nitial matter, &o before the Court are fiw@ministrative motioneelated to
Plaintiff's Class Certification Motion: thresdministrative motiont file documents under seal,
ECF Nos. 76, 91, 94; one to remove incorrectly filed documents, ECF No. 83; and one for led
file a surreply memorandum in opposition to Plaintiff's motion for classfication. The Court
addressetheseadministrative motiogffirst before turning to the merits of Plaintiff's Class
Certification Motion.

A. Governing Rules

Pusuant to Civil Local Rule 78{a), an order authorizing the sealing of a particular
document or portion of a particular document “may issue only upon a request thasessabiat
the document, or portions thereof, is privileged or protectalderasiesecret or otherwise entitled
to protection under the law.”

Pursuant to Civil Local Rule 7-3(d) “no additional memoranda . . . may be filed without
prior Court approval.”

B. Plaintiff's First Administrative Motion to File Under Seal

On January 6, 2012, Piff filed a motion (“Plaintiff's first sealing motion”), pursuant to
Civil Local Rule 795(b), for leave to file under seal portions of the Memorandum of Points and
Authorities in Support of Plaintiff's Motion for Class Certification (“Memdam”) andcertain
exhibits attached to the Declaration of Joel Elkins in Support of Plaintiff's Matio@l&ass
Certification (“Elkins Declaration”). ECF No. 76. Specifically, Plaintifigbt to fileunder seal
Exhibits B throughC and Ithrough X of the Elkin®eclaration.

On January 18, 2012, the Court denied Plaintiff's first administrative motion without
prejudice becaudeefendant HewletPackard Company KiP") failed to file a declaration
regarding Plaintiff’'s motion to file under seal within 7 days,eagiired by Civil Local Rule 79-
5(d). ECF No. 78. The Court also found that Exhibits T, U, and V were not sealable because

did not bear confidentiality designations or were otherwise available to the.pigbl Finally, the
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Court denied Plaintif§ motion because Plaintiff failed to indicate what portions of the
Memorandum he sought to file under sddl.

On January 25, 2012, pursuant to the Court’s January 18, 2012 Order, Plaintiff filed re
proposed redacted versions of Plaintiff's Memorandum and exhibits to the Elldlzsdden.

ECF No. 80.HP also submitted the Declaration of Jonathan R. Sturz in Support of Plaintiff’s
Administrative Motion to Seal Pursuant to Local Rule5{@) (“Sturz Dect)), ECF No. 84,
whereinHP withdrew the confidentiality designation as to Exhibits K, M through N, and T throy
X. Id. Accordingly, Plaintiff shall publicly e-file Exhibits K, M through N, and T thrbugto the
Elkins Declaration. Thus, the Court considers whether it is appropriate to file uatidrese
proposed redacted portions of Plaintiff's Memorandum and the entirety of Exhithte@®yhC, I,

J, L, and O througBh.

The Court has reviewed the proposed redactions to Plaintiffs Memorandum and concl
that the proposed redactions are sealable. Tdpoped redactions contdii’s confidential
product development information, the disclosure of which could ks competitiveadvantage
in the marketplace.

The Court has also reviewed the relevant exhibits to the Elkins Declaration esdsul
follows. Exhibit B is an excerpt of a log BP's customers’ complaints regardiftf’s products.
The Court finds that this exhibit is not properly sealable in its entirety. elexient that Plaintiff
seeks to file under seal the substance of the custonoenglaints, these complaints are not
confidential, “because they are known by third parti#se-eustomers reporting the complaihts.
Saini v. Int'l Game Tech434 F. Supp. 2d 913, 924 (D. Nev. 2006). However, Exhibit B is
sealable to the extent that drdainsHP's customers’ personal information. For example, page 1
of Exhibit B contains a customer’s personal email address, and page 11 cont&itasreecs hame
and phone number. Accordingly, Plaintiff must file a revised proposed redacted veSidmbuif
B that redacts onliiP's customers’ personal information including name, address, phone numj

and email address.
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The Court has determined that Exhibit C, a summakRd sales data, is sealable in its
entirety because it contaif?’s confidential pricing and sales informatiaihe disclosure of which
could harmHP’'s competitive advantage in the marketplace. Exhibit I, an email sent internally
within HP, is sealable in its entirety because it contdif's confidential financial data, inalling
warranty impact estimates. Exhibits L and P are sealable in their engcetyde they contain
HP's propriety firmware code information. Exhibits J, O, QaRd S are likewise sealable in theip
entirety because they contai’s confidential prodat testing and evaluation process.
Furthermore, all of these exhibits contain information from docunoerdee documents that were
designated “Restricted Information” or “Restricted Outside Counsel @fdymation” under the
Protective Order.

Accordingdy, the Court GRANTS IN PART and DENIES IN PART Plaintiff’s firsefiag
motion. The Court GRANTS the motion as to the proposed redactions of Plaintiff's Mehaora

and as to Exhibits C, I, J, L, and O througko the Elkins Declaration in their entirety. Plaintiff

shall efile under seal the redacted Memorandum and Exhibits C, I, J, L, and O through S. The

Court DENIES the motion, without prejudice, as to Exhibit B to the Elkins Declaratiamtif?|
shall file a renewed motion to file Exhibit B ugrdsealand amended proposed redactions by 5:00
p.m. on March 19, 2012.
C. Plaintiff’'s Motion to Remove Incorrectly Filed Documents

On January 25, 2012, Plaintiff filed a motion to remove two incorrectly filed documents
from the ECF systemECF No. 83. Specifically, Plaintiff sought to remove Exhibits 2B and 2C
ECF No. 80, which correspond to Exhibits B and C to the Elkins Declaration. Plaintiff
inadvertently e-filed these two exhibits publicly, even thod&thad designated the information
contained in thee exhibits as “Restricted Information” and “Restricted Outside Counsgl On
Informatior under the Protective Order. ECF Nos. 83, 84. As discussed above, Plaintiff filed
administrative motion to file these two exhibits under seal. Thus, @Gidétocal Rule 795 and
General Order 62, Plaintiff was required to lodge these documents with the @Guentman filing

them electronically.
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Accordingly, the Court GRANTS Plaintiff's motion to remove Exhibits 2B and 2C26 E
No. 80. However, as discussed above, Exhibit 2B is not sealable in its entirety. Adgprding
Plaintiff shall publicly efile a proposed public redacted version of Exhibit B of the Elkins
Declarationas an exhibit to its renewed motion to file under seal pursuant to thes@@erember
1, 2011 Standing Order Regarding Motions to File Under Seal.

D. Plaintiff's Second Administrative Motion to File Under Seal

On February 24, 2012, Plaintiff filed a second motmfile under seal*Plaintiff’'s second
sealing motion”)* Specificdly, Plaintiff seeks to file under seal portions of Plaintiff's Reply Brief
in Further Support of Plaintiff's Motion for Class Certification (“ReplyeBt) and the entirety of
Exhibits A, C, and D to the Supplemental Declaration of Joel Elkins in Further Support of
Plaintiff's Motion for Class Certification (“Supplemental Elkins Deataon”). ECF No. 94. On
March 1, 2012HP filed the Declaration of Jonathan R. Sturzuport of Plaintiffsmotion to
seal in accordance with Civil Local Rule-B@d) (“Second Sttz Decl’). ECF No. 96.

The Court has reviewed the Reply Brief and Exhibits A, C, and D to the Supplemental
Elkins Declaration. The Court finds that Exhibits A, C, and iDternal HP emails- are not
sealable in their entirety. As discussed above, the informationHP’s interactions with its
customers is not confidentialeeSaini 434 F. Supp. 2dt924,and are therefore not sealable
However, the portions of these documents that rédBal confidential product testing and
evaluation process are sealableug;iPlaintiff's second sealing motion is DENIED WITHOUT
PREJUDICEas toExhibits A, C, and D to the Supplemental Elkins DeclaratiBlaintiff shall
meet and confer witklP and file, by 5:00 p.m. on March 19, 2012, a renewed motion redacting
only information related t&6lP's confidential product testing and evaluation procé#8shall file
its declaration pursuant to Civil Local Rule 79-5(d) by March 20, 2012.

The Court has reviewed the proposed redactions to Plaintiff’'s Reply Briefraisdfiat the

proposededactions are not sealabldP argueshat the information quotes from and references

! Although Plaintiff styled the motion as an administrative motion pursuant to Civil Latal7R-
5(b), the motion is properly analyzed under Civil Local Rule 79-5(d), which governsitigeofila
document designated confidential by another party.
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Exhibits A, C, and D to the Supplemental Elkins Declaratmal, is therefore sealablehd Court
finds, however, that none of the quoted or referenced idiomrelates tét1P's confidential
testing and evaluation processis otherwise sealabld=or example, page 5, line 24 quotes from
Exhibit K to the Ellins declarationfor which HPhas withdrawn the confidentiality designation.
Sturz Decly 16 Accordingly, Plaintiff's second sealing motion is DENIFDTH PREJUDICE
as to Plaintiff's Reply Brief. Plaintiff shall publiclyfde his Reply Brief by 5:00 p.m. on March
19, 2012.

E. HP’s Administrative Motion to File Under Seal

On February 10, 2012P filed a motion (HP's sealing motion”), pursuant to Civil Local
Rule 795(b) & (c). SpecificallyHP seeks to file the following under seal: (1) portions of Hewlef
Packard Company’s Memorandum of Points and Authorities in Opposition to Plaintdftierior
Class Certification (“Opposition”); (2) the Declaration of Jacqueline Cliu&hua Declaration”)
and Exhibit A thereto; (3) the Declaration of Leong Soonadtiueong Soon Declaration”) and
Exhibits A, B, D, and E thereto; (4) the Declaration of Shyh Chije Leong (“Shyk C
Declaration”) and Exhibits A through G thereto; and (5) portions of the Declarati®lainé H.
Evanson (“Evanson Declaration”). ECF No. 91.

The Court has reviewed the materials and rules as follows. The J. Chua tidectard
Exhibit A thereto are sealable in their entirety because they cd#i®srconfidential and sensitive
business information, the disclosure of which could harm HP’s competitive advanthge in t
marketplace Specifically, the declaration discusses the total number of 8500 printersgpBdshi
for sale in North America between January 2009 and April 2010, as well as confidential
information regarding HP’s product testing and evaluation. Exhibit A of the J. Chisaden
contains confidential pricing and sales information and was desigriRéstricted Outside
Counsel Only Information” under the Protective Order. AccordirtgBs sealing motion is
GRANTED as to th J. Chua Declaration and Exhibit A thereto.

The Leong Soon Declaration and Exhibits A, B, D, and E thereto are sealable in thei

entirety because they contai®’s confidential and sensitive business information, the disclosur
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of which could harnHP's competitive advantage in the marketpla&pecifically, the Leong Soon
Declaration contains confidential information about HP’s product testing and &walpeocess.
Exhibit A to the Leong Soon Declaration is a table containing confidential infiormebout HP’s
product testing and evaluation process and was designated “Restricted OCatsidel Only
Informatiori under the Protective OrdeExhibits B, D, and E are internal HP emails containing
confidential information about HP’s product testing andluation procedures and were designats
“Restricted Outside Counsel Only Information” under the Protective Omlerordingly,HP's
sealing motion is GRANTED as to the Leong Soon Declaration and Exhibits A, B, D, and E
thereto.

The Shyh Chije Declation and Exhibits A through G thereto are also sealable in their
entirety because they contain confidential and sensitive business informatidisctbsure of
which could harnHP's competitive advantage in the marketplace. Specifically, the Shyh Chije
Declaration contains confidential information about HP’s product testing, devethbpamd
evaluation processes. Exhibits A through G contain the relevant portions of varioasukstan
HP’s 8500 Printeland were all designated either “Restricted Information” or “Restrictedduts
Counsel Only Information” under the Protective Order. AccordirtgBs sealing motion is
GRANTED as to the Shyh Chije Declaration and Exhibits A through G thereto.

Paragraph 19 of the Evanson Declaration is not sealable in its entirety. aParagr
contains confidential and sensitive information aldéigts sales, which was designated “Restricte
Counsel Only Information” under the Protective Order. However, as discussed aboatathe d
regarding customer complaintsaragraph 19 are not confidentsgeSaini 434 F. Supp. 2dt
924,and are therefore not sealabkeccordingly,HP's sealing motioras to Paragraph 19 of the
Evanson Declaratiois GRANTED IN PART and DENIED IN PART WITHOUT PREJUDICE
HP shall file, by5:00 p.m. on March 19, 2012, a renewed motion and amended proposed
redactions to Paragraph 19 of the Evanson Declardtaaredactonly HP's confidential sales

information.
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Finally, the Court has reviewedP's proposed redactions biP’'s Opposition and finds that
the proposed redactions are narrowly tailored and sealable because they quoteotrmmwise
reference information that has been found sealable above, with one exception: on page 8, lin
the number of complaints received is not confidential business information, and fierthacs
sealable. Accordingl\;IP's sealing motion iI©DENIED WITH PREJUDICEas to tle proposed
redaction®on page 8, line 19, and GRANTED as to all other proposed redacktaistiff shall
publicly e-file a redacted opposition brief consistent with this Order.

F. HP’s Motion for Leave to File a Surreply

On March 1, 201 AP filed a motion for leave to file a surreply pursuant to Civil Local
Rule 73. ECF No. 95. The CouBENIESHP's motion for leave to file a surreply because it
finds additional argument unnecessary to resolve the merits of Plaint@fisrm Accordingly, the
Court does not rely on the arguments$lidis proposed surreply.

I. Plaintiff's Class Certifi cation Motion

A. Factual and ProceduralBackground

This putative class action arises out of the marketing and sale of allegéeltyivie HP
Office Jet Pradl-in-one printer fax, copierand scanneof the 8500 series (“8500 Printer”). A
more complete faatl background is set forth in this Court’s Order Denying Defendant’s Motiof
to Dismiss Plaintiff's Second Amended ComplaiBeeECF No. 57. The Courecites only those
factsalleged in Plaintiff's Second Amended Complaint (“SAC”), ECF No.n&2gessary for
determinng Plaintiff's Class Certification Motion.

Plaintiff is a resident dPassaic County, New Jersey. SAC YH® is a California
corporation operating and doing business throug@alifornia and the United States, with its
principal place of business in Palo Alto, Californid. { 10.

Plaintiff alleges that HP manufactured, marketatt sold thousands of defective 8500
Printers nationwide, including California, and has made misrepresentations analedncatanl
information in the marketing, advertising, and sale of those prinier§. 2.

Specifically, Plaintiff alleges that HP represented that the 8500 Phiatiain Automatic
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Document Feeder (“ADF”) with a capacihy 50 pages and hdte ability to scan, quoy, and fax
pages from the ADF at the following speeds: (1) scanning and cogtyiipgto 34 pages per
minute in color (2) scanningand copyingat up to 35 pages per minute in black and wrate] (3)
faxing atapproximately 3 pages per minutel. § 28.

Plaintiff alleges that HP knew or should have known that the 8500 Printers were iyherg
defective and randomly skipped pages wbesnningcopying and faxing pages fed through the
ADF. Id. 1 4. Plaintiff alleges thatas a result of this defethe ADF is useable for only two to
three sheets at a timd. I 4, andhatthe 8500 Printer is unable to achieve the scanning, copyin
and faxing speeds that HP advertisétl.| 67.

Plaintiff purchased an 8500 Printer directly from HP’s wigbghor around July 2, 2009.
Id. 119 30, 33.Plaintiff alleges that he and other putative class members reasonably netiédso
representations about the 8500 Printer’'s ADF capacity and scanning, copyifexiaggpeeds
when deciding to purchase the 83®nter. Id.  72.

Plaintiff filed his original complaint in state court on March 30, 2010. ECF No. 1. HP
removed the case on May 20, 2010. In the SAC, the operative complaint for this motion,
Plaintiff asserts claimen behalf of himself andlaothers similarly situatednderthe following
California statutes(1) theUnfair Competition Law (“UCL"), Cal. Bus. & Prof. Code § 172@0,
seq, and(2) the Consumers Legal Remedies Act (“CLRA"), Cal. Civ. Code § 16%%kq.ECF
No. 52 1 75-105Plaintiff seekghe following remedies: restitution; disgorgement; actual,
statutory and punitive damages; injunctive relief; attorneys’ fees and aodtprejudgment
interest. Id. §124-25. On August 10, 2011, the Court denied HP’s motion to dismiss the SAC
August 10, 2011. ECF No. 57.

On Jnuary 6, 2012, Plaintiff moved to certify a nationwide class for the claimsegkse

under the UCL and the CLRA. ECF No. 7Rlaintiff defines the proposed class follows:

All persons residing in the Unitegtates who purchased an HP Office Jet Pre All
in-One printer in the 8500 series (“8500 Printers”) [between January 1, 2009 and
April 30, 2010]. Excluded from the Class are Defendant HeswlatkardCompany
(“HP” or “Defendant”), Defendant’s officers, direcs and employeeshe trial
judge in this case and those who purchased for the purpose of resale.
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ECF No. 72 at 1. Plaintiff also seeks to be appointed ClageeRentativeand for his
counsel to be appointed Class Counsel. HP filed an opposition on February 10, 20B2eECF
No. 91-2 (proposed public redacted version). Plaintiff submitted a reply brief on February 24,
2012. SeeECF No. 94-2 (proposed public redacted version).

B. Legal Standard

Classcertificationof Plaintiff's claims is govared byRule 23 of the Federal Rules of Civil
Procedure Whether or not to certify a class is withthe discretion of the CourtJnited Steel,
Paper & Forestry, Rubber, Mfg. Energy, Allied Indus. & Service Workers Int'l YABb—CIO
CLC v. ConocoPhilips Cp593 F.3d 802, 807 (9th Cir. 2010).

Under Rule 23(g)Plaintiff must establish that: “(1) the class is so numerous that joinder
all members is impracticable; (2) there are questions of law or fact common to fh€3)lase
claims or defenses of the representative parties are typical of the clalefemses of the class;
and (4) the representative parties will fairly and adequately protect ¢énest#t of the class.Fed.

R. Civ. P. 23(a).These requirements are typically referred to as the numerosity, commonality
typicdity and adequacy requirementS he United States Supreme Court requinssrigt courts to
engage in a ‘rigorous analysif eachRule 23(afactor when determining whether plaintiffs
seeking classertificationhave met the requirements of Rule”2&llis v. Costco Wholesale Corp.
657 F.3d 970, 980 (9th Cir. 2011jt{ng Gen. Tel. Co. of the Sw. v. Fal¢ab7 U.S. 147, 161
(1982).

Plaintiff beas the burden of establishing that all four requiremenBubé 23(ajare met, as
well as one requirement ule 23(b). Zinser v. AccufiResearch Inst., Inc253 F.3d 1180, 1186
(9th Cir.2001). Here,Plaintiff seels certification pursuant to 23(b)(3), which allows the Court to
certify the class if it finds thaiguestions of law or fact common to class members predominate
over any questions affecting only individual members, and that a class action isrdopaher
available methods for fairly and efficiently adjudicating the controverSihe Rule 23(b)(3)
predominance inquiry” is meant to “tes[t] whether proposed classes facgestify cohesive to

warrant adjudication by representatioinchem Prods., Inc. v. Winds&21 U.S. 591, 623

10
CaseNo.: 5:10¢v-02176+HK
ORDER DENYING WITHOUT PREJUDICPLAINTIFF'S MOTION FOR CLASS
CERTIFICATION; ORDER RE RELATED ADMINISTRATIVE MOTIONS

of



United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o hN WwN PR O

(1997). The Ninth Circuit has held that “there is a clear justification for handling thetdispua
representative rather than an individual basis” if “common questions presenfiaaigispect of
the case and they can be resolved for all members of the class in a Judjleasidn . . . .”
Hanlon v. Chrysler Corp.150 F.3d 1011, 1022 (9th Cir. 1998).

C. A
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590 Themajority further held that “each class member’s consumer protection claim should beg
governed by the consumer protection laws of the jurisdiction in which the transaciqplace.”
Id. at 594. Finally, the majority concluded that “[b]ecause the law of multiple jurisdictampdies
here to any nationwide class of purchasers or lessees of Acuras includingasyMém,
variances in state law overwhelm common issues and preclude predominandedla a s
nationwide class.ld. at 597. Plaintiff offers no argument, other than dsggethatMazzawas
wrongly decided, teircumventMazzas holding whichprecludeghe certification of nationwide
class asserting claims under the UCL and the CLRlAreover, &hough the plaintiffs irMazza
have filed for rehearingn ban¢theMazzamajority's opinion continues to be, as Plaintiff
acknowledges, binding on this Court. AccordindgNaintiff's motion for class certification is
DENIED.

However because “an order that grants or denies class certification may be altered or
amended before final judgment,” Fed. R. Civ. P. 23(c)(1)(3), the denial is without pesjliie
Court gives Plaintiff leave to file an amended complaint to comply Miéhzaand renew its
motion for class certification thereafter. Plaintiff must file his amerdedplaint within 30 days
and a renewed motion for class certification within 90 days of this Order. Thev@ibset a new
case schedule at the March 15, 2012 case management conference.

The Court need not reatie other class certification requirents under Rule 23, or
whether Plaintiff and his counsel are an appropriate Class Representdti@taas Counsel,
respectively.As the Ninth Circuit has held, “courts should not render advisory opinions upon
issues which are not pressed before the court, prefiaeted and necessary for decisiotunited
States v. Alpine Land & Reservoir C887 F.2d 207, 214 (9th Cir. 1989). A finding that commo}
guestions do not predominate is sufficient to deny the certification of the proposed rtiiolass
here. Thus, any discussion of the other class certificegguirements or the suitability of Plaintiff
and his counsel as Class Representative and Class Counsel would not be necd¢lsary
determination of Plaintiff otion for AassCertification Accordingly, theCourt does not reach

theseotherissues.
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. Conclusion

In summary, for the foregoing reasons, the Court rules as follows:

. Plaintiff's first sealing motion is GRANTED IN PARAGndDENIED IN PART as set forth

above.

. Plaintiff's motion to remove irmrrectly filed documents is GRANTED.

. Plaintiff's second sealing motion is DENIED WITH PREJUDICE IN PARITUDENIED

WITHOUT PREJUDICE IN PART as set forth above.

. HP’s sealing motion is GRANTED IN PART, DENIED WITHOUT PREJUDIQE

PART, and DENIED WITH PREJDICE IN PART as set forth above.

. HP’s motion to file a surreply is DENIED.
. Plaintiff's motion for class certificatiois DENIED WITHOUT PREJUDICE. Plaintiff

shall file an amended complaint within 30 days and a renewed motion for cli#ssatern

within 90 days from the date of thigder.

IT IS SO ORDERED. M\_
Dated:March 14, 2012 #‘

LUCY H
United States District Judge
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