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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE: FACEBOOK PRIVACY
LITIGATION Case No.10cv-02389RMW

ORDER GRANTING LEAVE TO FILE
THIRD AMENDED COMPLAINT

Re: Dkt. No. 163

Plaintiff seeks leave to file a third amended complaint (“TAC”) to ‘ahé or more”
additional class representativékt. No. 163at 1 Plaintiff also seeks an order pursuant to
Federal Rule of Civil Procedure 16 amending the Scheduling Order to permit dyscgagzd to
the additional class representativiels.For the reasons explained below, the ctredts the
motion as one to add Wendy Marfeo asaaed representative in a TADd to amend the
scheduling orderandthe courtGRANTS plaintiff’s motion, so construed.
|. BACKGROUND

Plaintiff Katherine Pohl brings this suit on behalthefrselfand all others whose
confidential user information was allegedly disclosed by defendant Facebmsladvertising
partners in violation of Facebook’s own privacy policy, Facebook’s promises to usesteac
industry standards, and federal law. Dkt. No. 144, 1. Plaintiff's second amended complaint

(“SAC") alleges thatFacebook’s policies state that Facebook “never share[s] [users’] persona
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information with [Facebook’s] advertisers” and does “not give [users’] confentormation to
advertisers without [users’] consenid’ § 2. According to the SAC, Facebodkspite these
policies, intentionally and knowingly transmitted confitlal user identifiable information,
including users’ full names, to third party advertisers without user condefit3.

Several separate actions were originally filed against Facebook, and thevesses
consolidated on August 10, 2010 under the captiae Facebook Privacy LitigatiorFollowing
consolidation, plaintiffs’ counsel elected to name only Mike Robertson and David Gould as
plaintiffs and putative class representativi@seDkt. No. 36. The court thereafter granted
Facebook’s motion to dismiss, Dkt. No. 91, and plaintiffs fdddst amended complaint
(“FAC”), Dkt. No. 92. Facebook again moved to dismiss and the court granted Facebook’s n
and dismissed the FAC with prejudice. Dkt. No. 106. After the dismissal, Robertsoredppeal
the Ninth Circuit. Dkt. No. 116. Gould did nfile a notice of appeandthe judgment againsim
became final on November 22, 2011. Dkt. No. 107. Accordingly, when the Ninth Circuit rever
the court’s dismissal order on two of the eight dismissed sldime case was remanded to this
court with Robertson as the sole named plaintiff.

After remand from the Ninth Circuit, the parties commenced discovery. On August 14,
2015, the court entered the parties’ stipulated scheduling order. Dkt. No. 135. Thdisghed
order set the deadline for completion of class certification fact discomeMedrch 25, 2015, the
deadline for disclosure of plaintiff's class certification witnesses foil 8, 2014, and the
deadline to fileaclass certification motiofor July 22, 20141d. The scheduling order does not se
a deadline for amendment of the pleadings.

After remand, Facebook propounded interrogatories, requests for production, a notice
deposition, and a demand for inspection. Dkt. No. 163, at 5. Facebook’s demand for inspecti
included a request th&obertson produce the devices from which he had accessed Facebook
during the relevant time perioldl. at 6. Robertson responded by informing Facebook that the g
device from which he had accessed Facebook was his work laptop computer, which he had

returned to the former employer who had issued it to linkacebook sought the identity of
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Robertson’s former employer so that it could issue a subpoena for inspection of tuterdch
at 7.Plaintiff refused to identify the employer on the ground that Facelhadkot explairdthe
relevance of any data thaight be on the computed.

While discovery was ongoing, @anuary7, 2015 paintiff moved for leave to amend the

FAC. Dkt. No. 138. Plaintiff sought to add Katherine Pohl as an additional named plaintiff, and to

“clarify” the damagesought in the compliant, including adding a request for nominal damages

and disgorgemerior thebreach of contract claim. Dkt. No. 138. On February 13, 2015, the co
granted plaintiff leave to file a SAGeeDkt. No. 142. The court found that although plaintiff's
delay in seeking leave to amend the compliant was significant, there was @aacevid any
dilatory motive in plaintiff's proposed amendmerts. The court further found that the proposed
amendments would not subject Facebook to unfair prejudicelowever, in so ruling, the court
imposed the following conditions: (1) additional class certification fact disgdmeplaintiffs was
to be narrowly tailored to Ms. Pohl’'s standing as a class representative, ged torfive
interrogatories and five production requests with each having no subparts; ancef@ydka
class certification fact discovery deadline was extended to April 1, B)15.4. PlaintiffsSAC

wasdeemed filed and served as of the date ottuet’s order, February 13, 2018.

Facebook deposed Robertson on March 11, 2015. Dkt. No. 163, at 8. At the deposition,

Robertson testified that he had used Facebook on “one or more work-issued computers.” Dk
177, at 7. Robertson refused to answer questions by Facebook that soudghitites of former
employes. Dkt. No. 163, at 8. Robertsdrasechis refusabn both aconcernfor his privacy and
the possibility that Facebook’s subpoenas to his former employers “couldgatt employment
difficulties” for Robertson, and harm higbility to earn a living.'ld. Robertson’s attorney, Mr.
Nassiri, statethat Robertson’s refusal to answer was based on “privacy grounds and on the
grounds that your need for this information, whatever it might be, which you havenitaied
once, is outweighed by the potential risk and harm to him and his ability to make a livimg whe
you go out and you issue subpoenas to every third party that may have had somehiplatitins

Mike Robertsoni. Id. Despite his asserted privacy concerns, Robertson admitted that he publi
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information about his former employers on his public LinkedIn profile. Dkt. No. 177 Adte8.
Facebook’s counsel presented Robertson with a copy of his public LinkedIn profile, Rokertsg
counsel informedracebookhat Robertson intended to seegrotective order tprevent

Facebook from issuing subpoenas to Robertson’s previous employers. Dkt. No. 163, at 9. Cq
for both parties met and conferred after the deposition and, according to Robertsbaokace
agreed to an “informal standstilld. Robertson understoadttis to meanthatFacebook had

agreed that it wouldot issue any subpoenas to Robertson’s former employers or clients withd
giving Robertson sufficient notice to seek a protective otdeHowever, the following day,
March 12, 2015, Facebook’s counsel sent Robertson an email stating that Facebook had ne
agreed to giv&Robertson sufficient notice to seek a protective order should Facebook intend t
issue the subpoendsd.

Robertson did not elect to seek a protective order, and on March 17, 2015, Facebook
informed Robertson that if he did not identify the relevant previous employers withithalys,
Facebook would serve subpoenas on two of his previous employers listed on his Ljmkétin
Id. at 3-10. However, Facebook never issued any subpoenas, because on March 20, 2015, t
parties filed a stipulation to the voluntary dismissal of Robertson from the cés@rejudice.

Dkt. No. 146. Plaintiff alleges that Robertson’s voargtdismissal wasifidisputably submitted
under duress.” Dkt. No. 163, at 1. Following Robertson’s withdrawal, plaintiff fBeadadmehe
sole class representative in this case.

On March 27, 2015, plaintiff filed this motion for leave to file a TAC to add one or morsg
class representatives who plaintiff hamt yet identified Dkt. No. 148" Facebook filed an
opposition on April 10, 2015, Dkt. No. 177, and plaintiff filed a reply on April 17, 2015, Dkt. N
18972

! Plaintiff later moved to remove several incorrectly filed documents frorddbleet, including
this motion. Dkt. No. 160. Plaintiff subsequently re-filed her motion for leave to TikkGon
April 6, 2015. Dkt. No. 163. Throughout this order, the couitations to plaintiff's motion are to
the later filed document at Docket No. 163.

2 Facebook also filed objections to new evidence in plaintiff's reply briepaintiff's

declaration in support thereof. Dkt. No. 203. However, because the court does not rely on an
ORDERGRANTING LEAVE TO AMEND
10-cv-02389RMW 4

n1

DUNS

ut

ver

[®)

A4

y of




United States District Court

Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

Plaintiff also filed a motion to compel before Magistratelge Grewal, seeking to compel
Facebook to identify and provide contact mh@tion for some or all of the putative class
members. Dkt. No. 172. As of the date of this order, plaintiff's motion to compel is outstandin
andJudge Grewadhas deferred ruling until the court rules on thigtion Dkt. Nos. 173, 224.

On April 29, 2015, plaintiff's counsdlled a declaratiostatingthat Wendy Marfeo had
agreed to serve as a class representative in this case. Dkt. No. 211. Ms. Marfeo badlyrevi
been the named plaintiff in one of tloair cases consolidated intiois action.SeeDkt. No. 36.
Whenthe cases were consolidatbowever plaintiff’'s counsel elected to proceed with only Mr.
Gould and Mr. Robertson as named plaintiftls. Marfeoandthe other named plaintjfZetha
Noble,weredroppedirom the cased.

. LEGAL STANDARD

Under Federal Rule of Civil Procedure 15(a), a party may amend its pleading @nce as
matter of course within 21 days of serving it. Fed. R. Civ. Pro. 15(a)(1). After ttial preiriod
has passed, amendment is permitted only with the opposingspartitenconsent or leave of the
court. Fed. R. Civ. Pro. 15(a)(2). Rule 15 instructs that “[tlhe court should freely gieewden
justice so requirestd. Although this rule “should be interpreted with extreme liberality, leave t
amend is not to be grantedtamnatically.” Jackson v. Bank of Hawa®02 F.2d 1385, 1387 (9th
Cir. 1990) (internal citation and quotation marks omitted). Courts commonly consider faus fag
when determining whether to grant leave to amend: (1) bad faith on the part of the rf&)vant;
undue delay; (3) prejudice to the opposing party; and (4) futility of the proposed amendment
Lockheed Martin Corp. v. Network Solutions, Jri®4 F.3d 980, 986 (9th Cir. 1999ge also
Foman v. Davis371 U.S. 178, 182 (1962). “[l]t is the consideration of prejudice to the opposir
party that carries the greatest weiglithinence Capital, LLC v. Aspeon, In816 F.3d 1048,
1052 (9th Cir. 2003) (citin@CD Programs, Ltd v. Leighto®833 F.2d 183, 185 (9th Cir. 1987)).

“The party opposing leave to amend bears the burden of showing prejBhiced’v. SBC

the evidence to which Facebook objects, the court finds Facebook’s objection moot.
ORDERGRANTING LEAVE TO AMEND
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Telecomms., Inc318 F. Supp. 2d 865, 870 (N.Oal.2004) (citingDCD Programs 833 F.2d at
187).

“Absent prejudice, or a strong showing of any of the remaiRorganfactors, there exists
a presumtion under Rule 15(a) in favor of granting leave to amelald (titation omitted) While

“[d]elay alone is insufficient to justify denial of leave to ameniihies v. Bated27 F.3d 839,

847 (9th Cir. 1997), “late amendments to assert new theories are not reviewed favoralktdyevhe

facts and the theory have been known to the party seeking amendment since the incéiqaion o
cause of action,Acri v. Int'| Assh of Machinists & Aerospace Workei&81 F.2d 1393, 1398 (9th
Cir. 1986);see also Lockheddartin Corp. v. Network Solutions, Ind94 F.3d 980, 986 (9th Cir.
1999) (“A need to reopen discovery and therefore delay the proceedings supporist aalist's
finding of prejudice from a delayed motion to amend the complaint.”). The decisiomtamgra
deny a request for leave to amend rests in the discretion of the trialSmeiCalifornia v. Neville
Chem. Cq 358 F.3d 661, 673 (9th Cir. 2004).

In its opposition, Facebook asks the court to evaluate plaintiff's motion for leavestmlam
the SAC under the “good cause” standard from Rule 16(b)(4), which governs amendment of
scheduling orders. Dkt. No. 177, at 13. Facebook reli&@@sakan v. Apple Am. Grpwvhich
applied the good cause standard to a motion for leave to aheeptbadings. CasedN08-4722,
2010 WL 1838701, at *3 (N.D. Cal. May 5, 2010sakanread Ninth Circuit precedent as
requiring application of the good cause standard to motions for leave to amend flet@jtef
a Rule 16 scheduling ordeéd. However, the Ninth Circticases cited i@sakanmake clear that
Rule 16’s good cause standard applies to motions for leave to amend which ar¢sfilddeaf
deadline set in a pretrial scheduling order for amendment of the plehdmgasse®ee Johnson
v. Mammoth Recreationkc., 975 F.2d 604, 607 (9th Cir. 1992) (“*Once the district court had
filed a pretrial scheduling order pursuant to [Rule 16] which established alile&r amending
pleadings that rule’s standards controlledC@leman v. Quaker Oats C@32 F.3d 1271, 1294
(9th Cir. 2000) (district court correctly applied Rule 16 good cause standard “béchaag filed a

pretrial scheduling order that established a timetable for amending thengieaatd the deadline
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had expired before [plaintiffs] moved to amend.”). Because the stipulated scheddéngmtered
by the court in this case set no deadline for amendment of the pleadieD&t. No. 135the

court finds that plaintiff’s motion for leave to ameisdjoverned by the standard for amendment
under Rule 15.

[11.DISCUSSION

At the hearing on this motion, Facebook argued that the case should be dismissed be
the sole remaining named plaintiff lacks standing. The court requested bfiefingoth parties
on this question. Dkt. No. 220. Having considered the parties’ papers, see Dkt. Nos. 221, 22
and the relevant law, the court finds that the case metoe dismissed on this basis. Robertson’
voluntary dismissal rendered his claims moot. Where a named plaintiff's claomséenoot,
courts in the Ninth Circuit permit the substitution of a proper class representagilow the suit
to proceedSee lierboe v. State Farm Mut. Auto. Ins..C850 F.3d 1018, 1023 n.6 (9th Cir.
2003). Accordingly, the court treats the instant motion to amend to add Marfeo as a clas
representative as one seeking the substitution of a named plaintiff followingttiegnofa prior
plaintiff's claims. The court therefoproceeds to analyze wther the requested amendmient
add Marfeas proper under Rule 15.

Plaintiff seeks leave to file a TA® addWendy Marfeo as a named plain@ffid to amend
the scheduling order to permit further discoveatated toher addition & anewclass
representativé Dkt. No. 163, at 2Plaintiff argues that the court should grant her leave to amen
the SAC because justice requires her proposed amendment and norfecohdméactors weigk
against amendmerit. at 13. More specifically, plaintiff asserts that she has “proceeded
expeditiously and in good faith,” the amendment would not be futile, and would not subject

Facebook to any undue prejudite:. at 13—-14. In response, Facebook contends that plaintiff's

% However, plaintiff's motion to amend the scheduling order is governed by thecgase
standard under Rule 16.

* In fact,in her motion for leave to amend plaintiff seeks to ‘@dté or more additional class
representativesDkt. No. 163, at 2Plaintiff has since identifiednly Wendy Marfecas an
additional class representativEhecourttherefore treatplaintiff’'s motion as sekingleave to
amend to add only Marfeo as a class representative.
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request is untimely, threatens further delays, would be futile, and is unduly pidjudliti No.
177, at 19-24. On balance, the court finds tihatequest fommendment is untimelyut not
brought in bad faith, and the prejudice to Facebook is not so unfair as to justify déiméal of
motion. Further,hie courtfinds that the amendment would not be futile. The cinartefore
GRANTS plaintiff s motion to file a TAC.
A. Prgudiceto Defendant

Faceboolasserts that graing plaintiff’'s motion for leave to amend would be unfairly
prejudicial.ld. at 19. Plaintiff asks the court to extend the discoverypgdar three additional
months, which Facebook contenddikely to be unrealistically short. Facebook argiied his
will force Facebook “to take discovery of the new plaintiff, including discoverydaggaany
unique defenses that may impact his or her typicality and adequacy, and reevaldeterbes
and arguments that it has been developing throughout the previous discovery febretc20.
Facebook notes that it has already had to conduct such additional discovery becauszenthe
addition of Pohl as a class representative, and argues that permittingfi@aediiested
amendment would force Facebook to do so adgdirAccording to Facebook, plaintiff is seeking
new categories and avenues of discovery, and will use expanded discovery to pursue new
arguments in support of class certificatitth.Facebook asserts that this will forl€acebook to
rede\elop its “class certification defenses and arguments based on this new giscaleew
theories, mooting the very substantial time, expense, and effort it has axgehged.’ld.
Facebook also argues that the pending motion to compel before Judgd @dévates that
plaintiff intends to contact putative class members in an effort to prove comty@mali
predominance, reliance, or a damages theory by surveying a sample o$shd.cla

In response, plaintiff argues that she is not seeking new categories or avetigesvery,
either in this motion or in the motion to compel before Judge Grewal. Dkt. No. 189, at 6ffPlaif
contends that Facebook “readily could have anticipated Plaintiff might seek to proagetaby
surveying a sample of the putative clasd.”(quotation marks omitted). Plaintiff further notes tha

the expert discovery cutoff is not until July 1, 20tb.According to plaintiff, the impact of
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granting plaintiff’s maion for leave to amend the SAC would be “limited to the discovery burdg
associated with any newlgentified named plaintiff.Id. Plaintiff argues that FE@book has not
identifiedanynew issue®r new defense strategies that would stem from grankangtiff’'s

motion.

The court agrees that Facebook’s arguments regarding damages theories do nohbkea

guestion of prejudice because expert discovery is ongoing and the adddinevoplaintiffis
unlikely to result in new or altered damages theories. However, the cagrt@cognizénat
adding anew class representativay introduce new issues anthynecessitateltereddefense
strategiesPlaintiff brought this action on a class basis under Rule 23. To maintain a class act
plaintiff must show thatthere are questions of law or fact common to the class,” “the claims o
defenses of the representative parties are typical of the claims or defeinseslass,” and the
“representative parties will fairly and adequately protect the interests cdbg®” FedR. Civ. P.
23(a) (2)(4). These questionsecessarily requireonsideration of Mrfed s ability to serve as a
class representativBeeOsakan 2010 WL 1838701, at *gciting Rodriguez v. Haye$91 F.3d
1105, 1122 (9th Cir. 201@) The commonality requirement will be satisfied if treemed
plaintiffs share at least one question of fact or law with the grievances of the prosjotads’).
As an exampleFacebook rmy need to ascertain whethdiarfeois subject to unique defenses,
which would bear upon the typicality requirement of Rule&280sakan 2010 WL 1838701, at
*5; see also Hanon v. Dataproducts Cor@/6 F.2d 497, 508 (9th Cir. 1992).

While Marfed s aldition as a class representative will sadeleebook with some

additional discovery, the court is not convindledtthis burden will be so unfair as jiastify

denialof plaintiff’s motion.First, plaintiff is not seeking new categories or avenues of discovery.

Second, Facebodias noidentified anynewissues odefenseshatmay arise out of Marfe®

addition & a class representatii@nally, any additional discovery the partiesn this case will
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be limited to Marfepas discussed belowla3s certification fact discovery agherwise closa and
will remain closed.

In sum, the court finds that amendment will not subject Facebook to unfair prejudice,
thatthis Fomanfactor weighsn favor of grantindeave to amend.

B. Undue Delay

Plaintiff asserts thathehas exercised due diligence in seeking this amendsoentfter
Robertson withdrew from the case. Dkt. No. 163, at 14. Facedrgoles that plaintité
amendment is untimely, &dise court recently grantgdaintiff leave to amend to add Pohl as a
class representative, and class certificatamb discovery has now closed. Dkt. No. 1@#719-23.
The court recognizes thtite addition of Marfeo is untimely, bas with plaintiffs prior motion,
the court finds n@videnceof adilatory motive See, e.g., AmerisourceBergen Corp. v. Dialysist
W., Inc, 465 F.3d 953 (9th Cir. 2006). Plaintiff contends that Robertson withdrew from the ca
under the threat that Facebook would subpoena his former employers to obtain the compute
from which Robertson had accessed Facebook during the relevant time $eddlt. No. 163,
at 8-10. Robertsos reluctancéo discovery of his past employersay have been foreseeakbde
an extentandplaintiff’s failure to seek leave to add Marfearlier maydemonstrate degree of
inattentiveness on the part of plaintiff's counsel, but the court cannot conclutieetivegtant
motionfor leave to aments the result of bad faith or dilatory motiv&ccordingly,the cout finds
that his Fomanfactor weighsn favor of granting leave to amend.

C. Futility of Amendment

Facebook also asserts that amendment would be futile. Dkt. No. 177, at 21-22. Facel
argues that plaintiff will be unable to certify a class becahsewill be unable to show
commonality under Rule 28. at 21 Similarly, Facebook argues that neither Robertson nor Pq

was able to identify how they had been harmed by the alleged fraud and breach of.¢dnata

> However, tiis ordershould not be understood to preclaagy discovery tlatmay resulfrom
plaintiff’s motion to compel before Judge Grewaplaintiff’s notion to compel is granted, the
parties may conduct further discovery in accordance with Judge Greulalg.
ORDERGRANTING LEAVE TO AMEND
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22. According to Facebook, amendment wadbleteforebe futile.ld. However, because these
issues are not yet before the courgs arguments are now premature, and Facebook raises n
other arguments regarding futility of amendment. Consequently, the courtfatdsacebook has
failed to show that the proposed amendment would be futile, and thRbthanfactor weighs in
favor of granting leave to amend.
D. Plaintiff May FileaTAC

The court finds thathreeFomanfactors weigh in favor ofr@ntingplaintiff leave to file a
TAC. Although paintiff's motion for leave to file a TAC addingarfeo as anew class
representative is untimelihereis no evidencéhat plaintiffs delay in seeking to add Marfeo is
the result of bad faith or dilatory motiveh&@ court recognizes thgtanting the mion will
imposethe burden of further discovery &acebookbut the court is not convinced that the
limited additional discovery outlined herewmill result inunfair prejudice. lally, amendment
does not appear that it will lbetile. Accordingly, the court in its discretionRANTS plaintiff's
motion to file a TAC addin@/larfeo as anew class representative.

E. Amendment of the Scheduling Order

Under Federal Rule of @i Procedure 16(b)(4), pretrial scheduling ordémay be
modified only for good cause and with the judge’s cons&udd cause exists where the parties
cannot meet thdeadlines set forth in a scheduling ordespite the exercise of due diligence.
Johnson 975 F.2d at 609. As noted above, the deadlineldsscertificationfact discoveryhas
now passed, and neither party has had the opportunity to conduct discovery relaagi@to M
Accordingly, the court finds thaflarfed s addition as a nameukintiff after theclose of
discovery constitutes good cause to anttedcheduling @er to permit limitecadditional
discoveron the subject of Marfés adequacy to be a representatiampiff. Any discovery
conducted by lpintiff is further limitedto five interrogatories and five production requests with
each having no subparts. Subject to these conditionslatbe certification class discovery is

extended by 90 days to July 1, 2015. All other deadlirealsoextended by 90 days, as set forth
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in plaintiff’s motion to amend the Scheduling Ordeiittih seven days of this order, tharties
shallfile a Scheduling @derwhich rdlectsthese dateand conditions.
IV.ORDER
For the reasons explained above, the cORARTS plaintiff's motion for leave to file a
TAC to add Wendy Marfeo as a nanm@dintiff. Plaintiff's motion to amend the standing order is
GRANTED, subject to the conditiorset forthabove. The TAC will be deemed filed and served
as of the date of this order.
IT 1SSO ORDERED.
Dated:May 22, 2015

fonatam sy

Ronald M. Whyte
United States Dlstrlct Judge
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