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For the initial case management confere({GMC”) set for October 4, 2010, plaintifi
David Gould and Mike RobertsdfiPlaintiffs”) and defendanEacebook Inc. (“Defendant” ar
collectively with Plaintiffs, theé'Parties”) hereby submit this iid Case Management Statem
pursuant to Federal Rule of Civil Procedure 26(f) and Civil Local Rule 16-9.

Pursuant to Federal Rule of Civil ProcedR&f), the Parties held a telephonic meeting
counsel on Friday, September 10, 2010. Micha&kdhenbrener participad for plaintiff David
Gould. Kassra P. Nassiri and Charles H. Jungiggaated for plaintiff Mike Robertsor
Matthew D. Brown and James Penning participated for Defendant.

l. JURISDICTION AND SERVICE

The Parties agree that this Court has ettbpnatter jurisdictiorunder the Class Actio
Fairness Act, 28 U.S.C. § 1332(d)(2). No isserist regarding personal jurisdiction or ver
and no parties remain to be served.

Il. STATEMENT OF CLAIMS AND DEFENSES

This putative class action involves all Facebasékrs in the United States who clicked
a third-party advertisement displayed cac€book between May 28, 2006 and March 21, 2
In short, Plaintiffs claim that Defendant tesmnitted personal user information belonging to
class to third parties without @orization and in violation obefendant’s agreement with
members. Plaintiffs, on behalf die class, allege (1) breach adntract; (2) breach of implie
contract; (3) breach of the implied covenantgobd faith and fair dealing; (4) violation of t
Electronic Communications PrivadAct of 1986; (5) violation of the Stored Communicatic
Act; (6) unfair business practicéis violation of California Busiess and Professions Codeé
17200et seq.; (7) violation of California Penal Cod® 502; (8) violations of California Civ
Code 88 1572, 1573; (9) negligence; (10) negliggmmese; (11) unjust enrichment; and (
violations of California Civil Code § 1758 seq.

Defendant Facebook denies liability asalb causes of action by Plaintiffs. Facebg
contends that it has not violated any agreemeiitsits members or transmitted any informat
belonging to its members to third parties withauthorization. Facebookrher denies that th

action meets the requirements of class cestifory under Fed. R. Civ. P. 23 (“Rule 23”).
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II. LEGAL ISSUES

The Parties anticipate that disputed legalasswill concern each of the causes of ac
asserted by Plaintiffs, as well as whether thseamay be certified as a class action under
23.

V. MOTIONS

The following motions have beerpreviously filed in this action: On July 21, 201Q
Plaintiff Mike Robertson filecan Administrative Motion to Comder Whether Cases Should
Related, seeking to relatRobertson v. Facebook, Inc., No. 10-cv-02306-JF anould v.
Facebook, Inc., No. 10-cv-02389-JW. The motion was granted on July 26, 2010.

Possible future motions include the followingMotion(s) to Dismss; Motion to Certify
Class; Motions for Summary Judgment; discovergtions as necessary, and pre-trial motic

The Parties reserve the right to file other motions.

V. AMENDMENT OF PLEADINGS

tion

Rule

be

DNS.

On August 10, 2010 the Parties filed a Stiain and Proposed Order Consolidating

Cases for All Purposes (“Consolidation Stipulatiowhere the Parties had agreed that Plain
would file a consolidated oaplaint by August 27, 2010.S€e Consolidation Stipulation § 5.) C
August 20, 2010, the Court adopteck tBonsolidation Stipulation with certain modificatio
The Parties disagree on whether the Court’s ordeptad the stipulated ddak for Plaintiffs to
file their consolidated complaint.

Plaintiffs request that theddrt set October 11, 2010, as tleadline to filea consolidated
complaint, and that Defendant’s response be3fudays thereafter. Defdant is not opposed
Plaintiffs’ proposal.

The Parties propose that a deadline for theratment of pleadings should be set fg
reasonable period before the conclusion of mefigsovery. Since th€arties are includin
herein a proposed scheduleaigh the end of classntéication proceedingsthe Parties propos
that a specific deadline be included in arlg®posed case management schedule to be sub

after a decision on class certification.
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VI. EVIDENCE PRESERVATION

The Parties are aware of their obligation to preserve potentially relevant evi

including electronically stored infoation, and have taken stepstonply with their obligations,

Plaintiffs sent a letter tDefendant dated August 24, 2010,iethset forth the categorié
of evidence that, at a minimum, Plaintiffsntend should be preserved. During the Rule
conference, Plaintiffs’ counsel inquired about what steps Defendant has taken to g
potentially relevant information. Defendant’s coeinstated that they Hareceived Plaintiffs
evidence preservation correspondence and thapugh not agreeing with the scope of

obligations set forth in the letter, they have takeeps to comply with #ir obligations, including

dence

2S
26

reser

the

)

putting a litigation hold in place.The Parties have agreed to continue to meet and confer on

evidence preservation issues with an eye towareksting their respective obligations to prese

potentially relevant information.

VII. DISCLOSURES

The Parties agree that initidisclosures will be maderée weeks following Defendant

response to Plaintiffs’ conbdated amended complaint.

VIll. DISCOVERY

No discovery has been taken to date.

A. Bifurcation of Discovery

The Parties agree that discoyeshould be bifurcated, Wi discovery on matters n
bearing on class certification igsito be conducted only after f@ieurt issues a decision on clg
certification. Phased discovery of this sorte@ertification discovery ffst, followed later by

merits discovery) is contemplated by theMAL FOR COMPLEX LITIGATION (see, e.g., 88 21.11

21.14), which states that allowing full meritsctvery before a decision on certification “¢

create unnecessary and extraoady expense and burdent(8 21.14). The Parties recogn
that the line between merits aakhss discovery is not always edsydelineate and agree to m

and confer in good faith on disagreements to determppropriate limits to class discovery.
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B. Scope of Discovery

1. Plaintiffs’ Statement

Plaintiffs anticipate both written and oral disery on both the merits of the case and on

issues concerning class certification. Plaintiffs identify the following categories of dis¢overy

listed below. Plaintiffs reserve the right to add to or otherwise modify these categories a

additional facts and legal isssibecome known to Plaifi§i in preparing for trial.

e The identities of putative class members;

e Defendant’s current and past terms and conditions with its members, and an
releases or communicationsncerning those terms and conditions as they may relz
third-party advertising;

e Defendant’'s receipt, interception, recordand electronic storage of all meml
information, communications and activities;

e Defendant’s relationship with its advertisers¢luding, but not linted to, contracts
transactions, payments, and data transomsbetween Defendanha its advertisers @
advertiser-intermediaries, and any pre$sages or communications related thereto;

e All tracking and accounting data related tovediser impressionsyiews, clicks anc
transactions;

e All authorizations related to Defendant’s disclosure of member information to any
party; and

e Defendant's knowledge, investigations, reporémalyses, policies, deliberations &
efforts (including, but not limited to, remedgtforts) concerning #transmission or nofr
transmission of Facebook member informatioadwertisers or advieser-intermediaries,

The Parties have conferred cemning the disclosure of eleatiically-stored information.

The Parties have not reachedesgment on the approptgaformat for production of electronical
stored information. The Parties have agreedottfer further, with the assistance of techn
consultants as appropriate, to attempt to reach a mutually satisfactory agreement
appropriate format for productioaf electronically stored inforation that is responsive
particular discovery requests.
2. Defendant’s Statement

Defendant has not yet been served withrfilés’ consolidated amended complaint a

thus, its analysis of Plaintiff$tlaims against it and potentidefenses is necessarily ongoi

Presently, Defendant anticipatesitlit will seek discovery osubjects including but not limite

JOINT CASE MANAGEMENT STATEMENT
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1 | to the following: class certification-related issues; Plaintiffs’ alleged damages; Plaintiffs’
2 | knowledge of the operation of the Facebook webartd;Plaintiffs’ use of the Facebook website.
3 C. Changes to the F.R.C.P. and Local Rule Limits on Discovery
4 1. Timing of Discovery
5 The Parties have conferred regarding thengrof discovery and agree that responses to
6 || discovery propounded by either Party will not de until a reasonable time after the Court
7 | determines the legal sufficiency of Plaintiffs’ claims.( until after any motions to dismiss are
8 | decided). Notwithstanding this agreemeiithwespect to discovery propounded by a Party, as
9 | stated in section VII, the R#es will make their initial diclosures three weeks following
10 | Defendant’s response to Plaintifftdnsolidated amended complaint
11 2. Modification to Discovery Rules
12 a. Plaintiffs’ Statement
13 Plaintiffs propose ten depositions per sideeach phase of the discovery (i.e., ften
14 || depositions per side related to class certificasnes, and ten additional depositions per side for
15 || full merits discovery). Given the complexity ofetltase, Plaintiffs request at this time that|the
16 || Court extend the limit during each phase stdvery to two sets dRule 30(b)(6) topics.
17 Given the complexity of the case, Plaintiffall likely require more than twenty-five
18 || interrogatories to prove their cas@he facts at issue, which dergely in Defendant’s control,
19 || are technically complex and likeinvolve millions of putative @ss members. Interrogatories
20 | regarding Defendant’s data and systems infrastructures, and Defendant’s transmission of millio
21 || of user’s information to third parties, wilhvolve detailed and volumous data. Relying
22 || primarily on other discovery devices, such apa#itions, to obtain this information would be
23 || inefficient for all Parties. Platiffs request at thisime that they be allowed to propound up to
24 | twenty-five (25) additional interrogatories.
25 Plaintiffs reserve the right to seek funthmodification of the limitations on discovery
26 | imposed by the Federal Rules of Civil Procedur&ytocal rule other than as provided in this
27 | report.
28 || /1
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b. Defendant’'s Statement

Defendants do not currently see a need for dification to the discovery limits set for
in the Federal Rules of Civil Procedure but resghe right to move foadditional depositions ¢

interrogatories if they believe the need arises.

D. Proposed Discovery Plan

See section XVII (“Scheduling”) below.
IX. CLASS ACTIONS

A. Plaintiffs’ Statement

Plaintiffs contend that the instant case igntaanable as a classtam and plan to mov
for class certification pursuant to Fed. Rv.GpP. 23. Please see section XVII (“Schedulin

below for a proposal on the timing.

B. Defendant’'s Statement

Defendant denies that a class should b#fieer in this action ad will oppose any motio
for class certification.
X. RELATED CASES

The two related caseSpuld andRobertson, have now been consddittd. The Parties &
not aware of any other related cases peniirtige Northern Distct of California.

On August 10, 2010, Defendant filed a Netiof Pendency of Other Actions
Proceedings, listing a number of actions pendingherotourts that involvall or a material pat
of the same subject matter and the same defendant as this action, intleddygMarfeo v.
Facebook, Inc., Case No. 10-cv-00262-S-LDA (D.R.l. filed June 17, 2010) &ode v.
Facebook, Inc., Case No. 10-cv-00232-S-DLM (D.R.lled May 21, 2010). Defendant has I
been served in thdarfeo action. Plaintiffs contend that tRese case is not related to the inst

action.

XI. RELIEF

A. Plaintiffs’ Statement

Plaintiffs seek:

- An order certifying the classlirecting that this case @reed as a class action, g
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appointing Plaintiffs and their counselrepresent Plaintiffs and the class;

- An order declaring that the actions @fdebook constitute violations of each cause

of action alleged,;

- An order entering judgment for all st&ry and punitive damages authorized
law;

- An order awarding restitution for all money to which Plaintiff and the Clas
entitled in equity;

- An order awarding Plaintiffs and the Gatheir reasonable litigation expenses
attorneys’ fees;

- An order awarding Plaintiffs and the Gfaall pre- and postiigment interest, t
the extent allowable;

- An order entering injunctive relief and/oral@ratory relief amecessary to prote
the interests of Plairfts and the Class; and,

- An order awarding such other relef equity and the law may require.

B. Defendant’'s Statement

Defendant does not currently anticipate aoyrgerclaims but reserves the right to
such counterclaims in the evehat facts ariséo support them.
XIl.  SETTLEMENT AND ADR

Pursuant to ADR Local Rule 3b), Plaintiffs andDefendant filed ADR Certifications b
Parties and Counsel on September 17, 2010. Thie$are scheduled to participate in an A
Phone Conference on September 29, 2010.

Defendant is amenable to non-judicial privatediation, with such ntgation to be helg
within 45 days of a decision on a class cexdifion motion. Plaintiffs are amenable to n
judicial private mediation butvould like mediation to takelace before a decision on cla
certification.

Xlll. CONSENT TO MAGISTRATE JUDGE FOR ALL PURPOSES

The Parties do not consent to proceed teefoMagistrate Judge for all purposes.

JOINT CASE MANAGEMENT STATEMENT
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XIV. OTHER REFERENCES

The Parties do not believe, at this time, th& tdase is suitable for reference to bind

arbitration, a special master, or thelidial Panel on Multidistrict Litigation.

XV.

NARROWING OF | SSUES

ing

At this stage in the proceedings, the Parties are unaware of any issues that| can
narrowed by agreement or motion, other ttrenanticipated motions set forth above.
XVI. EXPEDITED SCHEDULE

The Parties agree that the case is not apptedoaexpedited or streamlined procedures.
XVII. SCHEDULING

The following is the Parties’ proposed schedidr class certifidgon discovery, briefing,
and hearing.

Event ProposedDeadline

Completion of Class
Certification Fact
Discovery

Six months from close of pleadings.€., after any motions to dismiss haye

been decided and, if necessary, Defendant has filed an Answer).

Completion of Class
Certification Expert
Discovery (if Any)

Two months after completion of class certification fact discovery.
During this period, the following will occur on a schedule to be worked
by the Parties: disclosure of experts, service of initial expert reports, r¢
reports, and depositions.

out
buttal

Deadline to File Any
Motion for or to Deny
Class Certification

If class certification expert discovery takes place, floety-five days after
completion of class certification expert discovery.

If there is no expert discovery, théorty-five days after the completion g
class certification fact discovery or the Parties have confirmed that
will be no expert discoverywhichever is later.

there

Deadline to File Any
Opposition to Motion
for Class Certification

Forty-five days after motion for or to deny class certification.

Deadline to file Any
Reply on Motion for
Class Certification

Twenty-one daysafter filing of opposition to motion for class certificatior].

Class Certification

Hearing

At the Court’s convenience

XVIIl. TRIAL

The Parties anticipate that trial is likeb last approximate 10 court days.

JOINT CASE MANAGEMENT STATEMENT
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XIX. DISCLOSURE OF NON-PARTY INTERESTED ENTITIES OR PERSONS

The Parties are filing concurrén herewith their separate Certification of Interes

Entities or Persons.

Pursuant to Federal Rule of Civil Procedureahd Civil Local Rule 3-16, Plaintiffs state:

No persons, firms, partnerships, corporatiomgl(iding parent corpotians) or other entitie
known have any: (i) a financial intest in the subject nit&r in controversy; ofii) any other kind
of interest that could be substantially affected by the outcome of the proceeding.
Pursuant to Federal Rule of Civil Prdcee 7.1 and Civil Local Rule 3-16, Defend
states that as of this date, other than the dgraeties, there is no such interest to report.

XX. OTHER MATTERS

There are no other matters that neemtle addressed at this time.

Respectfullysubmitted,

Dated: September 24, 2010 COOLEY LLP

s/

Matthew D. Brown (196972)
Attorneys for DefendantA€EBOOK INC.

Dated: September 24, 2010 EDELSON MCGUIRE LLC

/sl
Benjamin H. Richman (pro hac vice)
Attorneys for Plaintiffs

JOINT CASE MANAGEMENT STATEMENT
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Dated: September 24, 2010

NASSIRI & JUNG LLP

/sl

Kassra P. Nassiri
Attorneys for Plaintiffs
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ATTESTATION PURSUANT TO GENERAL ORDER 45

I, Matthew D. Brown, attest that concurremcehe filing of this Joint Case Manageme

Statement has been obtained from each of the other signatories.

885491 v3/HN

& Matthew D. Brown
Matthew D. Brown

JOINT CASE MANAGEMENT STATEMENT
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