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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Belinda K. and J.H., her minor son, Case No.: 10-CV-02507-LK

ORDER DENYING PETITIONER'S
MOTION FOR SUMMARY JUDGMENT
AND GRANTING RESPONDENTS'
CROSS-MOTION FOR SUMMARY
JUDGMENT

Petitioners,
V.

YOLANDA BALDOVINQOS, et al.,

Respondents.

N N N N N N N e e e ”

Petitioner Belinda K. (“Petitione); mother of minor J.H., aimdian child as defined by the
federal Indian Child Welfare Act, 25 U.S.C. § 1%ilkeq(“ICWA”), brings this petition pursuant
to 25 U.S.C. § 1914, seeking to ifidate a previous state cowttild custody determination based
on Respondentsalleged failure to comply with caiin statutory requirements under ICWA.
Specifically, Petitioner seeks tovalidate three orders of the&rior Court for the County of
Alameda, Juvenile Division (the “Juvenile Cturthe January 2, 2007 Order, declaring J.H. a
dependent of the Juvenile Court (“JurisdictioDadler”); the April 5, 2007 Order, ordering an out-
of-home placement for J.H. (“Disposition Orderd)d the January 14, 2008 Order, terminating

family reunification services (“Termination of Raification Services Order”). Before the Court

! The only remaining Respondents in this@etire the Alameda Coyn€Children and Family
Services (“CFS” or the “Agency”) and its foemdirector, Yolanda Baldovinos (collectively
“Respondents”).
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are Petitioner’'s and Respondentsiss-motions for summary judgméntThe Court held a hearing
on the cross-motions on November 8, 2011. Hawgowgidered the parties’ submissions and
arguments and the relevant law, the Court DENIES Petitioner’s motion for summary judgmen
GRANTS Respondents’ motion formmary judgment on all counts.
l. BACKGROUND
A. California Juvenile Dependency Proceedings

In California, dependency proceedings ia favenile court are special proceedings
governed by their own set ofles as set forth in the Walfe and Institutions Codén re M.C,
199 Cal. App. 4th 784, 790 (2011) (citigre Chantal S.13 Cal. 4th 196, 200 (1996)). Section
300 of the Welfare & Institutions Code (“WIC”) dedmes specific situations that will bring a child
within the jurisdiction of the juvele court for dependency proceedirigé dependency
proceeding may be initiated when the Departnoéi@hild and Family Services (“CFS” or the
“Agency”) files a WIC § 300 petibn. Upon filing of a petition, the juvenile court holds a
detention hearing to determimdnether the child requires engency removal from the home,

followed shortly thereafter by a jurisdictional hegrito determine whethéne allegations in the

2 Respondents’ Administrative Motion for Leavefite Oversized Brief (ECF No. 196) is
GRANTED.

% For example, a child is within the jurisdimti of the juvenile coudnd may be declared a
dependent child of the court if:

(a) [t]he child has suffered, or there is a dabsial risk that the child will suffer,
serious physical harm inflicted nonaccidentally upon the child by the child’s parent
or guardian. . . .[;]

(b) [t]he child has suffered, or there is a dabsial risk that the child will suffer,
serious physical harm or iliness, as a resithe failure or inability of his or her
parent or guardian to adequatelystvise or protect the child . . .[;]

(c) [t]he child is suffering serious emotional damage, or is at substantial risk of
suffering serious emotional damage, evided by severe anxiety, depression,
withdrawal, or untoward aggressibehavior toward self athers, as a result of the
conduct of the parent or gulan or who has no pareot guardian capable of
providing appropriate care. . . . [;]

(d) [t]he child has been sexually abused, ordhsra substantial risk that the child will
be sexually abused, . . . by loisher parent or guardiar a member of his or her
household, or the parent or gdan has failed to adequétgrotect the child from
sexual abuse when the parent or guardian knew or reasonably should have known
that the child was in danger of sexual abuse.

WIC 8§ 300(a)-(d).
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petition that the child goes within the scope of WIC § 300 dree, in which case the child is
declared a dependent of thevg¢nile court. WIC 88 315, 334, 35&e Cynthia D. v. Superior
Court, 5 Cal. 4th 242, 248 (1993). Jurisdictiohatlings must be supported by at least a
preponderance of the evidence. WIC 8§ 353(ghthia D, 5 Cal. 4th at 248.

If the court finds that it has jurisdiction avilae child under WIC § 300, then it conducts a
disposition hearing to determine whether thild may remain in the home under court
supervision, which may involve @mily maintenance services,” or whether the child must be
removed from the home pursuant to WIC 8§ 36Iuiring “family reunifcation services” for
twelve months after the itth enters foster cark.SeewIC §§ 358, 361.5(a)(1)(A), 362. Before
determining the appropriate disjgam for the child, the court musead and consider the “social
study of the child made by the social worker, iethmust include the individual child’s case plan
developed pursuamd WIC 8 16501.1.SeeWIC 88 358(b), 16501.1. A child may be removed
from a custodial parent if theyenile court finds cleaand convincing evidence that “[t]here is or
would be a substantial dangerthe physical health, safety, pection, or physical or emotional
well-being of the minor if theninor were returned home, atigere are no reasonable means by
which the minor’s physical health can be prtgdowvithout removing the minor from the minor’s
parent’s or guardian’s phigal custody.” WIC § 361(c).

The juvenile court continues to monitoetfamily’s progress on the case plan by holding
status review hearingsvery six monthsSeeWIC 8 366(a)(1). At these review hearings, the
statutory presumption that the child will be reied to parental custody may be overcome if the
agency shows, by a preponderance of the evidence, that “the return of the child to his or her
or legal guardian would create abstantial risk of detriment tihe safety, protection, or physical
or emotional well-being of the child.” WIC § 366.2)( If by the twelve month review the court
does not return the child, andlife court further determines byear and convincing evidence that

reasonable reunification services hiveen provided or offered the parents but that there is no

* A child shall be deemed to have entered foster care on the date of the jurisdictional hearing
pursuant to WIC § 356, or 60 dayseathis initial removal from Isi parent or guardian’s physical
custody, whichever is earlier. WIC 8§ 361.49.
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substantial probability of return within 18amths of removal, then WIC § 366.26 requires the
court to terminate reunification services @ed the matter for a permanency heariBgeWIC 88
366.21, 366.26. At the “§ 366.26 hearing,” the coudcte and implements a permanent plan,
which may involve returning the child home;nteénating parental rigls, appointing a legal
guardianship, or ordering long term foster care placenteegWIC § 366.26 Cynthia D, 5 Cal.
4th at 249.

B. The Indian Child Welfare Act

Congress passed ICWA in 1978 in responsentdirigs that “an alarmingly high percentage

of Indian families are broken up by the removal, often unwarranted, of their children from ther
nontribal public and private agessiand that an alarmingly highrpentage of such children are
placed in non-Indian foster and adoptive howued institutions.” 25 U.S.C. § 1901(4). ICWA

was enacted “to protect the bagerests of Indian childremd to promote the stability and

174

security of Indian tribes and families by the establishment of minimum Federal standards for the

removal of Indian children from their families and the placement of such children in foster or
adoptive homes which will reflect the unique \edwof Indian culture.” 25 U.S.C. § 1902iss.
Band of Choctaw Indians v. Holyfield90 U.S. 30, 32-36 (198%ee also Navajo Nation v.
Confederated Tribes and Bands of the Yakama Indian N&8inF.3d 1041, 1044-45 (9th Cir.
2003). At the heart of ICWA liesjarisdictional scheme aimed at ensg that Indian tribes have
a role in adjudicating and panipating in child custody procegmjs involving Indian children
domiciled both on and off the reservatidfolyfield, 490 U.S. at 36.

ICWA provides, in relevant part, that an laditribe shall have exclusive jurisdiction over
any child custody proceeding invahg an Indian child who resides is domiciled within the
reservation of such tribe, except where jurisditis otherwise vested in the State by existing
Federal law. 25 U.S.C. § 1911(a). If the Indiaihdcis not domiciled on a reservation, the tribe
and the State of the child’s residencelomicile share concurrent jurisdictiotd. § 1911(b).
Where, as here, the State exercises its cosajurisdiction over child custody proceedings

involving an Indian childlCWA provides for a variety of proderal guarantees to ensure that thg
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Indian tribe is given adequate notice and opputyLto participate irthose proceedingsSee id8
1912.
C. J.H.'s Dependency Proceedings
This action concerns J.H., an Indian child domiciled on an Indiatribe reservation, who
was removed from his mother’s custody on December 19, 2006 at the age of seven. J.H., no
twelve, currently remains a depentiehild of the Alameda Countyuperior Court and lives in a
highly restrictive fostr care group home.

J.H.’s initial removal was precipitated by lelementary school principal Geri Isaacson’s

report to the police authorities that J.H. had ldsed
E——
I sccDec!. of Geri Isaacson ISO ResmSJ (“Isaacson Decl.”) 11 15-17.

Isaacson had received a report from a supervisacher th

Isaacson separately interviewed both J.H. and StigleStudent B report

I 'saacson Decl. 111 & ER; Gormley Decl. ISO Resp't MSJ (“Gormley
Decl.”), Ex. C (Police Report). On December 2906, Isaacson interviewed J.H. in her office an

asked what he had to say about Student B’surgatg of events. J.H. did not deny any of the

e
events but instead explained that J.H._
According to Isaacsor,H. explainedii GG

> Respondents object to the following evidencerefieby Petitioner in sygort of her motion for
summary judgment: (1) a July 23, 2008 letter fidanser to Petitioner (Pet'r Decl. Ex. 4), based
on hearsay and the fact that Respondents deared discovery regarding the minor’'s medical
records; (2) a September 25, 2006 progress note .yi@gins (Pet'r Decl. Ex. 5), for the same
reasons; (3) letter from Petitian® “Your Honor” (Pet’r Decl. Ex. 19), based on failure to produg

a responsive document per Federal Rule of Civil Procedure 37; (4) June 4, 2007 fax from Petition

to Attorney Lezly Crowell (Pet'Decl. Ex. 20), based on Rule &fid (5) statements in paragraph
7 of Petitioner’s Declaration, on grounds that they inadmissible as conclusions of law or mere
subjective belief.SeeECF No. 205. For the reasons set forth in Petitioner’s respseeteCF
No. 209, the Court hereby OVERRULES Responslasttjections (1) trough (4). However,
because the statements in paapyr7 of Petitioner’s Declaratiao not conform to Federal Rule
of Evidence 701 governing opinion testimony by a lay witnessCtiurt SUSTAINS
Respondents’ objection (5).
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Isaacen immediately called both Child

Protective Services and the San Leandro PoligaBment (“SLPD”), as she was required to do
by school district policy. Isaacson Decl. { 16.
SLPD officers arrived and interviewed J.Hivately, outside the presence of Isaacsioh.
E—
They also interviewed Katherine and MicH{jjjji|j. family friends who lived with J.H., his
E—
mother, and Archie O. THJjjll had arrivatdhe school to pick J.H. up. Gormley Decl.

Ex. C. The police investigators interviewed Kathe and Michael separately. Although neither

of them believed that anyone at home J.H., they both commented that they oftq
Id. Michael explained that Archie
. Michael also reported that J.H. had
onc Finally, Michael stated tharchie O. sometimes

E—
takes J.H. with him to motorcycle functionsgaMichael believed J.H. may <

'
— |

® |Isaacson states that, as a mandated reporterashgarticipated in annual, mandatory training o
the subject of child abuse and child abuse reporting for the past decade, which covers approj
non-leading questioning techniquesarning signs and red flagsgarding possible physical,

N

N
Driat

psychological or sexual abuse, @hd general procedures to follow when child abuse is suspected.

Isaacson Decl. | 3.
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Based on the principal’s repontdicating immediate safetyoacerns for the minor, J.H.
was detained by the San Leandro Police Depanttiaved brought to the CFS Assessment Center,
where he was interviewed that same day bi@mergency Response Child Welfare Worker, Mary
Chew. Decl. of Michelle Love ISO Resp’t OppgmPet'r MSJ (“Love Dect) 1 1- 3. In addition

to interviewing J.H., Chew visited J.Hh®me on December 19, 2006, and interviewed J.H.’s
] [

mother; her boyfriend, Archie (T 2d Michael ad Katherin
During the home visit, J.H.’'s mother deniedttanyone in the honljj GGG

although she was aware

LoveDecl. Ex. A at 2. The school
had informed her on previous occasions of
Id. She also knew that J.H.
Id. The mother confirmed that Archie
Id. The mother further reported that all of

Id. at 3. Chew felt that

the mother did not show awareness tha behavior isiot appropriateld.

-which took place in her mother’'s presen&he stated that her mother had been aware of
I but made no attempt totervene or otherwise protect

her. Id. at 2-3. J.H.’s mother stated that sheswwarrently in therapto address her childhood

—
Il but Chew had the impression, based on trexiiew, that there was no set therapy schedu
I—

and that the mother had suppresparts of h- Id. at 3. Finally, the mother
reported that J.H. had st [

— and that he had be@amtherapy since the agé three, when he was
waumatized b [

Chew also arranged for J.H. to be inteweel by the Child Abuskistening, Interviewing
and Coordination Center (“QACQ”) the following day. Id. 11 4-5 & Ex. A. The CALICO

7
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interview was videotaped and observed by Ch8aeGormley Decl. ISO Resp’t Opp’'n to Pet'r
MSJ (“Gormley Opp’n Decl.”), Ex. A. J.H.dinot disclose to Chew or to the CALICO
[ ]

—
M Instbavhen asked about whaappened at schdjjjjjj
I o' 2bout whahe had told Ms. Isaacson happened in his home

he repeatedly responded, “I don’t want to talk about it,” or “I don’t rebex,” without offering
any further detail.SeeGormley Opp’n Decl. Ex. A @0-31; Love Decl. Ex. Aat 1, 3.
Based on these interviews, Chew producethaastigation Narrative on December 20,

2006, in which she concluded that]ife mother may not have theildl to acknowledge if [J.H.]

I—
w Further, the motheray not have the ability protect her son from
-
R 1+ rooterclearly coes nothe

Love Decl. Ex. A at 3. Pursuant to the Invgstion Narrative, J.H. was placed in emergency
foster care pending his detentioearing, and his case was transfd to Dependency Investigator
Linda Fuchs, whose responsibility was to contitheeinvestigation and determine whether there
existed sufficient grounds to fike Petition seeking thave J.H. declared a dependent of the
Juvenile Court pursuant to WIC § 308eeDecl. of Linda Fuchs ISO Resp’'t MSJ (“Fuchs Decl.”)
19 3-4.

On December 21, 2006, Petitionedahe other members of heousehold participated in a
Team Decision Meeting (“TDM”), Wose purpose was to create atyabe action plan for J.H.
“Fuchs Decl.” 1 6. Fuchs explained to Pentr that in order for CFS to provide family
maintenance services to J.H. and his family, it mesessary for J.H. to be declared a dependent
the court.1d. At the TDM, the family and the Agency agreed on a plan to “[r]eturn [J.H.] back
the care of his mother” and to “[rlecommend forfeamily Maintenance.” Fuchs Decl. Ex. A.
The agreed-upon action steps in furtimee of this plan were for Fuchs to file a petition with the
Juvenile Court seeking to have J.H. declardd@endent of the Court, but recommending that thg
Court maintain discretion to place J.H. in his neoth home, and for the mother to participate in
family counseling and individual counseling anctmsider having t= move
out of the home SeeFuchs Decl. 6 & Ex. A (TDM AgreemBnEx. B (Petition). Fuchs filed a

8
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Juvenile Dependency Petition (“Petition”) with the Juvenile Court on December 21, 2006, se€

to have J.H. declared a dependeiiihe court pursuant to WIC § =

and wic § 3N F.chs Decl. Ex. B. The

Juvenile Court held a detention hearinghDmtember 22, 2006, at which it appointed Attorney

Lezly Crowell (“Attorney Crowell”) to represeietitioner. Based on a Detention Report prepars
by Fuchs, the Juvenile Court found there was probzhise to temporarily thn J.H. pursuant to
WIC § 319(a) pending the jurisdictional hearimdnich the Court set for January 2, 20(5ee
Decl. of Belinda K. ISO Pet'r MSJ (“Pet'r Ded), Ex. 14; Decl. of Aaron Cohn ISO Pet'r MSJ
(“Cohn Decl.”), Ex. 6.

1. January 2, 2007 Jurisdictional Order

The Juvenile Court held a juristional hearing on January 2, 2003eeGormley Decl.

Ex. E (Transcript). Petitioner was representetthiathearing by court-gointed attorney Lezly
Crowell, who informed the Juvenile Court that) the interest of juste and to speed us along,
[Petitioner] has agreed to submit to jurisdiction at this particular tinte.Ex. E at 2:1-3.

Fuchs prepared a Jurisdiction/DispositiorpB for the January 2, 2007 jurisdictional
hearing, which was based, in part, on her revieth®@{CALICO tape as well as several additional
interviews of Petitioner both at her home and at the Agency. Fuchs Decl. 15 & Ex. C. The
Agency'’s Jurisdiction/Disposition Report “renmended that the minor be made a Court
dependent and placed out of home” and noted'ftila¢ mother is not in agreement with the
recommendation.” Pet’r Decl. Ex. 16 at 1. Fsichanged her recommendation from placement
the mother’'s home, as had originally been dised at the TDM, after learning the severity of

B Fuchs Decl. 18. This neecommendation was also bese part on her direct
I EE——

observation of the extent to whi€etitioner denied that J.H. hbd“
—
- represented a risk to his personal sefand that her owjij GGG

I 2 oe ecting her current situationld. The Report indicated that

ICWA does or may apply and that J.H. is an Indihitd with the Umpqua Tribe. Pet’r Decl. Ex.

9
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16 at 3. The Report also indicated that the Agdrad made counseling and assessment referra

for J.H.’s family but that removal of the minfsom the mother’'s home was still necessary becau

“J.H.’s has not beeaddressed”; “counseling needs for family work

have not been scheduled”; I for the step-fathehas not been approved
or arranged yet.1d. Ex. 16 at 11.

After reading and considering the Jurisdictidisposition Report prepared by Fuchs for th

January 2, 2007 hearing, the Juvenile Court found that J.H. was a dependent child as descril]

m
wiC § 30@] anffl] and that he should remaifoster care, and declared J.H. a dependent of the

Juvenile Court.SeeGormley Decl. Ex. E at 5; Cohn Deélx. 9. The court then briefly recessed
while Attorney Crowell took Petiner out to the hall and hdwdr sign a “Waiver of Rights,”
Judicial Council of California Form JV-190, whereihe pleaded no contéstthe allegations in

the petition. SeeGormley Decl. Ex. D. Petitioner initialed that she understood that by pleading
contest, she was giving up the following rights: tigitio a trial or heanyg; the right to see and

hear witnesses who testify; thght to cross-examine witnessése social worker or probation

officer who prepared the report, and the persamsse statements are contained in the report; the

right to testify in her own behalf and to preskar own evidence and witnesses; and the right to
use the authority of the coud subpoena witnesses omgoeel production of evidencdd. She
further initialed that she understood that by plegdio contest, “the court will probably find that
the petition is true” and that “if éhpetition is found to be true attte child is declared a dependen
of the court, the court may assume custody efcthild, and under certacircumstances, it is
possible that no reunification services will be offered or providédl.”Petitioner alleges,
however, that she did not understavitat rights she was waivirand that her attorney did not
explain the waiver form to her, instead rughher to initial the form because the Court was
waiting for her. Pet’r Decl. § 1Q(f Petitioner further claims shdid not meet Attorney Crowell
until minutes before the hearing began, andAltkarney Crowell handeber the custody petition
just before she walked into the hearing, leaving her no time to read the petition. Petitioner alg

points out that AttorneZrowell did not sign the portion of tMaiver of Rights indicating that she

10
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had explained and discussed wier client the rights and consegues of pleading no contest.
SeeGormley Decl. Ex. D at 2; RIN Ex. 5.
2. April 5, 2007 Disposition Order

Fuchs filed her Disposition Report with thevenile Court on January 11, 2007. Gormley
Decl. Ex. F (Disposition Report). The Dispositionp@e noted that J.H. remained in foster care
and ha= Id. Ex. F at 6. The Report also
noted that several counseling components hadggin: the mother had started seeing Aliyeh
Kohbod for a psychological evaluation; J.H. vieaéng evaluated at th@alifornia School for
Professional Psychology and continued to recesweseling at Kaiser; Archie O. had been
referred to Pacific Forensic Psychology Associémea= and a referral had
been made for Therapeutic Behavioral Servioed.H. if he remained in foster carkl. In
addition, the Report noted that the Agency was still awaiting clearance for J.H.’s half-sister ar

boyfriend as a possible placement option, thouglRéggort noted that the two of them were

generally away from home froiha.m. to 5 p.m. dailyld. Ex. F at 7see alsd-uchs Decl. | 15.
- ]

The Agency recognized that whether J.H. had ||| remained a question,
E—

but nonetheless recommended an out-of-homeephent based on both WIC § -
[ ]

and 8§ 3

SeeGormIey Decl. Ex. Fat7,9. The
Report noted that ICWA applies to this case aadl ‘fa]ctive efforts have been made to provide
remedial services and rehabilitee programs to prevent the brealafghe Indian family” but that
“these efforts were unsuccessfuld. Ex. F at 10.

The Juvenile Court held a disposition hearing on January 16, 2007, at which Petitiong
was represented by Attorney Crowell, but the Court continued the hearing “for purposes of
providing proper notice pursuant to the Indian Childlfare Act.” Gormley Decl. Ex. Hat 1. The
only matter discussed at the January 16, 2007rteasas Petitioner’s request for a contested
hearing date “because she wams child back in her home.ld. Attorney Crowell represented to

the Court, on Petitioner’s behalf, that “my cliemtontesting this twole recommendation;” that

11
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“she’s very upset that nobody has done anything with regardstitmggdtH.’s] medical attention
taken care of;” and “thereforshe wants a contested hearingd’ Ex. H at 1-2. The contested
disposition hearing was set for Feary 13, 2007, to allow for a tribal representative to be prese
and subsequently continued to April 5, 20@n January 24, 2007, Rhonda Malone, the tribal
representative for the Cow Creek Band oflthlepqua Tribe sent a letter to Linda Fuchs
confirming that J.H. was a member of the QOmeek Band of the Umpqua Tribe of Indiar&ee
Cohn Decl. ISO Pet'r MSJ (“Cohn Decl.”), Ex. 11.

At the April 5, 2007 disposition hearing, theekgy called as its expert withess Rhonda
Malone, the tribal representatif@ the Cow Creek Band of the Umpqua Tribe, pursuant to ICW,
8§ 1912(e). Gormley Decl. Ex. J at 2-3. Maloves the sole witness and was cross-examined by
Attorney Crowell. Id. Ex. J at 11. Malone teBed based on her contact with Petitioner and Lind
Fuchs, the case worker, and on her reviewanifous documents, including the January 2, 2007
Jurisdiction/Disposition Reporid. Ex. J at 4. When asked whet she had “formed an opinion
as to whether or not continued custody withrtiether at this time is likely to caL=
= Malone responded, “I think thdtts in [his] best
interest to stay in state care ilittie issues at hand can be seltléhey can really get to the bottom
of what'’s really happeningith that child . . . befie he’s returned homeld. Ex. J at 6. The
Agency’s counsel clarified for Ms. Malone thadause J.H. is an Indian child, ICWA standards
applied, and therefore “[t]he lelgstandard upon which we need yanput is whether there’s clear
and convincing evidence that continued custedit the mother is likely to cause serious
emotional or physical damage to [J.H.]d. Ex. J at 6-7. When Mahe again stated that she
thought it was in J.H.’s “best imest” not to be returned to hasother’s home at that time, the
Agency'’s counsel pressed, “is he likeb [be] . . . at risk of serio= if he remains
at home at this time?,” to which Malone respahdéwould say possibly. | can’t answer yes or
no there because I'm not there in that area, HUbok at him, the charges—not the charges, but
the circumstances surrounding that and the gelophg in the home and not knowing where the

situations arose from, it would probablyibehis best interest to not go homdd. Ex. J at 7. At
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that point, the Agency’s counsatked Malone to “assume that tisurt has found that [J.H.] has

—
beer | o' there's a substantial rtslat he will b= by a member of

his household and that the basis, factually, fat iy on or about December 19th, he told his []

school princio
]

I 2nd to “assume that the meth for whatever reasodid not protect [J.H.]
E—

E——
adequately frorjjjj il when she reasogatsiould have known thae]i Gz

E—
I 'd. Ex. Jat 7-8. Assuming those findingstioé court, Malone answered, “Yes.

Then | would say it would be against his begtriest to be returned home because of future
possibl= Id. at 8. Malone also stated that the trib
had no objection to J.H.’s current placemdnt.at 9.

Finally, the court stepped in and asked & for clarification, emphasizing that the
“critical issue” was whether J.Fshould be going home or noAnd unless | have clear and
convincing evidence that [J.H.] would be likelydoffer emotional damage if he were returned
home, if I cannot find that clear and convincengdence based on what you are telling me, | will
have to return him home.ld. Ex. J at 9-10. Malone reptle“l don’t believe he should be
returned home. 1 think there’s stihore work to be done here totge the bottom of the issue with
the child and his safety. . . . | believe it woalkilise emotional damage to return him homd.”

Ex. J at 10. Malone based her opinion on the decisithat had been sent to her regarding the

case, specifically “[t]lhe facts thate in the paperwork about [J.B].comments to his principal and

those things, the
circumstances regarding the protective custady, the allegatio ||| | | QBRI ¢ £x. J
at 10-11.

The Juvenile Court concluded that J.H. sdaelmain a dependent child of the Juvenile
Court with out-of-home placement, and orderadilareunification services for Petitioner.
Gormley Decl. Ex. J at 18-23. The Juvenilau@@dopted the findings and recommendations of
the March 6, 2007 Disposition Report, which includatkr alia, a finding of “clear and

convincing evidence that [J.H.] must be remofred the physical custody of the [mother] . . .
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[because] [l]eaving or returning.H.] home would cause a substantial danger to the physical
health, safety, protection, or physical or emotianall-being of [J.H.] ad there are no reasonable
alternative means to protect [JJHPet'r Decl. Ex. 7 at 1GeeWIC § 361(c) (authorizing foster
care placement of a child based on such a findiitpe March 6, 2007 Disposition Report also
indicated the ICWA placement preference as beinth*an institution for children approved by an
Indian tribe . . . which has a programitable to meet the Indian dlié needs.” Pet’r Dec. Ex. 7 at
10-14.
3. January 14, 2008 Termination of Family Reunification Services

J.H.’s placement has been reviewed by the Juvenile Court apprdyienatey six months

since his initial placement, in accordance with skate regulations. On July 3, 2007, the Juvenil¢

Court held what was scheduled to be a cdatesix month status veew regarding J.H.’s
continued out-of-home placement, but counsel ferAgency and Attorney Crowell, on behalf of
Petitioner, informed the court that they had hesitan agreement whereby (1) Petitioner would b
granted additional visitadh after consultation with J.H.’s primary therapist; and (2) Archie O.
would also be incorporated into the famiherapy and allowed supervised visi&eGormley

Decl. Ex. N at 1-2. On December 13, 2007, Petitioner madiarsdenmotion to disqualify
Attorney Crowell as counsel. After Petitionelsrsdenmotion was denied, Attorney Crowell
withdrew from representation. Attorney Che8rhith was appointed kilre Court to represent
Petitioner, and the twelve month status eavhearing was contindeo January 14, 200&ee
Gormley Decl. Ex. O.

On January 14, 2008, the Juvenile Court hedditbelve month status review, at which
Petitioner was represented by Attorney Smith. The Agency submitted a Status Report, dated
December 13, 2007, recommending that family recatfon services to P&bner be terminated
and that J.H. be placed permanently out of thméhm the Permanent Youth Connections Progra
Gormley Decl. Ex. Kat 1. On October 22, 200:H. was transferred from the Elite Family
Systems Group Home in Ceres, where he had pleeed since February 8, 2007, to the Seneca

E—
Center 90-day assessment program at the Los Reyss in San Leandro asesult ofjjjil}

14
Case No.: 10-CV-02507-LHK
ORDER DENYING PETITIONER’S MOTION FOR SUMMARY JUDGMENT AND GRANTING
RESPONDENTS’ CROSS-MOTIOROR SUMMARY JUDGMENT

174

m.




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N DN DN DN NN R R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N o 0N WwN B O

—

0 000000O0O0O0O0O0O0O0o0O0oOoOoOoOoOoOoOoOoOoOoOoOo@o@oOoOoOo0o0O0@0@o@o]
I c < ot 16. The Status Report noted tha

the mother continued to live with Archie Olth@ugh the other couple liwg with them had moved

out. The Agency reported thRetitioner continued tdeny the allegatio

|
|

Id. Ex. K at 6. Although Petitioner had been

consistently seeing herdrapist for individual sessions ssAugust 2007, her therapist reported to
[

the Agency case worker that “the mother rbayminimizing [J.H.'s ||| GGG

" Id. Ex. K at 6. The Status Repodnzluded that “[i]t is clear by the

minor’s

I 2 crorted by Seneca Center staff. Ex. K at 20. Based

on the findings contained in the Status Repbd,Juvenile Courtgoroved the Agency’s

recommendation of a planned permanent livingrgeanent with Seneca Center, with a specific
goal of placement in a less restive setting. The Juvenile Cawdopted the Agency'’s findings
and orders, including its findintpat “[e]xpert testimony has &blished that [J.H.] has[]
extraordinary physical or emotional needattbould not be met by following the ICWA
preferences.’ld. Ex. K at 20; Gormley Decl. Ex. Q at Zhe Juvenile Court terminated parental
reunification services. Gormley Decl. Ex. K at Z2yrmley Decl. Ex. Q at 2. However, pursuant
to a negotiated settlement agreement, a vigitachedule was established, and continued family
therapy was offered. Gormley Decl. Ex. Q at 2.

Since the January 14, 2008 Order terminatimgilfareunification services, the Juvenile
Court has continued to hold rdgtly scheduled statugview hearings. The record shows that
Petitioner was represented by cappointed counsel at each oésle status review hearings at
least up until the time she filedishaction. Petitioner’s parentadjhts have not been terminated.

D. Procedural History
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Petitioner, proceedingro se brought this petition on June 7, 2010, pursuant to 25 U.S.Q.

1914, seeking review of the state child custody proceedings involvirig Alldging violation of
numerous ICWA procedural requirements, Patiéir seeks to invalidate three actions of the
Juvenile Court: (1) the Janua2y 2007 Jurisdictional Order finding J.H. a dependent child of the
court, pursuant to California Welfare and Ingtdos Code § B(i ari ; (2) the April 5, 2007
Disposition Order removing J.H. from Petitioisecustody and committing J.H. to the care,
custody, and control of the County of Alameda Social Services Agency for suitable placemen

(3) the January 14, 2008 order ternting family reunification services.

On September 21, 2010, the Court issued daratenying Respondents’ motion to dismiss

in part; remanding, in part; amiismissing certain respondents.
. LEGAL STANDARDS

Summary judgment is approgte if, viewing the evidencand drawing all reasonable
inferences in the light most favorable te thonmoving party, thereeno genuine issues of
material fact, and the movant is entitled to juéginas a matter of law. Fed. R. Civ. P. 56(a);
Celotex Corp. v. Catretd77 U.S. 317, 321 (1986). The movipayty bears the itial burden of
identifying those portions of the pleadings, discovery, and affidavitsldmbnstrate the absence
of a genuine issue of material fa€elotex Corp.477 U.S. at 323. Where the moving party will
have the burden of proof on an issue at tiiahust affirmatively demonstrate that no reasonable
trier of fact could find other than for the movipgrty, but on an issuerfavhich the opposing party
will have the burden of proof at trial, the pamoving for summary judgment need only point out
“that there is an absea of evidence to supportegimonmoving party’s caseld. at 325;accord
Soremekun v. Thrifty Payless, 1809 F.3d 978, 984 (9th Cir. 2007). Once the moving party

meets its initial burden, the nonmoving party mustah, by affidavit oras otherwise provided

’ Petitioner also sought to remove the ongoing st&view proceedings of J.H.’s placement from
the Superior Court pursuant to 28 U.S.C. 883144d 1441, and sought a writ of habeas corpus
under 28 U.S.C. 8§ 2254 on behalf of her son. dRlgyer (to whom this matter was formerly
assigned) dismissed the habeas petition on 2a4n2010. In a separate order dated September 2
2010, this Court granted County Respondents’ Moto Remand the ongoing status review matt
regarding J.H. to the Superior Court. Thustredk remains before the Court now is Petitioner’'s
claim under ICWA § 1914.
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in Rule 56, “specific facts showing théere is a genuine issue for trialknderson477 U.S. at
250.
lll. DISCUSSION
A. Timeliness of Petition
Respondents first move for summary judgmenthenground that all dPetitioner’s claims
are barred by the applicable statute of limitatforetitioner’s claims are brought under ICWA §

1914, which provides that:

[a]ny Indian child who is the subject ahy action for foster care placement or
termination of parental rights under Statw,lany parent omidian custodian from
whose custody such child was removed] the Indian childs tribe may petition
any court of competent jurisdiction tovialidate such action upon a showing that
such action violated any provision actions 1911, 1912, and 19a8this title.

25 U.S.C. 8§ 1914. Section 1914 itself containsxpress time limits, and ICWA as a whole lacks
any generally applicabktatute of limitationg. In re Adoption of Erin G.140 P.3d 886, 889
(Alaska 2006).

The absence of a general statute of linotaiis “a void which is commonplace in federal
statutory law.” Bd. of Regents of Univ. 8tate of N.Y. v. Tomanié46 U.S. 478, 483 (1980)
(holding that plaintiff's42 U.S.C. § 1983 claim was subjectNew York’s applicable statute of
limitations). In the absence afcongressionally specified tirtimitation for a federal cause of
action, “[c]ourts must adopt a limitationsra from analogous stataw unless federal law
‘clearly provides a closer analogflyan available state statutes, andthe federal policies at stake
and the practicalities of litigation make thalera significantly more appropriate vehicle for
interstitial lawmaking.” DirecTV, Inc. v. Wehlb45 F.3d 837, 847 (9th Cir. 2008) (quoting
Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilberts&®1 U.S. 350, 356 (1991pee Wilson v.

® The Court previously declined to dismRstitioner’s ICWA claims as being time-barred,
observing that “[i]t appearto be a matter of first impressiaat statute of limitations, if any,
should apply to Petitioner’s ICWA claims amthen this time should start running.” Order
Denying Motion to Dismiss in Part, RemandindPart, and Dismissing Certain Respondents
(“Order Denying-in-Part MTD”) Sept. 21, 2010, ECF No. 55 at 4.

° ICWA does impose a minimum limitations periotitwo years, unless otherwise permitted unde
State law, for actions challemgj the voluntary relinquishment ofngatal rights bsed on fraud or

duress.See25 U.S.C. § 1913(d). Petitiondoes not move under § 1913(d).
17
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Garcia, 471 U.S. 261, 266-67 (1985yperceded by statute on atlggounds as recognized in
Jones v. R.R. Donnelley & Sons G&l1 U.S. 369, 377-80 (2004).
1. Applicable Statute of Limitations

To this Court’s knowledge, only one other ddueis squarely addssed what statute of
limitations applies to claims brougptirsuant to 25 U.S.C. § 1914. linre Adoption of Erin G.
the Supreme Court of Alaska rejected the petitioner’'s argument that no statute of limitations
applied, and instead adopted Alaska’s one yedwtst of limitations governing adoption challenge
not based on fraud or dureds.re Adoption of Erin G.140 P.3d 886, 889 (Alaska 2006). There,
however, the parent was challenging an adoptionrorgere, Petitioner’'s parental rights have not
been terminated, and she continues to appear bemdivenile Court at smonth status reviews.
Thus, the Court does not firid re Adoption of Erin Gparticularly applicable to the circumstance
of this casé?’

Respondents identify three diffatestate statutes from whithey urge the Court to borrow
a limitations period. Respondemsigbmit that the closest stdéev analogue for Petitioner’s
ineffective assistance of counsel claim undaViKC8 1912(b) is California Code of Civil
Procedure § 340.6, which provides a gear limitations period for claimsf attorney malpractice.
Respondents also contend that tlesest analogue for all of the ¢fas is either California Family
Code § 9102(a), which provides a one year limitatjgersod for challengin@doption decrees, or
California Code of Civil Procedure 8§ 335.1, whnjgrovides a two year limitations period for
personal injury actions. For the sole purpofkthis motion for summary judgment, however,
Respondents assume that the two year stafditaitations under California Code of Civil

Procedure § 335.1 governs Petitioner’'s action hBez=Resp’'t MSJ at 13.

9 The Alaska Supreme Court reasoned that “Cessjs decision to adopt a minimum limitations
period only for fraud and duress claims [purguarg 1913(d)] suggestsahit was comfortable
with the possibility that shter state limitations periods waligovern claims brought under other
ICWA provisions.” In re Adoption Erin G.140 P.3d at 892. However, this Court, by contrast, h
already concluded that “[g]ivethe countervailing interests of the adoptive parents and the child
after an adoption is finalized, it seems that atier claim under ICWA should be entitled to at
least a two year limitation ped, if not longer.” Order Denyingr+-Part MTD, ECF No. 55 at 6.
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All three state statutory provesis are imperfect analogies for the action before the Court.
California Code of Civil Procedar§ 340.6 applies to achis “against an attoely” for malpractice,
not to actions seeking to vindicadestatutory right to representati as is the case here. Petitionef
is not suing her attorney for mafctice damages, and therefordifGenia Code of Civil Procedure
8 340.6 is not the most analogous state law. NihreiCourt convinced &t California Family
Code § 9102(a) is an analogous state law. Calddfamily Code § 9102(a) specifically pertains
to actions “to vacate, set aside, or otherwise nullifpraer of adoptioron any ground, except
fraud.” However, unlike iin re Adoption of Erin G.J.H. has not been adopted and is not
currently in adoption proceedings. Indeed, Petéits parental rights have not been terminated,
and the Alameda County Superior Court, Juvelilgsion retains jurisdiction and continues to
review the case on a six month cytle.

Moreover, ICWA itself provide a two year limitations pem for claims seeking to
withdraw voluntary consent from a “final deerof adoption” on grounas fraud or duressSee
25 U.S.C. §1913(d). As this Court has previouslted, given the countervailing interests of the
adoptive parents and the child after an adoptidimadized, it seems that any other claim under
ICWA should be entitled to at least a two yearitations period, if not leger, for “when there is
doubt as to the proper interpretation of an ambigyoogision in a federal statute enacted for the
benefit of an Indian tribe, the doubt [will] bertethie Tribe, for ambiguities in federal law have
been construed generously in order to compdtt tkaditional notions of sovereignty and with the
federal policy of encouragg tribal independence.”’Artichoke Joe’s Cal. Grand CasinoNorton,
353 F.3d 712, 729 (9th Cir. 2003) (internal quatatinarks, citations, analteration omitted);

accordOrder Denying-In-Part MTD at 6. For tleeseasons, the Courjeets Respondents’

|t Petitioner’s parental rights had been teratéd, the Court would b#ealing with a very
different set of circumstances. Termination of ptakrights is appealdé but may not otherwise
be challenged in the state court dependency a@sthe termination gfarental rights destroys
the Juvenile Court’s jurisdictionSee In re Ronald V13 Cal. App. 4th 1803, 1806 (1993)
(dependency order terminating parental rightddoaot be modified under California Welfare and
Institutions Code § 388 because the tertnmaunder § 366.26 destroyed jurisdiction).
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suggestion that the state lawsyding for a one year statute lohitations are applicable to the
case at bar.

The Court also finds Respondents’ final pradp€alifornia Code o€ivil Procedure 8
335.1, inapplicable. Section 335.1, providing for a fxear statute of limitations, applies to
actions seeking monetary damages for persopales, including claims brought pursuant to 42
U.S.C. § 1983.See Doe v. Mani285 F. Supp. 2d 1229, 1241 (N.D. Cal. 2004) (applying
California’s personal injury statute of limitatiotess Native American mother’'s § 1983 claim of
ineffective assistance of coungelstate court termination giarental rights proceedingff'd on
other grounds415 F.3d 1038 (9th Cir. 2005). But Petitioaegues, and the Court agrees, that
unlike the plaintiff inDoe v. MannPetitioner here seeks only equitable relief under 25 U.S.C. §
1914, not damages for constitutional tort injutiesler 42 U.S.C. § 1983. California’s two year
statute of limitations for personal injury claims, including constitutional tort claims seeking
damages, is therefore not analogous to acfar equitable relief under 25 U.S.C. § 1914.

Petitioner, in turn, argues for a four yestaitute of limitations under California Code of
Civil Procedure 88 343 and 1085, or alternatiyab statute of limitations under California
Welfare and Institutions Code § 385. Califen@ode of Civil Proedure § 1085 authorizes
mandamus actions “to compel the performance of an act which the law specially enjoins, as §
resulting from an office, trust, or station,torcompel the admission afparty to the use and
enjoyment of a right or office to which the paigyentitled, and from whitthe party is unlawfully
precluded,” subject to Califorais four year catchall statuté limitations for civil actions,
California Code of Civil Procedure § 343 Petitioner seeks to invelite the Juvenile Court’s
dependency order under 25 U.S.C. § 1914, wiielCourt finds somewhat analogous to a

mandamus action under California CaxeCivil Procedure 8§ 1085.

12 petitioner also suggests that Cal. C.C.PO$4.5, California’s independent cause of action for
administrative mandamus against agency adaidrs, may provide ¢ghappropriate analogous
statute of limitations. However, becauseuhéderlying dependency action is a proceeding in
Juvenile Court, California Code of Civil Procedure § 1085, which provides an independent ca
of action for mandamus actions against state coumbsides a closer afogy to the instant suit
than does § 1094.5.
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While California Code of Civil Procedurel®85 provides a closer analogy for the action
before the Court than any of te@atutes cited by Respondents|ifdenia Welfare and Institutions
Code § 385 provides the most apt analogy. WBB% provides that so long as the state court
maintains jurisdiction over a dependent child, fijaprder made by the [Juvenile Court] . . . naay
any timebe changed, modified, or set aside, &sjtlilge deems meet and proper.” WIC § 385

(emphasis added). To this statute, the Caddts WIC 8§ 388, which sifarly provides that:

[a]ny parent or other person having an indére a child who is dependent child of
the juvenile court or the child him$g¢hrough a properly appointed guardian may,
upon grounds of change of circumstance@w evidence, petdn the court in the
same action in which the child was found to be a dependent child of the juvenile
court for a hearing to change, modify,sat aside any order of court previously
made or to terminate the jurisdiction of the court.

WIC § 388(a). Thus, under WIC 88 385 and 388t@&xe is no time bar to filing an action to
change, modify, or set aside a juvenile coutdieorconcerning a dependetiild, so long as the
juvenile court continues to exase jurisdiction over the child.

Here, the Alameda County Superior Couutyehile Division, still maintains jurisdiction
over J.H. and continues to hold hegs every six months reviewingHl's status as a dependent o
that Court. The relief Petitioner seeks in thisactis a set aside of the Juvenile Court’s foster c§
placement orders. Thus, in light of the fa@ttRetitioner’s parental rights have not been
terminated, and in light of thgpe of relief Petitioner seekifie Court finds WIC 88 385 and 388

to be the most analogous state lawsrthermore, ICWA § 1921 provides:

[iln any case where State or Federal Eplicable to a child custody proceeding
under State or Federal law provides a higitendard of protection to the rights of
the parent or Indian custodian of an bodichild than the rights provided under this
subchapter, the State or Federal couatlsdpply the State or Federal standard.

25 U.S.C. § 1921. Here, California law under WIC 88 385 and 388 provides no statute of
limitation, thereby affording a higher standard adtpction to the rights d®etitioner, a parent of
an Indian child, than is affoedl by ICWA itself, which is silat as to a limitations period.
Accordingly, ICWA 8§ 1921 requigethat the Court apply the atg of limitations under WIC 88§

385 and 388, which is no statute of limitationslhat Betitioner’s Petitions therefore timely, and
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the Court will not grant Respondents’ summarygment on the ground that all of Petitioner’s
claims are time barred.

Further, even assuming that the four ystatute of limitation under C.C.P. 88 343 and
1085 applies, Petitioner’s claims would be tiynePetitioner brought this action on June 7, 2010,
so all claims accruing after June 7, 2006, are witihenfour year statutaf limitations. Because
Petitioner’s causes of action all post-date'3.hitial detention orDecember 19, 2006, all her
claims arise within the applickbperiod and are not time barred.

2. Laches and Equitable Tolling

Because the Court concludes that Petitian28 U.S.C. § 1914 causes of actions are not
time barred, the Court thereforead not address therfias’ arguments caerning the doctrines
of laches and equitable tolling.

B. Individual Claims

The Petition states seven counts under ICWAfgiure to notify J.H.’s Tribe of the
proceedings, in violation of 25 8.C. § 1912(a); (2) failure to sply with § 1913(a) in obtaining
an invalid waiver of parentalghts; (3) denial of Petitioner’sgiit to withdrawher waiver of
parental rights, in violation d 1913(b); (4) ineffective assisice of appointed counsel, in
violation of § 1912(b); (5) deniaf access to reports and other documents, in violation of §
1912(c); (6) failure to make “activefefts” to prevent breakup of the Indian family, in violation of
8 1912(d); and (7) lack of “cleand convincing” evidence to suppdoster care placement, in
violation of § 1912(e). BotPetitioner and Respondents move for summary judgment on
Petitioner’s claims regarding 88 1912(&913(a), 1912(b), 1912(d), and 1912(e). Only
Respondents move for summary judgment ditiBeer’s claims regarding 88 1913(b) and
1912(c). The Court addresseach count in turn.

1. Section 1912(a) -- Inadequate Notice to the Tribe

ICWA § 1912(a) provides that, “[iln any involuntary proceeding in a State court, where

court knows or has reason to know that an Indlahl is involved, the party seeking foster care

placement of . . . an Indian child shall notifetbarent . . . and the Indian child’s tribe, by
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registered mail with return reipe requested, of the pending peedings and of their right of
intervention,” and “[n]o foster care placement praceeding shall be held until at least ten days
after receipt of notice by the parent. and the tribe.” 25 U.S.C. § 1912(a). An “Indian child” for
purposes of the ICWA means “any unmarried pergba is under age eighteand is either (a) a
member of an Indian tribe or (b) is eligible faembership in an Indiambe and is the biological
child of a member of an Indianbe.” 25 U.S.C. § 1903(4). the child’s tribe’s identity or
location cannot be determined, notice muspiaided to the Secretaof the Interior.Id. 8
1912(a) Petitioner’s first cause of action alleges tthaspite the Agency’s kndedge that J.H. is a
member of the Cow Creek Band of the Umpquad;ribH.’s Tribe was not given prior written
notice of the January 2, 2007 gdtictional hearing, iaddition to other nitce defects in the
proceedings. Both parties move summary judgment on this claim.

Respondents do not dispute that the Agencgdatib provide the Tri prior written notice
of the January 2, 2007 jurisdictional hearifigeeResp’t MSJ at 17; Resp@pp’n at 10, but they
argue that the notice requirement under 8§ 191dt{a¥ not apply to jurisdictional hearings.
Moreover, even if it does, such lack of noticestitutes harmless error because the Tribe receiv
notice of and participated in each and ewargsequent hearing, including the January 14, 2008
hearing at which family reunification servicesre/¢erminated and a permanent plan adopted.
Petitioner disputes that the Tribe received tinmadtice of all subsequehtarings but argues that,
irrespective of whether notice for subsequenmirimgs was timely, noncompliance with § 1912(a)’
notice requirements f@& single hearing iper seprejudicial and canndie cured by providing
adequate notice for subsequent proceedings.

As an initial matter, the Court disagreeish Respondents’ argument that the notice
requirement of 8§ 1912(a) does not apply to jurisdictional hearings, even when the jurisdictiong
hearing concerns a petition for foster cacpment. ICWA defines the term “foster care

placement” as “any action removing an Indian chitan its parent or Indian custodian for

13 J.H.’s Child Welfare Worker (“CWW?") Lind&uchs faxed copies of the Petition, Detention
Report, and Jurisdiction/Dispositi Report to Tribal representati Rhonda Malone on January 3,
2007, the day after the juristional hearing. Fuchs Decl. § 16 & Ex. D.
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temporary placement in a foster home or instituiothe home of a guardian or conservator whe
the parent or Indian custodian cannot haeecthld returned upon demand, but where parental
rights have not been terminated25 U.S.C. 8§ 1903(1)(i). The jsdictional hearing, at which J.H.
was declared a dependent of the Juvenile IGmd his foster care placement continued, falls
squarely within the definition of a “foster care placement” proceeding under ICWA. Courts ha
“call[ed] attention to the imperative of eplying with the lette of the ICWA.” In re H.A, 103

Cal. App. 4th 1206, 1209 (2002). Because “faillargive proper notice of a dependency
proceeding to a tribe with which the dependeiritianay be affiliated forecloses participation by
the tribe, notice requiremerdse strictly construed.In re Samuel R.99 Cal. App. 4th 1259, 1267
(2002) (citingin re Desiree F.83 Cal. App. 4th 460, 474-75 (2000}lere, the Agency filed a
Juvenile Dependency Petition concerning J.H. on December 21, 3@@buchs Decl. Ex. B. The
Agency knew by as early as December 29, 2006 that ICWA does or may apply to J.H.’s
dependency proceedingSeePet’r Decl. Ex. 16. The jurisdional hearing was a foster care
placement proceeding within the meaning of ICWA. The Agency was therefore required to
provide J.H.’s tribe with notice of the jurisdictional hearing.

However, although the Agency was requiredamply with ICWA'’s notice requirements
before the jurisdictional hearings failure to do so does not caste jurisdictional error, as
Petitioner suggests it doeSee In re K.B.173 Cal. App. 4th 1275, 1282 (2009) (holding that
“failure to comply with ICWA'’s notice provisiondoes not divest courts afrisdiction to remove
an Indian child from the custody of the pareptsAlthough Petitioner citeto some cases finding
that failure to give notice to thalie constitutes jurisdictional erregee, e.g.In re Desiree F.83
Cal. App. 4th at 474-73n re Samuel R.99 Cal. App. 4th at 1267, the Court is persuaded by thg
more recent decisions of the California CourfAppeals holding that “a notice violation under
ICWA is not jurisdictional in the fundamentalnse, but instead is subject to a harmless error
analysis,”In re G.L, 177 Cal. App. 4th 683, 695 (2009). Iimre Brooke C.127 Cal. App. 4th 377

(2005), the state court recognized #plit of authority on the issuaéconcluded that violation of

the ICWA notice requirement is not jurisdictional error, for “to hold otherwise would deprive the
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juvenile court of all authority ar the dependent child, requiringttmmediate return of the child
to the parents whose fitness waslaubt.” 127 Cal. App. 4th at 384-8%¢e also In re Antoinette
S, 104 Cal. App. 4th 1401, 1410-11 (2002). Consistetiit these well-reasoned and more recen{
opinions of the California Court &ppeals, the Court concludes that the Agency'’s failure to
comply with ICWA'’s notice requirement hedees not automatically walidate the Juvenile
Court’s jurisdictional and subsequent dispositioders placing J.H. in foster care. Rather,
Petitioner “must show a reasonable probabiligt the or she would have obtained a more
favorable result in the absence of the errdn’te G.L, 177 Cal. App. 4th at 696 (citations
omitted).

The Court concludes that thetice defect was not prejuial and is not grounds for

invalidating the Jurisdictional Order any orders thereafter. As ctaihave made clear, one of the

key purposes of the tribal noticegrerement is to provide the childtebe with the opportunity to
determine whether ICWA applies and whether it wishes to intervene in or assume jurisdiction
the proceedingSee In re Jennifer A103 Cal. App. 4th 692, 706 (200Zyetitioner herself points
to language from the Bench Handbook stating, “[&i)ifa to comply withthe notice requirement
usually constitutes prejudicial error requiring reatend remand, unless the tribe participated in
or indicated no interest ithe proceeding.” Cohn Decl. Ex. 2 (Bench Handbook § 2.6); Pet’r
Opp’n at 11.See also In re H.A103 Cal. App. 4th at 1213 (“Unlesd¢rdoe has participated in or
expressly indicated no interest in the procegslithe failure to comply with ICWA notice
requirements . . . constitutes prejudicial errorPetitioner insists thdtecause the tribe did not
participate in the January 2, 2007 jurisdictionsdiing, case law instrudisat the notice defect
constituteger seprejudicial error and mandates remand. In none of the cases Petitioner cites
however, did the Agency rectify itsitial notice error by providinghe tribe with proper notice of
all subsequent proceedings priomdisposition. Rather, the caswswhich Petitionerelies involve
defective notice resulting in the tribe’'s complete latbarticipation in the proceedings from start
to finish. Under such circumstances, remand weguired so that thaebe could have an

opportunity to determine whetheretkehild at issue was in fact émdian child and whether the
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tribe wished to assert its tribal rightSee, e.glIn re H.A, 103 Cal. App. 4th at 1210-1Dwayne
P. v. Superior Courtl03 Cal. App. 4th 247, 254-55 (200R);re Marinna J, 90 Cal. App. 4th
731, 739 (2001)in re Pedro N.35 Cal. App. 4th 183, 188 (1995).

Here, by contrast, it is undispuat that the Agency faxed theéotl representative copies of
all court documents on January 3, 2007, the day tkégurisdictional heamnig. Fuchs Decl.  16.
Although the tribe was not given tety notice of the dispositiongaring, originally scheduled for
January 16, 2007, that hearing was continued Belpress purpose of providing proper notice t
the tribe to ensure its participation. Trilb@presentative Rhonda Malone appeared by telephone
and testified at the April 5, 2007 disposition egrand provided her expert opinion on whether

J.H. should be removed from the mother’s hor8eeDecl. of Rhonda Malone in Supp. of Resp’t

MSJ (“Malone Decl. ISO Resp't”) 1 5. The Agency followed the ICWA placement preferences

and placed J.H. in an institution for childrggpeoved by an Indian tribe which has a program
suitable to meet the Indian child’s neeidsaccordance with 25 U.S.C. § 1915(b)(i®ee idf 7.

In sum, after being given notiead opportunity to participate thH.’s disposition hearing, the
Tribe concluded that: (1) it was niotJ.H.’s best interests ftine Tribe to intervene in the
proceedings; (2) the Tribe was satisfied with therdgy’s efforts on behalf of the family; and (3)
the Tribe agreed with the Agency’s recomméiuates for continued out of home placeme8ee

id. 11 6-9. As such, the Court concludes that J.Hilse actually participated in the proceedings
and that Petitioner cannot show a reasonablegpibty that she would have enjoyed a more
favorable result in the absencetloé error as to notice of thatial jurisdictional hearing.See In

re S.B, 130 Cal. App. 4th 1148, 1162 (2005). Although figency was required to provide the
Tribe timely notice of the jurisdtional hearing, such error was mejudicial and is not grounds
for invalidating the January 2, 2007ri&dictional Order or any of éhJuvenile Court’'s subsequent
orders. Accordingly, the Court DENIES Petitioner’'s motion for summary judgment and GRAN
Respondents’ cross-motion fsummary judgment on count I.

2. Sections 1913(a) &b) -- Invalid Waiver
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Section 1913(a) provides thatwhere any parent . . . voluntgritonsents to a foster care
placement . . ., such consent shall not be valid unless executed in writing and recorded befol
judge of a court of competentrisdiction and accompanied by theepiding judge’s certificate that
the terms and consequences of the consent wigresplained in detail and were fully understoog
by the parent....” 25 U.S.€.1913(a). Furthermore, 8 1913(bpypides that “[a]ny parent. . .
may withdraw consent to a foster care plaeehunder State law at any time and, upon such
withdrawal, the child shall betrgned to the parent.” 25 U.S.C. § 1913(b). Petitioner’s sixth
cause of action seeks to invalidate J.H.’s fossee placement on groundsithiPetitioner’s initial
waiver of her right t@ contested jurisdictional hearing and consent to the allegations in the
Agency’s Petition was obtained agesult of ineffective assistanagecounsel and in violation of
ICWA 8§ 1913(a). Petitioner’s sevéntause of action alleges thaedias been denied her right to
withdraw consent pursuant to 25 U.S.C. § 1913B0th parties move for summary judgment on
count VI, but only Respondents madwe summary judgment on count VII.

Respondents submit that § 1948and (b) apply only teoluntaryproceedings and not to
involuntary, Agency-initiated depeeadcy proceedings, such as arésatie here, and that the Cour
therefore need not reach the merits of Petitioner’s cl&ege Doe v. Man@15 F.3d 1038, 1063
(9th Cir. 2005) (noting that 8913 “establishes parental rightsvisluntarychild custody
proceedings,” as distinguished from 8§ 1912¢d)ich specifically requires notice when an
“involuntaryproceeding is pending in state court” (@masis in original)). Petitioner does not
appear to contest this point, miwes she attempt to argue that émtire underlying proceeding was
voluntary. Instead, she argues thdhough the waiver she signed “did not specifically involve a
consent to foster care placement or to termination of parental rights, . . . under the circumstar
this case it effectively meant the same thinBét'r MSJ at 16. Petition@rgues that the waiver
functioned not only as a consenfuaisdiction, but also “unbeknowh® Petitioner, . . . as a full
consent to the allegations of the school Princpal a waiver of any right to submit any contrary

evidence.” ld.
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Although 8§ 1913 does not distinguish onfégse between voluntary and involuntary
proceedings, several other courts have rejectedrfument that 8 1913(a) applies to all voluntar
“acts of foster care placement or terminatiopafental rights . . . regardless of the type of
underlying procedure at issuelii re J.M, 218 P.3d 1213, 1216 (Mont. 2009) (holding that § 191
was inapplicable where parentatlenged court’s termination of gantal rights based, in part, on
parent’s earlier stipulan in the course of an involuntacystody proceeding that her child was a
youth in need of caregee also In re Welfare of M.201 P.3d 354, 358 (Wash. 2009) (holding
that 8 1913 was inapplicable where paremtleimged a dependency order to which she had
previously consented during thewse of an involuntary custody pemding initiated by the state).
As the Supreme Court of Montareasoned, it would make no semsdiold that § 1913 applies to
a parent’s waiver of rights in the contextanf involuntary proceeding, as to do so would suggest
that the Agency’s temporary placementlod child was revocable by the paresae25 U.S.C. §
1913(b) (“[T]he consent of the parent may beharawn for any reason at any time . . . and the
child shall be returned to the parent.” (emphasis adldechich is clearly nothe case where the
state has initiated involuntadependency proceedingSee In re J.M.218 P.2d at 1218gee also
In re Esther \,.248 P.3d 863, 969-70 (N.M. 2011) (recognizing same problem and similarly
concluding that “8§ 1913 applies only to volant proceedings initiated by the parent”).

The Court agrees with the well-reasoned apisiof the Supreme Court of Montana and
other courts to have considertis question, and now joins themconcluding that § 1913(a) and
(b) do not apply to a parent’s consent givethie course of an involuntary child dependency

proceeding initiated by the state, as is the base. By enacting § 1913, entitled “Parental rights

voluntary termination,” “Congresstended to establish a separate set of requirements for cases

where a parent or Indian custodiiuntarily initiatesa proceeding in order t@linquish parental
or custodial rights to a child.In re Esther V,.248 P.3d at 869-7Dn re Welfare of M.G.210 P.3d
at 357. “Section 1913 does not contain the saraeedural due process protections found in 8
1912, such as notice to the parents and triggréxestimony, the appdiment of counsel, and

proof by clear and convincing evidencdti re Esther V,.248 P.3d at 870. Thus, ICWA’s
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statutory structure reinforcéise Court’s conclusion th88 1912 and 1913 prescribe different
procedural guarantees for involuntanyd voluntary proceedings, respectivilyPetitioner fails to
cite a single casenacluding otherwise.

Furthermore, even if § 1913(a) and (b) diplgdere, the Court findhat any error in
obtaining Petitioner’s waiver wamt prejudicial and thus notgper grounds for invalidating any
of the underlying dispositions ¢fe Juvenile Court. The Coues not find plauble Petitioner’s
argument that the Juvenile Court treated havevaof rights as equalent to a voluntary
relinquishment of parental right®etitioner puts too much stockher waiver of rights form. The
Court does not believe that Petitioner’s “no contest” plea formed the entire basis for the Juvel
Court’s findings at the jurisdimnal and disposition hearings. Ndoes the Court believe that the
Juvenile Court would have reached a differemdlifig based on the totality of the evidence had
Petitioner not signed the waiver form. The Agen®@de it clear in eadf its reports to the
Juvenile Court that Petitioner disagreed witishout-of-hnome placement recommendation and tha
Petitioner denied t= occurring inher home. The Juvenile Court
therefore knew that Petitioner did not admit timelerlying factual allegationsThe Juvenile Court
apparently relied not on anyradsion by Petitioner, but rathen the overwhelming evidence
from the Agency’s investigations, in making igefual findings and declaring J.H. a dependent o
the Court requiring foster care placement.

Moreover, although Petitioner allegthat her request to withdrdwer initial waiver at the
January 16, 2007 hearing was refused rédtord reflects otherwise. éarding to the transcript of
the January 16, 2007 hearing, Attorney Crowell repreesd to the Court thétetitioner wished to
contest the whole recommendation of the Agenogf®rt, and the Cotiaccordingly set the
disposition hearing for a contested calendstrthe April 5, 2007 contesd disposition hearing,

Petitioner was permitted to call and cross-examirtnesses and introduegidence. Thus, the

1 The very fact that Petitioner alleges thewgawas obtained asrasult of her counsel’s
ineffective assistance underscorest this Petition involves an inuahtary proceeding, for there is
no right to counsel for voluntary proceedings under ICWA.
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Juvenile Court recognized Petitioner’s withdrawal of her previcsiglyed waiver and granted her
all the procedural rights of@ntested disposition hearing.

In summary, this Court looks to the undenmlyinature of the child custody proceeding to
determine whether 8 1913(a) and (b) apply. Hestitioner’s signing of the waiver of rights
occurred in the context of a state-initiatedjaluntary dependency @ereeding -- not a voluntary
relinquishment of parental right®lthough she may have had rightsder California law, such as

the requirement under WIC § 361(c)(5)(A) that any waiver used at a dispositional hearing be

“knowingly, intelligently, and voluntarily,” Petitioner has not brought a claim for violation of state

law. Because Petitioner’s rightinder ICWA § 1913(a) and (bere not violated, the Court
DENIES Petitioner’'s motion for summary judgnt on count VIiad GRANTS Respondents’
motion for summary judgmeiin both counts VI and VII.

3. Section 1912(b) -- Ineffective Asistance of Appointed Counsel

Pursuant to both ICWA § 1912(bhd WIC § 317, the indigeptirent of an Indian child
has the right to court-appointed counsel in @mgoval, placement, or termination proceeding.
Petitioner’s second cause of action alleges that her court appointed counsel failed to provide
effective assistance, in violation of her statytoghts. Both parties move for summary judgment
on Count .

Under California law, the giht to effective assistance of counsel in dependency
proceedings is governed byetetandards set forth 8trickland v. Washingto66 U.S. 668
(1984). In re Emilye A.9 Cal. App. 4th 1695, 1711 (1992). To @miwn an ineffective assistancg
claim underStrickland a petitioner must show that: (1)diensel’s performance was so deficient
that it ‘fell below an objectivetandard of reasonablenes$\fbods v. Sinclajr655 F.3d 886, 907
(9th Cir. 2011) (quotinétrickland 466 U.S. at 688), and (2) “dne is a reasonable probability
that, but for counsel’s unprofessional errorsg, tbsult of the proceedings would have been
different,” id. (qQuotingStrickland 466 U.S. at 694). “A reasonable probability is a probability
sufficient to undermine confidence in the outcomdti’re Emilye A.9 Cal. App. 4th at 1711

(quotingStrickland 466 U.S. at 694).
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There appears to be no controlling authooitywhether the right toounsel guaranteed by
ICWA 8§ 1912(b) is likewise subjettd the “harmless error” tesGee Doe v. Man285 F. Supp. 2d
1229, 1239-40 (N.D. Cal. 2003) (“This court hearid no federal case law interpreting the scope
of this right [to counsel under ICWA].”gff'd by Doe v. Mann415 F.3d 1038 (9th Cir. 2005)
(without addressing thecope of 8 1912(b)ksee also In re David H165 Cal. App. 4th 1626, 1634
n.9 (2008) (applying harmless error review whenmepiwas unable totel any case supporting a
reversible per se standard for an ICWA violatiomight to counsel). Dede the lack of authority
on this question, the Court need not now decidetiadr harmless error is the appropriate standaf
because Petitioner here does not argue for any other staig$slet'r MSJ at 21-22. The Court
will therefore assess Petitiare8 1912(b) claim under tHstricklandtest.

a. Attorney Crowell

Petitioner alleges that she wagpdeed of effective assistanod counsel at the January 2,
2007 jurisdictional hearing and at the April2®07 disposition hearg. Attorney Crowell
represented Petitioner at bothtbése hearings. Both Paiiter and Respondents move for
summary judgment with respect to Attorney’s Crowell’s representation.

i. Performance

With respect to Attorney CroWePetitioner alleges that her counsel did not meet with or
discuss the Agency’s allegations with her ptmthe jurisdictional hearg held January 2, 2007.
Pet'r Decl. 1 10(b). Petitioner afjes that Attorney Crowell failed to investigate the allegations ¢
to object to the contents of tdarisdiction Report at the jurisdiienal hearing. Petitioner further
alleges that Attorney Crowell provided ineffeeiassistance by pressuriRgtitioner to sign her
waiver of rights and plead no cest, without ever explaining etitioner what rights she was
waiving by consenting to the Juven@@urt’s jurisdiction over her sorid. 1 10(e), (), (9).

Petitioner also alleges thattdrney Crowell provided inedictive assistance at the April 5,
2007 disposition hearing because, despite hax@qgested a contesthdaring on Petitioner’s
behalf, Attorney Crowell put forth no evidenaethe April 5 hearingnd ignored Petitioner’s

instruction to challenge the Agency’s recoemdation of out-of-home placement for J.H.
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Petitioner asserts that Attorney Crowell failedrtivoduce a variety of alggedly material evidence,

including an allegedly exculpatomedical report, the allegedéxculpatory CALICO interview,

the decision by prosecutorial authori

J.H., the Agency’s own uncertainty as to whether ||| |} . and evidence that
S
thel I raiscd by J.H.'s school principal were unreliabte 8. Petitioner

alleges that this failure further led to the expecommendation by the tribal representative, Ms.

, the psychological history of

Malone, that J.H. should be placed outside the home.

The Court is disturbed by Attorney Crowslipparent failure tadvocate zealously on
behalf of her client’s interestdf true, Petitioner’s allegatiortbat Attorney Crowell failed to
explain the waiver form, to discuss the case Wweitioner, and to comply with Petitioner’'s
requests to submit evidence and challenge the Agency’s foster care placement recommenda
would seem to place her performance below wshabjectively reasonable. Nonetheless, if
petitioner is unable to demonstragtejudice, then the Court need sehd the fact intensive issue
of performance to a jurySee Strickland466 U.S. at 687. The Court therefore now considers
whether Petitioner was prejudicby Attorney Crowell’s alleged dieient performance such that
the Juvenile Court’s foster careapement orders should be invalidated.

ii. Prejudice

Respondents argue that, to the extent AttoDewell’'s performance was deficient, such
deficiency was harmless because there is no reblsopbability that the Juvenile Court would
not have declared J.H. a dependent child ofxitvart or placed him out d?etitioner’s home, given
the nature of the allegations atte totality of the evidence. For the following reasons, the Cour
concludes that Petitioner has not met her burdestaiblishing a “reasonable probability that, but
for counsel’s unprofessional errors, the resuthefproceedings would have been different.”
Woods 655 F.3d at 907.

Petitioner first analogizes her right und€WA 8§ 1912(b) to the Sixth Amendment and
argues that, as in the criminal context, pregadihould be presumed here because Attorney

Crowell “entirely fail[ed] to subject the [state’s] case to meaningful adversarial testheg.”
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United States v. Croni@66 U.S. 648, 659 (1984) (ldihg that “if counsel entirely fails to subject
the prosecution’s case to meagiul adversarial testing, thenette has been a denial of Sixth
Amendment rights that makes the adversary procgs$ presumptively unreliable”). As an initial
matter, it is not clear that thegaumption of prejudice identified @ronic applies to a juvenile
dependency proceeding. IndeedJadge Grewal noted in a discovenyer in this case, Petitioner
“has not cited a single casewrich a waiver of rights quleading no contest was deemed

sufficient to meet the standard for presngprejudice.” ECF No. 191 at 6 n.15. Moreover, a

presumption of prejudice is warranted only in thest egregious of circumstances, where counsg

entirely fails to subject the prosecution’s csadversarial testing over the course of
representationSee Bell v. Coné&35 U.S. 685, 696-97 (2002) (“When we spok€ianic of the
possibility of presuming prejudideased on an attorney’s failurettst the prosecutor’s case, we
indicated that theteorney’s failure must be cortgie. We said ‘if counsentirelyfails to subject
the prosecution’s case meeaningful adversarial testing.” (emphasis addeflah)). The Court
finds that here, Attorney CroWeross-examined the tribalpeesentative at the April 5, 2007
hearing and made meaningful efforts to seais#ation rights and mnification servicesSee
Gormley Decl. Ex. J at 11:18-12:25. Thus, even ifGhenic presumption of prejudice is
applicable to juvenile dependency proceeditigs record does not support applying that
presumption here.

Second, even absent a presumption, Petitiargues that she warejudiced by her
counsel’s deficient performance in obtaining imsalid waiver, and by hecounsel’s failure to
introduce several piece$ evidence: (1) evidence thisie police dropped their criminal

O] | ]
S )+

I
I conducted January 16, 200dhich was inconclusive; (3) the CALICO
I

interview, conducted December 20, 2006, during whikh did not disclos ||| GGl

investigation of her and Archie @gardin

as reportedby Isaacson; (4) J.H.’s

- 0 0 0 00 00 00000000 = ]
medical history, includin
, as they would have
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been required to do under stater]|&5) evidence that neither sher Archie O. have ever been

and (6) evidence from the Agency’s

January 11, 2007 disposition reporttleven the Agency was uncertain as to whether J.H. had

Pet'r Decl § 8. Petitioner contends that of this evidence tended to
-

suggest that Principal Isaacsoaltegation G << untrue

and lacked credibility.

The Court does not find that Petitioner wasjpdiced by her counsel’s alleged failure to
advise her appropridteof the consequences signing the jurisdictional weer or her failure to
present the evidence Petitioner ities as “exculpatory.” As dcussed in the previous section
concerning Petitioner’s allegediyvalid waiver, any error in obtaining the waiver was cured by
Attorney Crowell’'s subsequent request at theuday 16, 2007 hearing farcontested disposition
hearing, which was then held on April 5, 2007.tl#& April 5, 2007 contested disposition hearing
the Juvenile Court was well aware that Petitratenied the allegatiov= and
disagreed with the Agency’s out-of-home placetmenommendations, as noted in each of the
Agency’s reports. Thus, this Court finds no evitlary basis for concluding that the Juvenile
Court based its findings solely even partially on Petitioner’s imngl plea of no contest. To the

contrary, the Juvenile Court had an abundan@yiience supporting itsniiding that J.H. was at

substantial risk of physical @motional danger if he remainadthe home, including: J.H.’s
[

disclosure to his school principghat his mother’s live-in boyien him;

J.H.’s history and continui

; the mother’s self-gorted habit
I, -

her lack of awarenessatthis was not appropriate behayidH.’s exposure to Archie O.’s

e
_ in thehouse; the mother’s denial of the possibility
that— and the moth's refusal to recognize that her own experiencd

with ||l may be influencing ieeactions to J.H.’s circumstances.
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Furthermore, Petitioner’s theory that thibat representative’expert testimony was
somehow misinformed by the Agency’s questignis unsupported by threcord. Petitioner
submits a declaration from Malone stating that, th@dJuvenile Court not ked her to assume that
J.H. hac= she “would havecommended further evaluation of J.H. with
continued detention rather than the recommeaddtgave.” Decl. of Rhonda Malone in Supp. of
Pet'r MSJ (“Malone Decl. ISO Pet'r”) 1 4-6n other words, Malone would still have
recommended continued detentionJdfl. pending further investigan, even if she had not been
asked to assume the truth of the allegatiorikempetition. Contrary tBetitioner’s belief that
Malone’s testimony was based entirely on an urtsmitigted hypothetical, Mahe testified clearly
in Juvenile Court that her opon was based on the documents teat been sent to her concernin
J.H.’s case, and specifically on “[t]he facts that are in the paperwork about [J.H.'s] comments

.
princpal an R (o:: (5

the circumstances regarding the protective cystadd the allegations agai ||

Gormley Decl. Ex. J at 10-11. Even more compelling, Respondents submit a different declar

from Malone confirming in unequivocal terms that:

[b]ased on the allegations in the petitiand the information contained in the
various reports submitted by the Agency, including the statements made by [J.H.]
and his reported behaviors Weéhin foster care, | wasonvinced that [J.H.] risked

if returned to [the mother’'s] home. The Tribe
was particularly concerned because of the continued presenc

in the home. Thereforéhe Tribe supported the Agency’s
recommendation both that [J]JHbe continued as a dependlef the Court and that

he be placed out of his mother’s home.

Malone Decl. ISO Resp’t 1 6. In light of all teeidence, the Court finds that neither the Juvenile

—
Court's findings nor Malone’sxpert opinion that J.H. was attsstantial risk |
I

I e remained ifPetitioner’s home was contingent on Petitioner’s

allegedly invalid waiver.

Moreover, the Court is not persuaded oéasonable probability that introduction of
Petitioner’s allegedly exculpatory evidence woliéyve yielded a differemesult. In assessing
prejudice, the Court must “reweigh the evidencaggravation against the totality of available
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mitigating evidence."Wiggins v. Smith539 U.S. 510, 534 (2003). Respondents effectively argl
that Petitioner’s purportedly “mitigating” evidenceeisher inconclusive on fact corroborative of
the Agency’s recommendations, while the considkr aggravating evidence remains unrefuted.
First, based on Isaacson’s handwritten statentieatCALICO interview; and interviews with
Petitioner, Archie O., and the other two adwit® lived in J.H.’s home, the San Leandro Police
Department Report concludes that there was seffiggrobable cause=

to refer the matter to the District Attorney. aElthe District Attorney never formally brought

charges against Archie O. or Petitioner iomgdusive. Second, the Ctien’s Hospital report
[ ]

found physical findings ofﬂt suckymptoms were inconclusive
and could be attributable to et GGG ~oain. the lack of definitive

medical proo= does not createemsonable probability that the Juvenile Court
would have reached a different conclusion regardirly's safety in Petitioner's home, in light of
the aIIegation= Third, &ough the CALICO interview itself was not submitted
into evidence before the Juvenile Court, theAgy’'s Investigation Naative and January 2, 2007
Jurisdiction/Disposition Report sunamzed the CALICO interviewral incorporated that evidence
by reference. Moreover, J.H.’s failure to disdah= during the CALICO
interview and insistence that he ‘fdnot] want to talk about that,” rather than an outright diial

E—
I coes not undermine theidentiary weight of Isaacson’s repott.

1> Furthermore, Petitioner confirmed at the heguon the instant summary judgment motions tha
she has not presented any of tiliegedly exculpatory evidence teetuvenile Court at any of the
six month status review hearingsloreover, Petitioner provided neason for her failure to do so.
The Court finds that Petitioner’s failure to present this evidence to the Juvenile Court, which
continues to retain jurisdiction ov@.H., while asking this Court tavalidate the Juvenile Court’s
disposition order based on the fdwat the Juvenile Court did nadresider this evidence, belies a
possible forum-shopping strategy incompatible withrbtions of comity and federalism that this
Court strives to uphold. While the Court cortgd in its prior order that the ongoing status
reviews do not preclude this Court from exergsjurisdiction over theeview of the underlying
dependency decisioreeECF Nos. 55, 221 at 5, the Court déied on the merits that Petitioner’s
ability and opportunity to present the previoustyitted evidence to the Juvenile Court at any of
the status reviews is relevantttee Court’s finding tht Petitioner has not been prejudiced by any

of her alleged ICWA violations.
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Finally, and of particular importance, the Aggis own uncertainty ifts disposition report
- 0 0 0 0 0 0O
as to whether J.H. had, in | I i~ is home does not undermine

the Juvenile Court’s foster care placement ord=rstrary to Petitioner’s belief. The Agency’s
- ]
disposition report acknowledged thpw]hether or not [J.H.] hf G

remains a question,” but noted concern as to whéthe “gets his therapeutic needs met at home .

. His behavior is showing that he needditgonal help getting his needs met.” Gormley Decl.
Ex. Fat 7. This report does not undermireAlgency’s recommendation that J.H. be placed
outside the home.

The Court concludes that none of this evidanderidually, nor all ofit collectively, raises
a reasonably probability that the outcome bif’3. dependency proceedings would have been

different. Contrary to Petitioneriselief, the Juvenile Court diibt make a specific finding that
00000 0 0 0 0 0000 00000

J.H. No judge or other third party

may ever be able to know, conclusively, whethe ||| EGEGEN or not. The purposd

the dependency proceedings concerning J.H., however, is not to prosecute wrongdoers, but f

to protect the best intests of the child. The Juvenile Cougrfoster care placement was based on
finding, supported by clear and convincing evidence, that J.H. would likely suffer serious

emotional or physical damage if he remained ititiBeer's home, in part du® a substantial risk
- ]
that Petitioner would fail ||| ~Av'e evidence in the record supports

this finding, and the evidence omitted from thgehile Court’s consideration does not underming

it. Petitioner was not prejudiced by the allegefictent performance oAttorney Crowell, and
therefore Petitioner cannotgwail on her § 1912(b) claias to Attorney Crowell.
b. Attorney Smith
Petitioner also alleges thia¢r 8 1912(b) rights were vatled by her second appointed
counsel, Attorney Cheryl Smith, who represehPetitioner from December 13, 2007 until May
27, 2010, when Attorney Smith moved to withdrawcasnsel. SpecificallyPetitioner alleges that
Attorney Smith’s representation was ineffectberause she failed to advise Petitioner of

Petitioner’s right under ICWA § 131b) to withdraw her consetu the foster care placement;
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failed to challenge the Agencyfecommendations at the twelv®nth dependency status review
hearing on January 14, 2008; and failed to advise Petitioner or the Juvenile Court that ICWA
1915(b) requires that “any child aqted for foster care . . . shak placed in the least restrictive
setting which most approximates a family and inclthhis special needs, if any, may be met. Thg

child shall also be placeaslithin reasonable proximity to his or her hom&eeFAP 11 46-51.

Only Respondents move for summary judgment on Petitioner’s 8§ 1912(b) claim with respect 1o

Attorney Smith’s representation.

The Court does not find that Petitioner has set forth sufficient evidence demonstrating
Attorney Smith’s performance fell below an objeety reasonable standhr After being brought
in as counsel, Attorney Smitlogght and received a continuancetepare adequately. Attorney
Smith reviewed the case history and old enice as well as analyzed new evidertseeGormley
Decl. Ex. B at 17:14-19; 18:21-19; 21:7-22; 22:18-23. FurthernagrAttorney Smith met with
Petitioner during the month leading up to theulay 14, 2008 hearing aedplained to her the
implications of terminating faily reunification servicesld. Ex. B at 21:13-24. Moreover,
Attorney Smith successfully negotiated a settlenb@meérminate family reunification services in
exchange for not setting a 8 366 aring for the termination glarental rights, and further
secured a minimum visitation schedule betweerti®e¢ir and J.H., as well as therapeutic visits
and ongoing family therapyld. Ex. B at 22:6-23:20. This ot evidence of ineffective
assistance. Based on this netdhe Court finds no support fBeetitioner’s allegations that
Attorney Smith’s performance fell below abjectively reasonableatdard, and therefore
Petitioner cannot prevasn her 8 1912(b) claim as to Attorney Smith.

In summary, the Court finds that Att@y Smith’s performance was not objectively
unreasonable. As to Attorney Crowell, the Gdunds that Petitioner has not been prejudiced by
any alleged deficient performance in AttornepWwell’'s representationAccordingly, the Court
DENIES Petitioner’'s motion for summanydgment and GRANTS Rpondents’ motion for
summary judgment on count Il.

4. Section 1912(e) -- Insufficient Evidnce to Support Foster Care Placement
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Petitioner’s fifth cause of actn alleges that the Superior @8s foster care placement
order was not supported by “clear and convincindence, including testimony of qualified exper
witnesses, that the continued @bt of the child by the parent .is.likely to result in serious
emotional or physical damage to the child, s required under ICWA 8§ 1912(e). 25 U.S.C. §
1912(e). Both parties move for summary judgment on count V.

Petitioner’s assertion that “the only evidemeeeived by the Juvenile Court in making its
determination were the accusation of the schaakckal -- which was reported in the Agency’s
reports along with their own statements of unaeetya- and the testimony dhe Tribe’s expert,”
is patently inconsistent with the recoreePet'r MSJ at 18. As discssd above, in the context of
whether Petitioner suffered prejudias a result of the allegedlyfideent performance of her court-
appointed counsel, the Juvenile Court’sgdsition Order was based on the various Agency
reports, which in turn were based on theL@2O interview that Petitioner believes was
wrongfully withheld from the Juvenile Court,dbased on ongoing interviews with (1) Petitioner
J.H., and Archie O.; (2) the variotiserapists treating Petitioner and J.H.; and (3) the foster carg
homes and institutions in which J.H. was placed. The Court therefore finds the Disposition O
supported by clear and convincing evidence.thBoextent the Jurisdictional Order was not
supported by clear and convincing evidence becausss based on an inNg waiver of rights,
such error was not prejudicial, and was in angnt cured by the clear and convincing evidence
supporting the Disposition Order. The Coudrgfore DENIES Petitioner’s motion for summary
judgment and GRANTS Respondents’ crasstion for summary judgment on count V.

5. Section 1912(c) -- Denial of Accegdo Reports and Other Documents

Petitioner’s third count seeks itovalidate the foster capgacement based on allegations
that she was denied timely access to the Agsnlanuary 2, 2007 Jurisdiction Report and other
key reports and documents relatto the dependency proceegs, in violation of ICWA §

1912(c). Section 1912(c) providesttije]ach party to a fosterare placement . . . proceeding

under State law involving an Indiahild shall have the right texamine all reports or other
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documents filed with the court upon which any decisvith respect to sudction may be based.”
25 U.S.C. § 1912(c). Only Respondents mimresummary judgment on count Ill.

Petitioner alleges that the Agandid not file its Jurisditon Report until the day of the
Jurisdiction Hearing, and that asonsequence, Petitioner was édrdequate oppairtity to read
and understand the Agency’s Petition recommengingpval of J.H. from the family home -- a
different recommendation than whedd previously been discussa the TDM Plan. Petitioner
also alleges that she was dentied opportunity to: (Ldiscuss the contents of the Jurisdiction
Report with her appointed counsel; (2) investigatefacts contained thergior (3) prepare any
response. FAP 1 55; Pet'r Decl.  10. Petitidngher alleges that the untimely filing of the
Jurisdiction Report is representativkethe Agency’s routine patteof filing its reports with the
Juvenile Court just prior to the hearing, thuprileéng Petitioner of ampportunity to review the
reports or prepare challenges to their contents. Mesy®etitioner is not entirely clear as to what|
other documents she believed shes entitled to examine pursuanttd912(c). She alleges that
the Agency improperly withheld, and that she wid receive until filing this action, the following:
(1) the San Leandro Police Department Repaddidanuary 22, 2007; (2) the Children’s Hospital
medical examination report dated January 1672(R) tapes and transcripts of the CALICO
interview of J.H. held on December 20, 2006; &f)dhe December 19, 2006 written statement o
J.H.’s school principalSeeFAP {{ 55-59.

Respondents assert that the San Leandro Ho&partment report; tapeor transcripts of
CALICO or other interviews of J.H.; Isaacsostatement; and the Children’s Hospital report were
never filed with the Juvenile Court. As suchtiffer had no statutoryght under ICWA to view

those documentsSee25 U.S.C. § 1912(c). Petitioner submmtsevidence to refute this. To the

contrary, Petitioner herself seems to rely elsewhere in her Motion for Summary Judgment on fthe

very fact that these documents were never submitted to the Juvenile SeefPetr MSJ at 18
(arguing that the disposition wainsupported by clear and convingievidence because “the only
evidence received by the Juvenile Court in mgkis determination were the accusation of the

school Principal . . . and thestanony of the Tribe’s expert”)d. at 21-22 (arguing that she was

40
Case No.: 10-CV-02507-LHK
ORDER DENYING PETITIONER’S MOTION FOR SUMMARY JUDGMENT AND GRANTING
RESPONDENTS’ CROSS-MOTIOROR SUMMARY JUDGMENT




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

denied effective assistance of counsel becausattoeney never introduced into evidence the Sa
Leandro Police Department’s insteggation results, the CALICO interview transcript, or the
January 16, 2007 medical examination results). &bemg no dispute as to this fact, the Court
concludes that Petitioner’'s ICWA rights under 8§ 18] #%(ere not violated by the Agency’s failure
to provide her with documents never submitted to the Juvenile Court.

With respect to Petitioner’s argument that theeAgy repeatedly filed its reports the day of
the hearing, often at the cououse, Respondents argue thatAlkeemeda County Juvenile Court
Rules provide that detention reand uncontested jurisdiction hiegrreports are timely if filed
on the day of the hearing, and that the JanBa2007 jurisdiction repbmwas therefore timely
under the local rules. Howevdéine local rule about uncontestediisdiction heaing reports does
not excuse untimely service sdibsequent disposition reports.

Although the Court finds thatdisputed issue of fact maxist as to exactly when
Petitioner received access to eaclthef Agency’s reports, the Codirtds no dispute as to the fact
that Petitioner was given access to all repdles fwith the Juvenile Court upon which decisions
concerning J.H. were made. Givthat § 1912(c) merely guaransgée right to examine reports
filed with the Juvenil€Court but contains nongporal requirement fovhenan Indian parent must
be given such access, and given that Petitionem&ger denied access to any reports filed with
the Juvenile Court, Petitionersailed to set forth evidence suppog her 8 1912(c) claim. Even

assuming violation of Petitioner’'s § 1912(c) righktse Court concludes thaty failure to provide

=)

Petitioner timely access to themts and documents amounted to harmless error, for the reasons

discussed above in the context of Petitioner’s aatife assistance of counsel claim. Even if the
documents were not provided in a timely manRetjtioner has had theim her possession since
at least the filing of this feddraction, and because her parenigihts have not been terminated,
she has had opportunity to prestere evidence to the Juven@ourt at any of the ongoing six
month status reviews for the pastveral years. Petitioner hefdghs chosen not to do so. The
Court therefore GRANTS Respondents’ motion for summary judgment on count Ill.

6. Section 1912(d) -- Insuffieent Efforts to Prevent Breakup of the Family

41
Case No.: 10-CV-02507-LHK
ORDER DENYING PETITIONER’S MOTION FOR SUMMARY JUDGMENT AND GRANTING
RESPONDENTS’ CROSS-MOTIOROR SUMMARY JUDGMENT




United States District Court
For the Northern District of California

© 00 N o o A w N Pk

N N N N DN DN DN NN R R R R R R R Rp R
0o N o 0N WN P O ©OW 0o N O o~ WwWN B O

Pursuant to ICWA § 1912(d),&]ny party seeking to effect a foster care placement of . . |

an Indian child under State law dhsatisfy the court thaactive efforts have been made to provide

remedial services and rehabilitative programsgresi to prevent the breakup of the Indian family
and that these efforts have proved unsucce$sddl U.S.C. § 1912(d). The “active efforts”
standard for Indian children hbhsen incorporated into WIC351.7(a). The Federal Guidelines
define “breakup of the Indian family” as circumstes in which the Indigmarent is “unable or
unwilling to raise the chiléh a healthy manner emotionally or physicallyti re Crystal K, 226

Cal. App. 3d 655, 667 (1990) (citing 44 Fed. Reg. 67592 (Nov. 26, 1979), Guideline D.2,
Commentary). Petitioner’s fourth cause of acttiages that the Superior Court applied the wror]
legal standard at the January 2, 2007 andl Ap2007 hearings, requing only “reasonable

efforts” rather than “active efforts,” and alsaatlenges the adequacy of the Agency’s remedial
efforts at each stage of J.H.’s dependencygwdings. Both parties move for summary judgmen
on count IV.

Neither ICWA nor its California couatpart defines “active efforts.5ee25 U.S.C. §
1912(d); WIC 8§ 361.7(b) (“What constitutes acteféorts shall be assessed on a case-by-case
basis.”). Whether active efforts were made is xeghiquestion of law and fact to be determined L
reference to the recordn re K.B, 173 Cal. App. 4th at 1286. While “no pat formula exists for

distinguishing between activa@ passive efforts,” the followg is a useful guideline:

Passive efforts are where a plan is drayrand the client must develop his or her
own resources towards bringiitdo fruition. Active effors . . . is where the state
caseworker takes the client through the stéke plan rathethan requiring that
the plan be performed on its own. For amte, rather thangairing that a client
find a job, acquire new housing, and termiratelationship with what is perceived
to be a boyfriend who is a bad infllen the Indian Child Welfare Act would
require that the caseworker help ttierd develop job and parenting skills
necessary to retacustody of her child.

Id. at 1287 (internal quotation marks and citationgttexh). Furthermore, “active efforts” must be
“made in a manner that takes into account tleeailing social and cultural values, conditions, an
way of life of the Indian child’¢ribe,” and must “utilize the available resources of the Indian
child’s extended family, tribe,itval and other Indian socialrs#éces agencies, and individual
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Indian caregiver servigeroviders.” WIC 8§ 361.7accordU.S. Dep’t of the Interior, Bureau of
Indian Affairs (“BIA”), Guidelines for State Courts; Indian Child Custody Proceedings, 44 Fed
Reg. 67582, § D.2 (Nov. 26, 1979). A finding that acéfferts were made must be supported by
clear and convincing evidencén re Michael G, 63 Cal. App. 4th 700, 712-13 (1998).

Petitioner seeks to invalidate all three ordsased on the Agency'’s insufficient efforts to
prevent breakup of J.H.’s Indian family. Petigoriirst asserts thatéhJuvenile Court employed
the wrong legal standard at the January 2, 2005dictional hearingnd the April 5, 2007
disposition hearing. For severahsons, the Court is not persuhdé&irst, Petitioner's argument
ignores the fact that the Agency was unable ¢wide Petitioner or her son with services until the
minor became a dependent of the court, whidmait occur until the jurisdictional hearing. The
Court finds it implausible that Congress inten8etb12(d) to foreclose ¢hJuvenile Court from
being able to place an at-righkinor in protective custodySee In re A.A167 Cal. App. 4th 1292,
1318-19 (2008) (“ICWA and . . . California’s statutory law address the issue of an Indian child
placement separately from the issue of aatiVerts.” (citing 25 U.S.C. § 1912(d); WIC §
361.31)).

Second, the sheer fact that thevenile Court used the term “reasonable efforts” does not
on its own, establish prejudicial error. The Califar@ourt of Appeal has held that “the standard
in assessing whether ‘active et were made to prevent theeakup of the Indian family, and
whether reasonable services under state law prereded, are essentially undifferentiabléri re
Michael G, 63 Cal. App. 4th at 714ge also In re Adoption of Hannah $42 Cal. App. 4th 988,
998 (2006) (“Active efforts are essentially equivalenteasonable effatto provide or offer
reunification services in a non-ICWA case.”). T@eurt therefore must independently look to theg
record to determine what services were proviged then determine, as a matter of law, whether
those services were sufficient under ICW3ee In re K.B.173 Cal. App. 4th at 1285 (“Whether
[the services provided] constitatéactive efforts’ within the reaning of [WIC] section 361.7 is a

guestion of law which weetide independently.”).
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The Court’s independent revient the record does notigport Petitioner’s claim that
insufficient efforts were made to prevent brgakd the minor’s family before ordering J.H.’s
foster care placement at the April 5, 2003pdisition hearing. From December 2006 to April
2007, the Agency arranged for the following reraéidn services to bgrovided to J.H. and
Petitioner in an effort to help them reunify thg the one year reunification period: psychological

evaluations for both J.H. and Petitioner; weeakbjividual therapy appointents for Petitioner to
. 0 0 @ 0 0]

assist her in coping with tresidual effects (i EE; individual counseling

for J.H. at Kaiser; J.H.’s referral to Therapeutic Behavior Services; family therapy for J.H.,

Petitioner, and Archie O.; parmy classes for Petitioner andchie O.; and one-on-one training
- OO

for Petitioner and Archie O. regard SeeFuchs Decl. |

18 & Ex. E (Referrals). The Agenayso provided a referral for snie O ||| G

at Pacific Forensic §shological Associates, althouglethgency could not pay for the

evaluation, and Archie O. refused to pay for it himsklf. The types of services provided

Petitioner were properly “direaeat remedying the basis for thegatal termination proceedings,”
-

In re Michael G, 63 Cal. App. 4th at 713, namely, the min
his disciosure N -

mother’s denial th- had occudreand other evidence that J.H. would be at
substantial risk _ if he remained in his mother's home. Base

on the available record, the Cotinds there is clear and convincing evidence that the Agency

made active efforts to prevent the breakup of thalyeprior to the Juvenile Court’s entry of the
Disposition Order, notwithstamaly the Juvenile Court’s use thfe term “reasonable effortsSee

In re K.B, 173 Cal. App. 4th at 1287 (finding active etfowhere the agency referred the mother
to a 90 day in-patient substance abuse programmseling, and parentirgasses, and provided
her with homemaking assistanessistance in finding housing, rexgsistance, bus passes). Here
as inin re K.B, the Agency has clearly done “more thmearely draw up a reunification plan and

leave the mother to use her own resources to bring it to fruitioin.”
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For the same reasons discussed above,dheits attempt to invalidate the January 14,
2008 Order terminating family reunification sex@s based on inadequate efforts to prevent
breakup of the family is unavailing. The relevpatiod for determining whether active efforts
were made is the twelve month reunification periSee In re Michael G63 Cal. App. 4th at 715-
16. During that twelve month ped here, the Agency referred Rietner to parenting classes at
Kaiser, as well as additional classes specifiaddlgigned for parents =
Petitioner attended at least ten sessions ohpageclasses, and she and Archie O. attended
approximately four or fiv= parentirclasses. Gormley Decl. Ex. A (Pet'r Dep. 341:§
342:22). The Agency also provided the mothes,tiother’s boyfriend, and the minor with family
therapy sessions. Gormley Decl. Ex. A (Pet'pD&42:23-343:9). The mother was provided with
a medical evaluation and a psyabgital evaluation, as well asdividual therapy, all at the
Agency’s expense. Fuchs Decl. § 18 & ExGormley Decl. Ex. A (Pet'r Dep. 343:10-25, 346:6-
11). J.H. was likewise provided with a psychatadjevaluation and individualized therapgee
Fuchs Decl. 1 18 & Ex. E; Gormley Decl. Ex. Ae{lP Dep. 345:3-17). After J.H. was placed in
foster care, the Agency further arranged for supedvwisits and therapeutic visits between J.H.
and his mother. Gormley Decl. Ex. A (Pet’r Dep. 346:12-20). The Agency also provided the

mother with transportation credit the form of fuel reimburgseent and BART vouchers in order

for her to attend her required appointmer@ armley Decl. Ex. A (Pet'r Dep. 345:18-25, 346:1-5),

Furthermore, the Agency complied with ICWA®Eguirement that active efforts be made t
place an Indian child “with a member of the child}dended family, other members of the child’s
tribe, or other Indian families.Tn re K.B, 173 Cal. App. 4th at 1288-8%e25 U.S.C. § 1915(a);
WIC § 361.31(c). Here, the Agency evaluated thesjimlity of placing J.Hwith his half-sister
and her boyfriend, but ultimately decided it wabnlot be an appropriate placement because both
the sister and her boyfriend were frequently afayn the home for work and school and thus
unable to provide J.H. with the needed constant superviSeeGormley Decl. Ex. F at 7; Fuchs
Decl. 1 15. The tribal representatiagreed with the Agency thativen the severity of J.H.’s

problems, the half-sister would nog¢ capable of providing theviel of support needed. Malone
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Decl. ISO Resp't 1 7. Accordingly, the Tribeglleved that [J.H.’splacement in a Level 14
treatment facility was appropriate and in his best interesds.”

Unlike inIn re Michael G, where the parents “received virtually no services” after the
initial six month review hearing, here, Petitioneas provided numerous counseling and family
reunification servicesSee In re Michael G63 Cal. App. 4th at 715 (remanding for provision of
services for the remainder oftii2 month statutory period). fEwermore, the Agency took into
account the available resourcesldfl.’s extended family andncluded that an institutional
placement was necessary in light of the severityiofssues. Based on thediity of the evidence
presented, the Court finds that the Agencyvmion of various medical and psychological
evaluations of both J.H. and Petitioner; figntherapy; and individualized counseling and
parenting classes for Petitiorsatisfied the “active efforts” standard under ICWA § 1912(d).
Petitioner’s rights under 8§ 1912(therefore were not violateddccordingly, the Court DENIES
Petitioner’'s motion for summajgjydgment and GRANTS Respondentross-motion for summary
judgment on count V.

IV.  CONCLUSION

For the foregoing reasons, the Court DENESitioner's motion for summary judgment
on counts I, II, IV, V, and VI, and GRANTS Regondents’ motion for summary judgment on all
counts. The Clerk shall close the file.

IT 1S SO ORDERED.

Dated:Februaryl3,2012

United States District Judge
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