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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

P.A. ON BEHALF OF HER CHILDREN Case No.C 10-02811PSG
MINOR DAUGHTERS ELA AND GLA, ET
AL., ORDER DENYING DEFENDANT’S
Plaintiffs, MOTION TO DISMISS
V.

(Re: Docket. 38)
UNITED STATES OF AMERICA

Defendant

Defendant United States of America ("USA”) moves to dismiss the second amended
complaint (“SAC")setting forth various claims under the Federal Tort Claims Act (‘“FTCABe
SAC alleges that agents from the Federal Bureau of Investigation (“&Bd"Department of
Homeland Security (“DHS”) (collectively the “Investigating Agenciesiinmitted the torts of
false arrest and false imprisonment, assault and negligence when theg@xese&rch warrant at
the home oPlaintiffs P.A. on behalf of her minor children ELA and GLA, Carlos Del Carmen a

Julio Del Carmen (collectively “Plaiifts”) . Plaintiffsoppose the motioh.

' See28 U.S.C. §§ 2671-2680.
2 P.A. brings no claims on her own behalf.
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As discussed below, the court agrees with Plaintiffs that recent precexeribé Ninth
Circuit of Appeals supporthe legal sufficiency oPlaintiffs’ allegations that the Investigating
Agencies used unreasonable force against them as minors. Accortfiad\5A’s motion is
DENIED.

I. BACKGROUND

The allegations of the SAC, as supplemented by facts subject to judicial naties, a
follows.

Between 2006 and 2008, thevestigating Agenciesonducted surveillance of Carlos Del
Carmen, Sr. (“Carlos Sr.”), his wife, P.A., and their family. The surveillamdaded monitoring
of their home, business, and familyhe Investigating Agenciesuspected Carlos Sr. and P.A. of
crimes including harboring an unknown number of illegal aliBe$orethe events at issue in this
case, P.A. wasnder indictment on charges includiga harboring?

Carlos Sr. and P.A. have two sons, Carlos (“Carlos Jr.”) and Julio, and two minor
daughters, ELA and GLA. At the time of the incident at issue, all four children weogan

On Lune 12, 2008 at approximately 6Algents jointly executed arrest and search warra
at the home. After entering the home, the agents first encountered Julio. Witlutisedrgwn, the
agents forcibly slammed Julio to the ground, dragged him outside, and handcuffed himyamhe
his stomach in the front yard. The agents next encountered Carlos Jr. and he, too, was held g
gunpoint.

ELA and GLA were awakened by the noise, came downstairs from their bedrooms, an
were held at gunpoint. Carlos Sr. and P.A. were arrested and ultimatstcpted. As theagents

separated ELA and GLA from their parents, the girls began crying becayssdlre not allowed

3 United States of America v. Paula Luna Alvarez, eGidse No. CR 08-00328 RMW.

* After their arrestCarlos Sr. and P.2entered guilty plea® a single court of conspiracy to
commit social security frau®eeUnited States v. Alvare€ase No. CR 08-00328 RMW (N.D.
Cal.).
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to say goodbye to their mother. P.A. also began crying, which further upset therchilde
agents ultimately took ELA and GLA to adal chidren’s shelter. No weapons or contraband wa
discovered.

To the extent that the SAC differs from the FAC, which was dismissed byotinis ¢
without prejudice’, it does san material pargs follows. Tie SAC nameas a defendarhe
United States of America (“USA'ihstead othe Federal Bureau of Investigation (“FBI”).
Plaintiffs no longer brindBivensclaims for violations of their constitutional rights against unlawfy
search ad seizure and excessive fofltBlaintiffs add allegationghat there were no exigent
circumstances at the time Investigatigencies exercised the warrant dhdtthe Investigative
Agencies never determined that Plaintiffs had any involvement in the crimesrbesstggated
against the parents of tRaintiffs.

Il. LEGAL STANDARDS

A complaint must state a “short plain statement of the claim showing that the pleader i$

entitled to relief.” While “detailed factual allegations” are not required, a complaint must inclug
more than an unadorned, the defendant-unlawhalynedme accusation®In other words, a
complaint must have sufficient factual allegations to “state a claim to relief that sshidaon its
face.” A claim is facially plausible “when the pleaded factual content allows the couwrwotkle

reasonable inference that the defendant is liable for the misconduct afttdeddrdingly, under

®> SeeDocket No. 52.
® Although the parties debate whether the SAC incl@Biesnsclaims, a review of the pleading
itself shows that three and only three — causes of action are presented, each of which is brou
under the FTCASeeDocket No. 53.
"Fed. R. Civ. P.8 (a)(2).
8 Ashcroft v. Igbgl129 S.Ct. 1937, 1949 (2009).
%1d. at 1940 (quotingell Atlantic Corp. v. Twomby650 U.S. 544, 570 (2007)).
10
Id.

Case No.C 10-02811PSG
ORDER

=

e

yht




United States District Court
For the Northern District of California

© 00 N o o -~ wWw N Pk

N N N N N DN DN NN R R R R R R R R Rp R
0o N o 0NN WN P O ©OW 0o N O o~ WwWN B O

Fed. R. Civ. P. 12(b)(6), which tests the legal sufficiency of the claims allegleel complaint,
“[d]ismissal can be based on the lack of cognizable legal theory or the abseritieiehsiacts
alleged under a cognizable legal theaty.”

When evaluating a Rule 12(b)(6) motion, the court must accept all materiatialsga
the complaint as true and construe them in the light most favoralble t@h-moving party”
Review of a motion to dismiss is limited to the face of the complaint, materials incodpiotate
the complaint by reference, and matters of which the court may take judiéia.Yidthe court is
not required to accept “legal conclusions cast in the form of factual atlegatithose conclusions
cannot reasonably be drawn from the facts allegéBtirther, the court need not accept as true
allegations that contradict matters that are either subject to judicial notice oraiaaeibits to
the complaint?

“Dismissal with prejudice and without leave to amend is not appropriate unleskedris ¢
that the complaint could not be saved by amendm@mt.tlismissal with prejudice, expeone for

lack of jurisdiction, improper venue, or failure to join a party operates as an atpdmathe

merits}’ Dismissal without leave to amend, however, may be denied for reasons of undue delay,

bad faith, repeated failure to cure deficienciepigvious amendments, futility of the amendment

and prejudicé?®

1 Balistreri v. Pacifica Police Dep’t 901 F.2d 696, 699 (9th Cir. 1990).
12See Metzler Inv. GMBH v. Corinthian Colls., [r840 F.3d 1049, 1061 (9th Cir. 2008).
* See idat 1061.
14 Clegg v. Cult Awareness Netwofl8 F.3d 752, 754-55 (9th Cir. 1994).
15 See In re Gilead Sciences Securities LitigatEst F.3d 1049, 1055 (9th Cir. 2008).
18 Eminence Capital, LLC. v. Aspeon, |16 F.3d 1048, 1052 (9th Cir. 2003).
" Fed. R. Civ. P. 41(b).
8 Foman v. Davis371 U.S. 178, 182 (1962)bagninin v. AMVAC Chem. Corfs45 F.3d 733,
742 (9th Cir. 2008).
4
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In cases involving the reasonableness of force by law enforcement offikers,
reasonableness of force used is ordinarily a question of fact for the'jutB&cause the excessive
force imuiry nearly always requires a jury to sift through disputed factual caomienaind to draw
inferences therefrom, we have held on many occasions that summary judgmeghaent as a
matter of law in excessive force cases should be granted sparifigly.”

[l DISCUSSION

A. The Federal Tort Claims Act and California Law

Plaintiffs’ complaint contains three tort claims against the USA under the FTChutifda
allege claims for: (1) false arrest and false imprisonment; (2) negligen¢®)aassault. Bsause
Plaintiffs’ tort claims are brought under the FTCA, and the events at mskiplace in California,
the court applies California lafv.

Under California law, to prevail on the tort of false arrest and false imprisdanthe
plaintiff must establisthat“there was an arrest without process followed by imprisonnfénts
this court has previously explaingdalifornia law treats false arrest and false imprisonment as 3
single tort?®

To prevail on a claim of negligence, a plaintiff must estalthsah (1) the defendant had a

legal duty to conform to a standard of conduct to protect the plai2jfthe defendant failedt

¥Liston v. Cnty. oRiverside 120 F.3d 965, 976 n.10 (9th Cir. 1997).

20 Glenn v. Washington Cnfy673 F.3d 864, 871 (9th Cir. 2011).

1 See Richards v. United Stat869 U.S. 1, 7 (1962).

22 \Watts v. Cnty. of Sacramenfg6 F.3d 886, 891 (9th Cir. 2001).

Z3O%i%)ocket No. 52 at 8 n.32 (citingyatts v. Cnty. of Sacramen®66 F.3d 886, 891 (9tir.
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meet this standard of conduct; (3) the defendant’s failure was the proximagd calese of the
resulting injuryand (4) he plaintiff was damaged.
To prevail oma claim of assault, a plaintiff must establi§h). the defendant threatened to

touch the plaintiff in a harmful or offensive manner; (2) it reasonably appeartsel ptatntiff that

the defendant was about to gaout the threat; (3) the plaintiff did not consent to the defendant’s

conduct; (4) the plaintiff was harmed and (5) the defendant’s conduct was a sabfstetati in
causing the plaintiff's harrft. Alternatively, “[tjhe elements of civil assault areendonstration of
an unlawful intent by one person to inflict immediate injury on the person of another then
present.®

B. False Arrest and False Imprisonment

In urging this court again to dismiss Plaintiffs’ claims of false arrest angl fals

imprisonment, thisime with prejudice, the USA argues that the SAC offers nothing to overcome

this court’s previous recognition of the Supreme Court’s holdimdiahigan v. Summeithat
“temporary detention of occupants of a home not suspected of camgnaittrime duringhe
execution of a search warrant is prop€r.The USA discounts the notion thhat the Ninth
Circuit's recentand intervening decision #wina v. United StatéSestablishes any different

standard.

4 Doe v. City of San Mate@011 U.S. Dist. LEXIS 12892, *33 (N.D. Cal. 2011), citlrapd v.
County of San Mated 2 Cal. 4 913, 917 (1996).

2 Judicial @uncil of Cal., Civil Jury Instructions No. 1301 (“Assaulflekle v. United State511
F.3d 839, 855 (9th Cir. 2007).

6 Martinez v. GarciaCaseNo. 09-299, 2011 WL 23670, at *22 (E.D. Cal. Jan. 4, 2011) (citing
Lowry v. Standard Oil Cp63 Cal. App. 2d 1, 6-7 (1944)).

27 seeDocket No. 52 at 9.
2681 F.3d 1127 (9th Cir. 2012).
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In Avina,during the course of executing a search warrant at a mobile home, federal ag
handcuffed two minorsagel elevenandfourteen®® Federal agents pointed guns at the head of th
eleven year old and brought her to the bedroom ditlveeenyear old® They were forced to lie
facedown on the ground and handcuffed behind their b3ckater both children were moved intg
the living room with their hands still cuffed behind their bat&Bhe eleven yeanld began to cry
because she could not find her fatffer.

UnderAving the agents’ actions towards Rl#fs cannot be deemed reasonable as a
matter of law, when the allegations in the SAC are viewed in the light most faa/twahem.
Avinaspecifically distinguishes otherwise reasonable force when applied to minohedmaited
threat they are alfged to have posed. “Under our case law, an issue of material fact exists as
whether the actions of the agents were excessive in light of the ages of @d& &leven) and

B.F.A. (age fourteen) and the limited threat they posédi¥hile the USA highlights the different

mix of ages of the children at issue here, nothingvimasuggests that its particular age mix limits

its holding that a jury should resolve tort claims involving use of force against minors
Accordingly, the USAs motion to dismiss Plantiffs’ false imprisonment and false arrest claim in
DENIED.

C. Negligence

In urging this court again to dismiss Plaintiffs’ claims of negligence, this time with

prejudice, the USA argues that because the allegations do not establish unredscrebl

#See idat 1129-1130.
¥ See id.

¥ See id.

¥See idat 1130.

¥ See id.

3 See idat1133.
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Plaintiffs cannot establish even a violation of any duty they were owed. Bound/daketMinth
Circuit’'s precedent i\vina the court must respectfully disagree.

UnderAvina’sdistinction in analyzing forebased claims against nars, and accepting the
allegations as true and in the light most favorable to Plaintiffs, a reasomnabtd fact could find
that the agents breached their duty to act reasonably under the circumstancé®wagents: (1)
forcibly slammed Julio down to the ground, physically dragged him across the outsidseasonc
handcuffed him while on his stomach and held him at gun point; (2) held Carlos at gun point 4
he cane down the stairs; and (3) awakened ELA and GLA from their sleep and held them at
point.3 Accordingly, the USA’s motion to dismiss Plaintiffs’ negligence claim is CENI

D. Assault

With respect to Plaintiffs’ assault claim, the USA simply contends that the §#eats the
error of the FAC in failing to allege any unlawful intent téiat injury. But Paragraph 40 plainly
alleges just such an intent. “Defendants’ actions in using excessive, uangeeskunreasonable
force to restrain or control Plaintiff were intended to cause an apprehensmmiokint harmful or
offensive contet.”® Accordingly, the USA’s motion to dismiss Plaintiffs’ assault claim is
DENIED.

[ll. CONCLUSION

The USA’s motion to dismiss is DENIED. No later than October 12,,20&%arties
jointly shall submit a proposed scheduling order. In the evematiges are not able to agree on a

schedule, they shall jointly request a case management conference natatbistsame date.

¥ See Avina681 F.3d at 1133 (holding that officers were not entitled to summary judgment wh
officers pointed guns at eleven year-old&sadwhile handcuffed and forced eleven ye#t-and
fourteen yeanld to lie on ground in handcuffs).

% SeeDocket No. 35 at 7.
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IT IS SO ORDERED.

Dated: 10/ 3/ 2012
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Pl S AP
PAUL S. GREWAL
United States Magistrathudge
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