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Attorneys for Plaintiff-Counterdefendant

ABAXIS, INC.
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
ABAXIS, INC,, Case No. C 10-2840 LHK
Plaintiff- STIPULATED AMENDED
Counterdefendant, PROTECTIVE ORDER
V. MODIFIED BY THE COURT
CEPHEID,
Defendant-
Counterclaimant.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery adtiy in this actionare likely to involve production g
confidential, proprietary, or private infortan for which special protection from pub
disclosure and from use for any purpose other grasecuting this litigation may be warrant
Accordingly, the parties herebsgtipulate to and petition the Court to enter the follow
Stipulated Amended Protective Order. Theiparacknowledge that this Order does not co
blanket protections on all disclosures or respsnsealiscovery and thaéihe protection it afford
extends only to the limited information or itenthat are entitled undehe applicable legé
principles to treatment as confidential. Thetipa further acknowledge, as set forth in Sec
10, below, that this Stipulated Protective Ordeeates no entitlemerb file confidential

information under seal; Civil Loc&ule 79-5 sets forth the procedarthat must be followed al

Dockets.Justia

. 118

—

ic
ed.
ing
nfer

5

1

tion

nd

.com


http://dockets.justia.com/docket/california/candce/5:2010cv02840/230423/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2010cv02840/230423/118/
http://dockets.justia.com/

CoOOLEY LLP

© 00 N o o b~ w N P

N RN RN NN NN R B PR R R R R R
N~ o 00 N W N kP O © 0 N o oM W N R O

28

ATTORNEYS AT LAW

SAN FRANCISCO

reflects the standards that will be applied wheparty seeks permission from the Court to
material under seal.

2. DEFINITIONS

2.1 Party any party to this action, includingll of its officers, directors,

employees, consultants, retained expatsl, outside counsel (and their support staff).

2.2 Disclosure or Discovery Materialall items or information, regardless

the medium or manner gent¥d, stored, or maintainedn@luding, among other thing

file

of

1Y

testimony, transcripts, or tandgbthings) that areproduced or generated in disclosures or

responses to discovery in this matter.

2.3  “Confidential” Information or Items information (regardless of ho

generated, stored, or maintained) or tangiblagkithat qualify for gatection under standart
developed under Fed. R. Civ. P. 26(c), includimfgrmation that a Designating Party believes
be of a proprietary business or technical natun@ not readily available to competitors, poter
competitors, and/or other third parties.

2.4 “Highly Confidential—Attorneys’ Eyes Only” Information or ltem

extremely sensitive “Confidential” information dems the disclosure afhich would create
substantial risk of serious injury that couldt be avoided by less restrictive means. §
information may fall into one or more of the following categories: business plans, bu
development, product development, produdésigns, engineering information, prod
specifications, software, trade secrets, market analysis, competitor analysis, ¢

information, vendor information, internalfinancial/accounting information, operatio
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information, production infornteon, distributor agreements,cénse agreements, development

agreements, sales agreements, pricing infoamatost information, and business relations

with third parties.

2.4.a “Highly Confidential—Outside Cousls Eyes Only” Information oy

Items: particularly sensitive technical information that a Designating Party believes in gog
cannot be disclosed without threat of injurycéese such Informatioar Items contain trad

secret or other proprietary orramercially sensitive informationThis designation is intended
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be used on a per-document basis, and notsadoooad categories of documents that inc
documents that do not meet this standard.

2.5 Receiving Party a Party that receives Disclosure or Discovery Mat

from a Producing Party.

2.6  Producing Party a Party or non-party &t produces Disclosure

Discovery Material in this action.

2.7 Designating Party a Party or non-party thatesignates information or

items that it produces in disgores or in responses to digsery as “Confidential,” “Highly

Confidential—Attorneys’ Eyes Only” or “HighlZonfidential—Outside Counsel’'s Eyes Only.’

2.8 Protected Material any Disclosure or Diswery Material that is

designated as “Confidential,”Highly Congdtial—Attorneys’ Eyes Only” or “Highly
Confidential—Outside Counsel’'s Eyes Only.”

2.9 Outside Counsel attorneys who are not employees of a Party but wh

retained to represent odase a Party in this action.

2.10 House Counsel attorneys who are employeelsa Party or of a corpora

parent owning 100% of a Party.

ude

brial

D are

e

2.11 Counsel(without qualifier): Outside Qunsel and House Counsel (as well

as their support staffs).

2.12 Expert a person with specialized knkasige or experience in a mat
pertinent to the litigation who Babeen retained by a faor its Counsel t@serve as an expe
witness or as a consultant in this action and whwot a past or a current employee of a Part
of a competitor of a Party and who, at the tioferetention, is not anticipated to become
employee of a Party or a competitor of a Party. This definition includes a professional
trial consultant retained iroanection with tks litigation.

2.13 Professional Vendors persons or entities th@rovide litigation suppor

services (e.g., photocopying; vamaping; translating; prepag exhibits or demonstrations;

organizing, storing, retrieving th in any form or mediumetc.) and their employees a

subcontractors.

ler

y or
an

jury o




1 3. SCOPE
2 The protections conferred by this Stipulation and Order cover not only Protectec
3 | Material (as defined above), busalany information copied or eatited therefrom, as well as all
4 || copies, excerpts, summaries, or compilatiahereof, plus testimony, conversations, | or
5 | presentations by parties or counsebr in court or in other sgs that might reveal Protected
6 | Material.
7
4, DURATION
° Even after final disposition of this ig@ation, the confidentiality obligations
° imposed by this Order shall remain in effectiluea Designating Party agrees otherwise in writing
10 or a court order otherwise directSor a period of six months after the final disposition of thig
H action, this court will retain jurisdicti on to enforce the terms of this order.
e 5. DESIGNATING PROTECTED MATERIAL
+ 5.1 Exercise of Restraint and Careldesignating Material for Protection
H Each Party or non-partyahdesignates information or items for protection under
o this Order must take care to limit any such deslign to specific mateal that qualifies under the
10 appropriate standards. A Desiging Party must take care togiignate for protection only those
o parts of material, documents, items, or oral dttemm communications thafualify—so that other
0 portions of the material, documents, items, communications for wh protection is not
0 warranted are not swept unjustifiallgthin the ambit of this Order.
20 Mass, indiscriminate, or routinized dgsations are prohibitedDesignations that
2 are shown to be clearly unjustid, or that have been made for an improper purpesge (o
2 unnecessarily encumber or retard the caseeldpment process, or to impose unnecessary
2 expenses and burdens on other parteg)pse the Designating Party to sanctions.
2 If it comes to a Party’s or a non-party’s atien that information or items that|it
2 designated for protection do not djiyafor protection at all, ordo not qualify for the level gf
20 protection initiallyasserted, that Party or non-party must gtlymotify all other parties that it is
o withdrawing the mistaken designation.
28
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5.2  Manner and Timing of Designatian€&Except as otherwasprovided in this

Order (seee.g., second paragraph of sectii2(a), below), or as otherse stipulated or ordere

material that qualifies for protection under thisd@r must be clearly sdesignated before the

material is disclosed or produced.

Designation in conformity ih this Order requires:

€) for_information in documentary forngapart from transcripts of

depositions or other pretrial drial proceedings), that the Producing Party affix the legend

“CONFIDENTIAL,” “HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY” or
“‘HIGHLY CONFIDENTIAL—OUTSIDE COUNSEL'S EYES ONLY” on each page th
contains protected material. If only a portionpartions of the material on a page qualifies

protection, the Producing Pariso must clearly identifthe protected portion(sg.¢., by making

appropriate markings in the margins) and nepcify, for each portiorthe level of protection

being asserted (“CONFIDENTIAL,” “M5HLY CONFIDENTIAL-ATTORNEYS' EYES
ONLY” or “HIGHLY CONFIDENTIAL— OUTSIDE COUNSEL'’S EYES ONLY").

A Party or Non-Party that makes origindbcuments or materials available
inspection need not designatesitin for protection until after éhinspecting Party has indicat

which material it would like copied and phaced. During the inspection and before

designation, all of the material made aualda for inspection shall be deemed “HIGHLY

CONFIDENTIAL — ATTORNEYS’ EYES ONLY.” After the inspecting Party has identifi
the documents it wants copied and producdde Producing Party must determine wh
documents, or portions thereof, qualify forofaction under this Order, and then, bef
producing the specified documents, the PraaycParty must affix th appropriate legen
(“CONFIDENTIAL,” “HIGHLY CONFIDENTIAL-ATTORNEYS' EYES ONLY” or
“HIGHLY CONFIDENTIAL— OUTSIDE COUN&EL'S EYES ONLY”) on each page th
contains Protected Material. If only a portion or portions ofntla¢erial on a page qualifies f
protection, the Producing Pariso must clearly identifthe protected portion(sg.¢., by making
appropriate markings in the margins) and nepcify, for each portiorthe level of protectior

being asserted (“CONFIDENTIAL,” “MGHLY CONFIDENTIAL-ATTORNEYS' EYES

5.
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ONLY” or “HIGHLY CONFIDENTIAL— OUTSIDE COUNSEL’S EYES ONLY".)

(b) for testimony given in depositior in other pretrial or tria

proceedingsthat the Party or non-party offerir@y sponsoring the testimony identify on f{
record, before the close of the deposition, hgaran other proceeding, all protected testimg
and specify any portions of the testimonyattigualify as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL—ATTORNEYS' EYES ONLY.” Alternatively, the Party or non-par
offering or sponsoring testimony, may si@gnate portions of the testimony
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL ATTORNEYS’' EYES ONLY” within 10
days from the receipt of thefficial transcript by the Partor non-party and provide i
designation in writing to all other Parties. Until the expiratdrihe 10 day period, the enti
transcript shall be treated as “HIGHLEONFIDENTIAL—ATTORNEYS’' EYES ONLY.”
Subsequently, only those portiookthe testimony designated fprotection within the 10 day
shall be covered by the provisionstis Stipulated Protective Order.

Transcript pages containirfgrotected Material mudie separately bound by t
court reporter, who must affix on each syage the legend “CONFIDENTIAL” or “HIGHLY,
CONFIDENTIAL—ATTORNEYS’ EYES ONLY,” asinstructed by the Party or non-pa
offering or sponsoring the witee or presenting the testimony.

(©) for information produced in some form other than documentary

for any other tangible item¢hat the Producing Party affix inppominent place on the exterior

the container or containers in which the information or item is stored the |

“‘CONFIDENTIAL,” “HIGHLY CONFIDENTIAL—ATTORNEYS' EYES ONLY” or

“HIGHLY CONFIDENTIAL—OUTSIDE COUNSEL’'S EYES ONLY.” If only portions of the

information or item warrant protection, the Proithgc Party, to the extent practicable, sk
identify the protected portis, specifying whether theyualify as “CONFIDENTIAL,”
“HIGHLY CONFIDENTIAL—ATTORNEY S’ EYES ONLY” or “HIGHLY
CONFIDENTIAL—OUTSIDE COUNSEL’S EYES ONLY.”

5.3 Inadvertent Failures to Designatelf timely corrected, an inadverte

failure to designate qualified informati or items as “CONFIDENTIAL,” “HIGHLY

6.
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CONFIDENTIAL—ATTORNEYS' EYES ONLY” or “HIGHLY CONFIDENTIAL—
OUTSIDE COUNSEL'’S EYES ONLY.” does not,astding alone, waive éhDesignating Party’
right to secure protection under this Order fochsumaterial. If material is appropriate
designated as “CONFIDENTIAL,” “HIELY CONFIDENTIAL—ATTORNEYS' EYES
ONLY” or “HIGHLY CONFIDENTIAL—OUTSIDE COUNSEL'S EYESONLY.” after the

material was initially produced, the Receivingrti?aon timely notification of the designation,

must make reasonable efforts to assure thatntiaterial is treated in accordance with
provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges Unless a prompt challeado a Designating Party|

confidentiality designation is nessary to avoid foreseeablgbstantial unfairess, unnecessa
economic burdens, or a later significant disiap or delay of the litigation, a Party does
waive its right to challenge a confidentialiégsignation by electing not to mount a challe
promptly after the originadlesignation is disclosed.

6.2 Meet and Confer A Party that elects to initiate a challenge tg

Designating Party’s confidentiality designatiomust do so in good faith and must begin
process by conferring directlyn(ivoice-to-voice dialogue; othé&rms of communication are n
sufficient) with Counsel for @ Designating Party. In comfeng, the challenging Party mu
explain the basis for its beliefahthe confidentiality designation was not proper and must
the Designating Party an opporiiynto review the designatedhaterial, to reconsider th
circumstances, and, if no change in designasoaffered, to explain the basis for the cho

designation. A challenging Party may proceed &néxt stage of the challenge process only|

has engaged in this mestd confer process first.
If the parties cannot resolve a challenge

6.3  Judicial Intervention
Wlthout court |ntervent|0n they shall comply Wlth the underS|gned S Standlng Order re

satlsfled (2)_|dent|fy the challenged materlal and the baS|s for the challenge and (32 set
gaipyea 51
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paragraph-and-that-setsHorth with specifititg justification for the confidentiality designati

that was given by the Designating Rart the meet and confer dialogue.

The burden of persuasion in any suckallenge proceeding shall be on
Designating Party. Until the Cduules on the challenge, all parties shall continue to affor
material in question the level of protectionviich it is entitled undethe Producing Party’
designation.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles A Receiving Party may uderotected Material that

d the

[%2)

disclosed or produced by another Party or by apaoty in connection with this case only for

prosecuting, defending, or attempting to sattle litigation, andor no other purpose.

Protected Material may be disclosedyoto the categories of persons and under

the conditions described in this Order. WHhae litigation has been terminated, a Recei

Party must comply with the provisions sgction 13, below (NAL DISPOSITION).

ing

Protected Material must be storeddamaintained by a Receiving Party at a

location and in a secure manner that ensuresattass is limited to the persons authorized u
this order.

7.2 Disclosure of “CONFIDENTIAL” Information or ltemsUnless otherwis

nder

ordered by the Court or permitted in writing the Designating Party, a Receiving Party may

disclose any information or item designated “CONFIDENTIAL” only to:

(@) the Receiving Party’s Outside Coungélrecord in this action, as

well as employees of said Outside Counsel t@wht is reasonably nessary to disclose the

information for this litigation;
(b) the officers, directors, and enggkes (including House Counsel)

the Receiving Party to whom disclosure &asonably necessary for the Receiving Pa

of

rty’s

preparation and pursuit of claimend defenses in this btion and who have signed the

“Agreement To Be Bound by Protective Order” (Exhibit A);
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(c) Experts (as defined in this Ordenj the Receiving Party (1) to

whom disclosure is reasonably necessary forliiggtion, (2) who havesigned the “Agreement

To Be Bound by Protective OrdefExhibit A), and (3) as to whorthe procedures set forth
Section 7.4, below, have been followed;

(d) the Court and its personnel;

in

(e) court reporters, their staffgnd professional vendors to whom

disclosure is reasonably nesary for this litigation;

)] during their depositions, witnessestine action to whom disclosu
is reasonably necessary and who have sigretigreement To Be Bound by Protective Ord
(Exhibit A). Pages of transcribed depositiontitaeny or exhibits to depositions that rev
Protected Material must be separately boundhieycourt reporter and manot be disclosed t{

anyone except as permitted undes ®tipulated Protective Order.

(9) the author or indicated recipient tife information or item, or an

employee of the disclosing party or non-party.

7.3 Disclosure of “HIGHLY CONFIENTIAL — ATTORNEYS' EYES

ONLY” Information or Items Unless otherwise ordered by the Court or permitted in writin

the Designating Party, a Receiving Party magcldise any informatn or item designated

“HIGHLY CONFIDENTIAL—ATTORNEYS’ EYES ONLY” only to:

(@) the Receiving Party’s Outside Coungélrecord in this action, as

well as employees of said Outside Counsel t@wht is reasonably nessary to disclose th
information for this litigation;

(b) the Receiving Party’s House Counsgho will use the informatio
solely for assisting outsideounsel in prosecuting, defending, or attempting to settle
litigation, who will not reveal, share or discusfommation or its contents with anyone involv
in competitive decision making and who wsign the “Agreement To Be Bound by Protect
Order” that is attached hereto as ExhA prior to obtaining information access,

(c) Experts (as defined in this Ordenj the Receiving Party (1) {

whom disclosure is reasonably necessary forlifiggtion, (2) who havesigned the “Agreemer

9.
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To Be Bound by Protective OrdefExhibit A), and (3) as to whorthe procedures set forth
Section 7.4, below, have been followed;
(d) the court and its personnel;
(e) court reporters, their staffgnd professional vendors to whg
disclosure is reasonably necagdar this litigation; and
() the author or indicatecipient of the documeénor an employee ¢
the disclosing party or non-party.
7.3.a Disclosure of Information orelns designated “HIGHLY CONFIDENTIAL—
OUTSIDE COUNSEL'S EYES ONLY.”Unless otherwise ordered by the Court or permitte
writing by the Designating Party, a Receivingrtamay disclose any information or ite

designated “HIGHLY CONFIDENTIAL—OUT3DE COUNSEL’S EYES ONLY” only to:

(@) The Receiving Party’s Outside Counsel;

(b) The Receiving Party’s Outside Coelis immediate paralegals a
staff, and any copying or cleal litigation support services warky at the direction of sug
counsel, paralegals, or staff;

(c) Outside experts or consultantdaieed by the Receiving Party
assist in this action, provided that disclosurenly to the extent necessary to perform such w

and provided that: (1) such expert or consultzas agreed to be bound by the provisions o

Protective Order by signing copy of Exhibit A; (2) such exgeor consultants not a current

officer, director, or employee of a Party or of anpetitor of a Party, nor anticpated at the tim¢

the retention to become an officer, director opkayee of a Party or of @@mpetitor of a Party;

(3) such expert or consultant is not involvedompetitive decision-makg on behalf of a Part
or a competitor of a Party; and (4) no unresolved objections to such disclosure exist afte
notice has been given to all Parties as set forth in Paragraph 7.4 below.

(d) Court reporters, stenographers andewagraphers retained to recg
testimony taken in this action;

(e)  The Court, jury, witnesses, deponents, and court personnel;

10.
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)] Information or Items desighated “HIGHLY CONFIDENTIAL+
OUTSIDE COUNSEL'S EYES ONLY” may not bshown to mock jurors, but the Receivi
Party may explain to mock jurors at a highdehow the Designatingarty’s technology work
provided that the mock juror has signed an utadteng or agreement agreeing not to publ
disclose Protected Material and to keepy anformation concerning Protected Mater
confidential.

(@)  Any other person with the prior written consent of the Produ
Party.

7.4 Procedures for Approving or Objauy to Disclosure of “HIGHLY|

CONFIDENTIAL — ATTORNEYS' EYES ONLY” or “HIGHLY CONFIDENTIAL—

OUTSIDE COUNSEL’'S EYES ONLY” lformation or Iltems to Experts

(@) Unless otherwise ordered by the Court or agreed in writing b
Designating Party, a Party thateke to disclose to an Expdids defined in this Order) ar
information or item that has beerdesignated “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL—ATTORNEYS’ EYES ONLY” fird must make a written request to |
Designating Party that (1) sets forth the full nam#éefExpert and the city and state of his or
primary residence, (2) attaches a copy of thpelis current curriculum vitae, (3) identifies t
Expert’'s current and prior employer(s), (4) idéasi each person or entity from whom the EXx
has received compensation for work in his or &i@as of expertise or to whom the expert
provided professional services aydme during the preceding three yéaend (5) identifies (b
name and number of the case, filing date, anditmta@f court) any litigdon in connection with
which the Expert has provided any professi@aaices during the preceding five years.

(b) A Party that makes a request and provides the information spe
in the preceding paragraph may disclose the suBjestected Material to the identified Exp

unless, within six court days of delivering the request, the Party receives a written objecti

Lif the Expert believes any of this information idpect to a confidentiality obligation to a third-party,
then the Expert should provide whatever information the Expert believes can be disclosed without
violating any confidentiality agreemisn and the Party seeking to disclose to the Expert shall be avai
to meet and confer with the DesigmatiParty regarding any such engagement.

11.
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f#%ﬁ&ﬂ#&d—b%ﬂp&%d%ﬁdﬁ#%%wme%es the part

the Designating Party. Any such objection must set forth in detail the grounds on whi
based.

(©) A Party that receives a timely written objection must meet

confer with the Designating Pwgr{through direct voice to voice dagdue) to try to resolve the

_ the parties shall comply with the
matter by agreement. If no agreement is reacheek

undersigned's Standing Order re Civil Discovery Disputes.

ch it i

and

describe the circumstances with specificity, set forth in detail the reasons for which the disclosu

to the Expert is reasonably necessary, assess thaf hiskm that the disclosure would entail, and

DDJR
suggest any additional means that might be useeldiace that risk. In addition, ary-sueh-+retion

shall describe

es’

efforts to resolve the matter by agreemesst, (the extent and the content of the meet and confer

discussions) and sets forth the reasons advahgethe Designating Party for its refusal
approve the disclosure.

In any such proceeding, the Party opposirsgldsure to the Expert shall bear

burden of proving that the risk of harm thiae disclosure would ¢sl (under the safeguards

proposed) outweighs the Receiving Party’s needdclake the Protected Material to its Exper

7.5 Prosecution Bar. For up to one year after final termination of t

litigation, and absent written consent from Br@ducing Party, no person who viewed techn
materials (i.e. materials addressing technicpkets of compositions or methods for produg
dissolvable lyophilied reagent beatsdesignated under this protee order will engage i
prosecution of Abaxis or Cepheid patentghwclaims directed to methods for produc
dissolvable lyophilizedeagent beads.

7.6  Decision-Making BaAbsent written consent from the Producing P3a

any person with access to docurtgedated 1995 and later shalbt participate in decisior

2 As construed by the Court in its order dated July 22, 2011.
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relating to the production, design, or licergsf dissolvable lyoplized reagent bead<or up to
one year after final termation of this litigation.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED

OTHER LITIGATION

If a Receiving Party is served with a subpoenan order issued in other litigati
that would compel disclosure of any infation or items designated in this action
“CONFIDENTIAL.” “HIGHLY CONFIDENTIAL—ATTORNEYS' EYES ONLY” or
“HIGHLY CONFIDENTIAL—OUTSIDE COUNSEL’'S EYES ONLY,”the Receiving Part

must so notify the Designating Party, in writiftyy e-mail, if possible) immediately and in
event more than three court dagfter receivinghe subpoena or order. Such notification n
include a copy of theubpoena or court order.

The Receiving Party also must immedlgt inform in writing the Party wh
caused the subpoena or order toessuthe other litigatin that some or all the material cove
by the subpoena or order is thdmgat of this Protective Ordenn addition, theReceiving Party
must deliver a copy of this Stipulated Protectiyeler promptly to the Party in the other act
that caused the subpoena or order to issue.

The purpose of imposing these duties is to alert the interested parties
existence of this Protective Order and to affthrel Designating Party in this case an opportu
to try to protect its confidentiayi interests in theaurt from which the subpo@ or order issuec
The Designating Party shall beaetburdens and the expensesexlsng protection in that couy
of its confidential material—and nothing in thesevpsions should be consid as authorizing ¢
encouraging a Receiving Party in this actiodispbey a lawful directive from another court.

9. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by dvertence or otherwise, it has disclos
Protected Material to any person or in angcwmstance not authorizachder this Stipulate

Protective Order, the Receiving Party musimediately (a) notify in writing the Designati

3 As construed by the Court in its order dated July 22, 2011.
13.
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Party of the unauthorized disclosures, (b) use itsdfésts to retrieve all copies of the Protec
Material, (c) inform the person or persons to whamauthorized disclosures were made of all
terms of this Order, and (d) request such el persons to executiee “Acknowledgment an
Agreement To Be Bound” that &tached hereto as Exhibit A.

10. FILING PROTECTED MATERIAL

ted

the

[N

Without written permission from the Designating Party or a court order secured

after appropriate notice t@ll interested persons, a Party may filetin the publicrecord in thig

action any Protected Material. ArBathat seeks to file underaeany Protected Material must

comply with Civil Local Rule 79-5.

11. INFORMATION PROTECTED BY PRIMN.EGE, WORK PRODUCT, OR

OTHER DOCTRINE

The inadvertent production of any docurhem other disclosure of Protect
Material which the Designating Party contendsubject to the attorney-client privilege, wo

product protection, or any other gtage or protection against dmeery shall nohecessarily bg

deemed a waiver in whole or part of the claim of privileger protection, either as to the

specific document or the information disclosedasr to any other document or informat
relating thereto. Within a reasable time after the discovery thfe inadvertent production, tl
Designating Party shall give notice to thesdRiving Party that privileged documents
information have been inadvently produced or disclosed amdquest the return of su
documents. Any document or portion of trans¢nptluding all copies thereof, constituting
containing information as to which notice of dvartent production is giveshall be returned t
the Designating Party within fifteen (15) dayssoth demand, unless tReceiving Party object
to the claim of privilege. If the Receiving Baxbjects to the claim of privilege, the claim
inadvertent production and/or theasonableness of the noticeen, the receiving party and t
Designating Party shall attempt tesolve the dispute. If ¢hdispute is not resolved, t
Receiving Party may move the Court to compel rin@roduction of the document(s) at iss
From the time of the Designatifarty’s notification of inadvertent production, any documen

information as to which notice is given shall ru# disclosed to anyone other than Out

14.
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Counsel and shall not be used for any purpobBerahan the motion to compel re-productipn,

until the Court enters an order ruling othemyier until the Receiving Party and the Designating
Party otherwise agree.

12. LIMITS ON DISCOVERY OF EXPERT MATERIAL

Only expert reports exchanged between the parties and the information relied o
by the experts to form the opinions in theclenged reports are dmerable. Attorney
communications to and from anpext, draft reports, and notes of experts, and other documents
relating to communications to énom attorneys do not need to be logged in a privilege log and
are not discoverable unless thgert has relied on such commecaiion or document to form an
opinion stated in the expert's exchanged reporFurther, the substance of attorney
communications with an expert preparation for the expertdeposition or trial testimony are
not discoverable unless the expleass relied on the attorney comnications to form an opinion
stated in the depo®n or trial testimony.

13. FINAL DISPOSITION

Unless otherwise ordered or agreed iningitoy the Producing Party, within sixty

days after the final termination of this actigch Receiving Party must return all Protected

Material to the Producing Party destroy it. As used in thsubdivision, “all Protected Materia
includes all copies, abstracts, compilationanmaries, or any other form of reproducing| or
capturing any Protected Maitel. Whether the Protected Mataris returned or destroyed, the
Receiving Party must submit a written certifioatito the Producing Party (and, if not the same
person or entity, to the Designating Party) by the sixty day deadline that identifies (by gener:
category, where appropriate) alletlProtected Material that wastumed or desbyed and that
affirms that the Receiving Party has not retaiaagl copies, abstracts, compilations, summaries

or other forms of reproducing or capturing anytlué Protected Material Notwithstanding this

provision, Counsel are etiéd to retain an archival copy, iaddition to the originals, of al
pleadings, motion papers, transcripts, legamoranda, correspondence, or attorney work

product, even if such materialsntain Protected Material. Any suélnchival copies that contain

15.
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or constitute Protected Material remain subject to this Protective Order as set forth in S

(DURATION), above.

14. MISCELLANEOUS

14.1 Right to Further Relief Nothing in this Ordegrbridges theight of any

person to seek its modifation by the Court in thieiture. Nothing in this Order shall be deen
to preclude any Party from seeking and obtaining, on an appropriate showing, such ac
protection with respect to the confidentiality tifese proceedings or specific documents
testimony as that Party may deem appropriate.

14.2 Right to Assert Other Objections By stipulating to the entry of th

Protective Order no Party waivesyaright it otherwise would have object to disclosing @
producing any information or i@ on any ground not addressedtims Stipulated Protectiv
Order. Similarly, no Party waiveany right to ofect on any ground to use @vidence of any @
the material covered byithProtective Order.

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: December 21, 2011 /s/ Ricardo Rodriguez

RICARDO RODRIGUEZ (CSB NO. 173003)
rr@cooley.com

Cooley LLP

Five Palo Alto Square

3000 El Camino Real

Palo Alto, CA 94306-2135

Telephone: (650) 843-5000

Facsimile: (650) 849-7400

Attorneys for Plaintiff-Counterdefendant
ABAXIS, INC.

DATED: December 21, 2011 /sl Seven C. Carlson

STEVEN C. CARLSON (CSB NO. )
steven.carlson@fr.com

FISH & RICHARDSON

500 Arguello Street

Suite 500

Redwood City, CA 94063

Telephone: (650) 839-8070
Facsimile: (650) 839-5071

Attorneys for Defendant-Counterclaimant
CEPHEID
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AS MODIFIED BY THE COURT,
PURSUANT TO STIPULATION, IT IS SO ORDERED.

February 13, 2012
DATED: Beeember21-2011

17.
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EXHIBIT A
ACKNOWLEDGEMENT AND AGREEMENT TO BE BOUND

l, [print or type full name],

[print or type full address], declareupednalty of perjyrthat | have rea

of

)|

in its entirety and understand the Stipulated Protective Order that was issued by the United Sta

District Court for the Northern Distriaif California on [date] in the case

of Abaxis, Inc. v. Cepheid, Case No. 5:10-cv-02840-EMC. | agree to comply with and t

bound by all the terms of this Stipulated Protextrder and | understamehd acknowledge that

failure to so comply could expose me to sanctiand punishment in the nature of contemp

solemnly promise that | will not siclose in any manner any infornatior item that is subject to

this Stipulated Protective Ordéo any person or @ity except in strictcompliance with the

provisions of this Order.

0 be

|

14

| further agree to submit to the jurisdiction of the United States District Court for

the Northern District of California for the purm®f enforcing the terms of this Stipulated

Protective Order, even if such enforcementpamlings occur after ternation of this action.

| hereby appoint [pontype full name] o

[print or type ddtlress and telepho

number] as my California agent for service ppbcess in connection with this action or &

proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

[printedname]

Signature:

[signature]

18.
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FILER'S ATTESTATION PURSU ANT TO GENERAL ORDER 45

I, Lam K. Nguyen, attest that concurrencethe filing of this Discovery Dispute Joi
Report #1 has been obtained from each obther signatories. Executed on December 21, 2

at Palo Alto, California.

/sl Lam K. Nguyen
LamK. Nguyen

19.
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