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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

BROCADE COMMUNICATIONS SYSTEMS,) Case No.: 16EV-03428LHK

INC., a Delaware corporation, ak®®UNDRY )

NETWORKS, LLC,aDelaware limited liability)

company, ) ORDER DENYING A10’S MOTIONS

) FOR SUMMARY JUDGMENT OF

Plaintiffs and Couterclaim Defendants) NONINFRINGEMENT; GRANTING

BROCADE'S MOTION FOR

SUMMARY JUDGMENT OF

NONINFRINGEMENT

V.

)
)
A10 NETWORKS, INC.a California )
corporation LEE CHEN,an individual; )
RAJKUMAR JALAN, an individual; RON )
SZETO, an individual; DAVID CHEUNG, an )
individual; LIANG HANG, an individual; and )
STEVE HWANG, an individual, )

)

)

Defendantsnd Counterclaimants.

)

Presently before thCourt are three motions for summary judgment: Defendant and

Counterclaimant A10 Networks, Inc.’s and Defendants Lee Chen’s and Rajkuames Ja
(collectively “A10") Motion for Summary Judgment of Noninfringement of U.S. mdims.
7,647,427 and 7,716,370 (*A10’s 427 Mqgt.A10’s Motion for Summary Judgment of
Noninfringement of U.S. Patent No. 7,558,195 (“A10’s '195 Mot.”); and Brocade Communicat
Systems, Inc. and Foundry Networks, LLC’s (collectively “Brocade”) MotmrSummary
Judgment of Noninfringement of U.S. Patent No. 5,875,185 (“Brocade’s Mot.”). The Court he

techhology tutorial orDecember 122011, andh hearing on thelaim construction and summary
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judgment motions oDecember 192011. For the following reasons, the Court DENIES A10’s
two motions and GRANTS Brocade’s motion.

l. BACKGROUND

The inventions at issue relate to improving various aspects of network communications

1. '427 and '370 Patents

Brocade’s '427 Patent and the '370 Patent are related and share a common specificat
Both patents are titled “Redundancy Support for Network Address Translation.” The #R7 Pa
application was filed on October 18, 2002, and the patent issued on January 12, 2010. The’
Patent is a divisional of the '427 Patent. The 370 Patent application was filed on IZ&huary
2007, and the patent issued on May 11, 2010.

The '427 and '370 Patents both teach “providing redundancy support for network addré
translation (NAT) devices (such as routers or switches) in the event theefdi '427 Patent
1:10-12. A NAT device translates Internet Protocol (IP) addresses used avithnetwork to a
different IP address known within another netwolidk.at 1:15-17 For example, a company may
use a NAT device to map its local inside networkradsles to one or more global outside IP
addresses, and map the global IP addresses on incoming packets back intcalddaddBesld. at
1:20-24. Such translation is used for security and to limit the number of IP addressepany

uses to communicate outside of its local inside netwltkat 1:24-34.

The inventions claimed by the 427 and '370 Patents overcome a problem in the prior art

that occurred when a NAT device without redundancy failed due to, for instance, aabwer

Id. at 1:41-45; '370 Patent at 1:48-50. In such situations, without redundancy, the NAT device

would be unable to perform address translation and to forward tr&#€427 Patentt 1:47-48;
'370 Patent at 1:52-56. Even in prior art systems that included a backup NAT device, a NAT
device failure would result in network downtime and lost traffic between the tirnthéhailure
occurred and the time that the backup NAT device was brought online. '427 &dtet8-53;

'370 Patent at 1:56-62. The inventions claimed by the 427 and '370 Patents provide a methd

redundancy support, which allows a backup NAT device to continue the NAT function ofia fai
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master NAT device without incurring downtime after the failusee idat 2:54-62; '370 Patent at
2:59-3:3.
2. 195 Patent

Brocade’s 195 Patent, titled “System and Method for Providing Network Route
Redundancy Across Layer 2 Devices,” is unrelated to any of thepatesrtan this lawsuit Its
application was filed April 2, 2007, and the patent issued on July 7, 2009.

The '195 Patent teaches “systems and methods for providing route redundancla@geosy
2 devices, as well as selected ports on L2 devic&893 Patent at 1:38-40. The invention solves
network traffic problems encountered by networks tioar large geographic areas such as
Metropolitan Area Networks that span a single urban metropolitan environideat.1:52. These
large networks are moving towards using switches, rather than Layer 3 dexces souters, to
avoid latency problems associated with the use of Layer 3 devites. 1:64-66.“In a switched
network, all hosts or end nodes connected to the same physical Local Area NehAdR) (*
segment reside in the same broadcast domain, which has the potential of floodingdinle with

traffic and making it essentially unusable as the network grolesat 1:67-2:4. The '195 Patent

provides route redundancy to Layer 2 networks and improves on the shortcomings of thé prigr a

The invention achieves route redundancy by having “a plurality of switches arrargybdrary
configuration or architecture, but must remain loop free through the use, for exafmgpanning
tree or other protocol. Redundancy is provided through use of a virtual switch identiéiad by
address and having two or more layer switches which communicate with oheraoatlect a
master at any given time.fd. at 3:43-49.
3. Al10’s '185 Patent

A10’s '185 Patent, titled “Seamless Handoff for a Wireless LAN/Wiradl
Internetworking,” claims methods of keeping a mobile device, known as a mobilaagr
connected to a wireless local area network (WLAN) as it moves around and passesdrbase
station’s coverage area to another. The invention provides a method for seamlessly bihiadi

mobile terminafrom one base station to another without losing a network conne@ezi185
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Patent 1:510. The invention improves upon the prior art’s “path elongation” method of using 4
“virtual channel connection” (“VCC”) to connect mobile terminals within awek. See idat
1:60-65. The prior art’s shortcoming was that as a mobile terminal with a VG©tteeamobile
terminal moves from one base station’s coverage to another, the distance tlye mestdravel
increases, which leads to bandwidth waste and slows a network dthvea.2:31-32; 2:54-57.
The invention is a new handoff method that maintains a mobile terminal’s VCC asltiile m
terminal moves from one base station’s coverage to another, but reduces or esiatlat
elongation.ld. at 3:19-35.

The invention teaches handoff methods for two scenarios: (1) “intraswitch mohvlitere
a mobile terminal moves from a first base station to a second base station thatagedoionde
same switch, and (2) “interswitch mobility,” where the meliieévice moves from a base station
associated with a first switch to a new base station associated with a secohdIslwét 3:21-26.

The invention’s handoff method in the intraswitch mobility scenario compleietjnates
path elongationld. at 3:27-29. Under the prior art, when a mobile device moved from one bag
station to another, data had to travel to the old base station first, back to the switchp andn&e
new base stationld. at 2:31-54. Under the '185 Patent’s method, the switahgds the data path
directly to the new base station and eliminates the path through the originatdiase Id. at
3:27-29. This intraswitch handoff is achieved through four “contr@$sagesiocation,”
“connection,” “routing,” and “completemessages. Id. at 5:50-6:4.

The invention’s handoff method in the interswitch mobility scenario reduces, but does
completely eliminate, path elongatiotd. at 2:29-35. The '185 Patent teaches a handoff metho
where the switch performs the path-gpt rather than the original base statitosh. at 2:29-30. The
path may be elongated from the switch connected to the original base station, o besae
station, rather than from the original base station to the new base stdtiah2:30-33.

Interswitch handoff is achieved by the issuance of four control messkgasion,” “connection,”

“routing,” and “couple” messagedsd. at 7:8-11.
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The ’185 Patent was filed July 20, 2009, and the patent issued November 23, 2010. A
Taiwan affiliate, A1lONetworks, Inc. Taiwan, purchas#te '185 Patent from its original assignee,
the Industrial Technology Research Instifute March 18, 2011. Declaration of Siddhartha M.
Venkatesan in Support of Brocade’s Motion SummaryJudgment of Noninfringement of U.S.
Patent No. 5,875,185, ECF No. 223 Ex. A. A10 acquired the '185 Patent on May 10]J®011.

Il. LEGAL STANDARD
A. Summary Judgment

Rule 56 of the Federal Rules of Civil Procedure provides that summary judgmenaks to|
or any part” of a claim “shall beendered forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, jfsloyv that there is no
genuine issue as to any material fact and that the moving party is entitled tonudgramatter
of law.” Fed.R. Civ. P. 56(b), (c).Material facts are those that may affect the outcome of the
case.See Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (19864 dispute as to a material
fact is “genuine” if the evidence is such that “agenable jury could return a verdict for the
nonmoving party.”See id “[I]n ruling on a motion for summary judgment, the judge must view
the evidence presented through the prism of the substantive evidentiary’budden254. The
guestionis “wheter a jury could reasonably find either that the [moving party] proved his case
the quality and quantity of evidence required by the governing law or that he diddot[A]ll
justifiable inferences must be drawn in [the nonmovant’s] favBeé Wited Steelworkers of Am.
v. Phelps Dodge Corp865 F.2d 1539, 1542 (9th Cir. 1989) (en banc) (citibgrty Lobby 477
U.S. at 255).

The moving party bears the initial responsibility for informing the districttaafuthe basis
for its motion and identifying those portions of the pleadings, depositions, intergpgaswers,
admissions and affidavits, if any, that it contends demonstrate the absergsnairee issue of
material fact.See Celotex Corp. v. Catted77 U.S. 317, 323 (1986A party qposing a properly
supported motion for summary judgment “may not rest upon the mere allegationsats deni

[that] partys pleading, but . .must set forth specific facts showing that there is a genuine issug
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trial.” SeefFed.R. Civ. P. 56(e)see also Liberty Lobby477 U.S. at 250. The opposing party neg
not show the issue will be resolved conclusively in its faB®e Liberty Lobhyd77 U.S. at 248—
49. All that is necessary is submission of sufficient evidence to create a matetuglldispute,
thereby requiring a jury or judge to resolve the partid&ring versions at trial See id

As the Federal Circuit has noted, summary judgment of noninfringasamivestep
analysis. First, the claims of the patent must be construedteriéne their scopeSecond, a
determination must be made as to whether the properly construed claims readcnusiee
device.” Pitney Bowes, Inc. v. Hewlé®ackard Co,. 182 F.3d 1298, 1304 (Fed. Cir. 1999)
(internal citation omitted):[ SJummaryjudgment of nonnfringement can only be granted if, aften
viewing the alleged facts in the light most favorable to the non-movant, there isuonegssue

whether the accused device is encompassed by the cldnsat’1304. Whether a claim is

d

infringed under the doctrine of equivalents may be decided on summary judgment if no reasonabl

jury could determine that the limitation and the element at issue are equivaehihski v.
Brunswick Corp.185 F.3d 1311, 1317 (Fed. Cir. 1998j}ing WarnerJenkinson Co. v. Hilton
Davis Chem. C9520 U.S. 17, 39 n.8 (1997)).

II. DISCUSSION

A. A10’s Motion for Summary Judgment of Noninfringement of '427 and '370
Patents

A10 makes clear that iteoninfringemenarguments “ar@remised ohthe Court adopting
A10’s proposed construction of the term “base address corresponding to . . . pool of . . . atdrg
SeeAl0’s '427 Mot. 7 (emphasis addedge also idat 10 (‘if the Court adopts A10’s proposed
construction. . . A10 respectfully requests that the Court enter an Order granting A10& rfooti
summary judgment . . ..”) (emphasis added); A10’s ‘427 RefBjd5ed on that constructign
A10’s opening summary-judgment brief argued that A10 is entitled to judgment of
Noninfringement as a matter of law.”) (emphasis addddat 12 (“A10 has proposed a proper
claim construction to the Court, and moves for summary judgoogrlitioned upon its proposed

construction being adoptedl. At the hearing, A10 reiterated that its summary judgment motion
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depended upon the Court’s adoption of A10’s claim constructioa.separate order construing
the disputed terms, the Court rejected A10’s proposed construction. Accordingly, A1@s maoti

DENIED.

Even if the Court had adopted A10’s proposed construction, however, the Court would
have still denied A10’s motionin its claim construction brief and at the heayiAg0 urged the
Court to construe “base address corresponding to . . . pool of . . . addresses” to mean “starting
address of . . . pool of . . . addresses.”

A10 argues thatinder its constructio®10 is entitled to summary judgment because
Brocade cannot show evidence tAA0’s accused devices practice the elements of “sharing,”
“associating,” or “owning” a “base addresasrequired by the relevant claims.

The Court finds that there is a material factual dispute as to whether A10’s adevies

directly infringe Claims 1,-8, and 11 of the '427 Patent and Claims 1, 10, 18, 27, and 32 of thg

1%

'370 Patent, even under A10’s construction of the disputed term.

Brocade points to evidence from the Declarations of John Chion§iindsambhir as
well as Brocade’s expert, Dr. Rubimhich Brocadecontends raises an issue of material fact as t@
infringement. Mr. ChiongVice President of Engineering Program Magragnt at AlOstated that
the AX devices provide foNAT redundancy by allowing “key resources,” such as “NAT pools,”
to “be transferred from one AX device to another AX devide€claration of John Chiong in
Support of Defendant and Counterclafttaintiff A10 Networks, Inc.’s, and Defendants Lee
Chen’s and Rajkumar Jalan’s Motion for Summary Judgment of Noninfringement ofdtest P
Nos. 7,647,427 and 7,716,370, ECF No. 232 (“Chiong [38al.”), at] 3. Mr. Chiong stated that
“each NAT pool typically contains a range of addresses, with the lowest addtesgange being
referred to as a ‘starting addressld. at § 4 see alsdeclaration of NitinGambhir in Support of
Brocade Communications Systems, Inc. and Foundry Networks, LLC’s: (i) Clanstruction
Brief; (2) Opposition to Defendants’ Motion for Summary Judgment of Non-Infnege of U.S.
Patent Nos. 7,647,427 and 7,716,370; and (2) Opposition to Defendants’ Motion for Summary
Judgment of Non-Infringement of U.S. Patent No. 7,558,195, ECF No. 410 (“Gadbduhi}), EXx.
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K (odged with the Court), at 1
I < 0. Rubin oxpicin<
I | Dcltion of Izhak Rubin i

Support of Brocade Communications Systems, Inc.’s and Foundry Networks, LLCEith)
Construction Brief; (2) Opposition to Defendants’ Motion for Summary Judgment of Non-
Infringement of U.S. Patent Nos. 7,647,427 and 7,716,370; and (3) Opposition to Defendants
Motion for Summary Judgment of Non-Infringement of U.S. Patent No. 7,558,195 (lodgetiavit

Court) (“Rubin Decl.”), at § 73. Indeed, the source code of the accused devices @apigetret

.
I Compare427 at 4:46-56with Gambhir Decl. Ex. Kat
e
]

Brocade hatherefoe submitted evidence thatl0's accused master device slsam®t only
its entire NAT pool with a backup device, but also that NAT pdstarting addres$ This
evidence, viewed in the light most favorable to Brocade, is sufficient for a reasqmgitb
conclude that the accused devices prat¢heeonlyclaim limitations that A10 argues are missing
from A10’s accused devicedn other words, this evidence allowseasonablgury to conclude
that the accused devices practleof the limitations othe claimsthat A10 argues apply only to
“starting addressesi’e. Claims 1, 10, 18, 27, and 32 of the 370 Patent, and Claims 1, 3-6, ang
of the '427 Patent. Thus, Brocade has submitted evidence from which a reasonable jury coul
conclude that A10'siccused AX Serie¥ devices “contain[], either literally or under the doctrine
of equivalents, every limitation of the properly construed clai8eal Flex, Inc. v. Athletic Track
and Court Const.172 F.3d 836, 842 (Fed. Cir. 1999).

A10’s argument thahis evidence would be insufficient to raise a material factual disput
unavailing. A10 argues that the claims “plainly require sharing a ‘bas&tifg’) address, not the

pool of addresses itself.” A10 427 Reply However, A10 acknowledges thiaie NAT pool
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“contains . . . a&tarting address.Chiong '427 Decl. 1 4. A10 cannot avoid infringement just
because the master AX device happens to shitinea backup devicether addresses in a NAT
pool in addition to sharing the “starting addresgivid Techs., Inc. v. Am. Sci. & Eng’g, In200
F.3d 795, 811 (Fed. Cir. 1999) (“[l]nfringement is not avoided by the presence of elements or
in addition to those specifically recited by the claimsX’B. Dick Co. v. Burroughs Corp/13

F.2d 700, 703 (Fed. Cir. 1983) (“[O]ne cannot avoid infringement merely by adding eléiments
each element recited in the claims is found in the accused device.”). Whereas at claunctmmnst
A10 urged the Court to construe “base address corresponding to . . . pool of . . . addresses” t
“starting address of . . . pool of . . . addresses,” A10 now appears to be arguih tleainshould
be construed to meawrily the starting address of . pool of . . . addresses.” Given that lditéer
constructionvasnot adopted by the CouBrocade has raised a material tedtdisputeas to
whether A10’s product infringes the claims as properly construed.

Thus, because Brocade has raised several facts that would allow a reasonabkngiry t
that A10’s produts infringeupon the asserted claims of the '427 and '370 Patents, A10’s motig
for summary judgment of noninfringement as to these patents is DENIED.

B. A10’s Motion for Summary Judgment of Noninfringement of '195 Patent

A10's motion for summary judgmenf noninfringement of the '195 Patest‘premised on
A10’s proposed construction” of “transmitting . . . redundancy control packets for flooding
throughout the Layer 2 network” to mean “forwarding packets without routing addi'e Sses
A10’s '195 Mot. 4 see also idat 7 (if the Court adopts A10’s proposed construction . . ., A10
respectfully requés that the Court enter an Order granting A10’s motion for summary judgmer
noninfringement of U.S. Patent 7,558,19&mphasis added)ndeed, the cxuof A10’s argument
is that the accused devices achieve redundancy by sending heartbeat matisagag

addresses, and, therefore, the accused devices cannot idfiangel of the 195 Patentd. at 5.

In a separaterder construinghe disputed term, the Court rejected A10’s proposed construction.

! In the parties’ November 29, 2011 Joint Case Management Statement, Brogeckec: that the
Court strike A10’s motion on the ground that it was not contingent on claim construction. ECH
No. 349, at 8. The Court disagrees and DENIES Brocade’s motion to strike.
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The Court constredthe disputed term to mean “transmitting . . . redundancy control packets th
are in some way configured to be flooded throughout the Layer 2 netwbhks’tonstruction
recognizes that packets can be configured to be flooded throughout the Layer 2 network in wg
other than by omitting a routing address. Accordingly, A10’s motion for summary judgiment

noninfringement as to the '195 Patent is DENIED.

C. Brocade’s Motion for Summary Judgment of Noninfringement of the '185
Patent.

On May 16, 2011, A10 asserted a counterclaim against Brocade, alleging that Brocade

products infringe A10’s '185 Patent. ECF No. &pecifically, A10 accuses the following
categories of products (cetitively, the “accused products(]l) Brocade’s Mobility Products,
including its Mobility Controllers and Access Poineclaration of Professor Anthony Acampora]
in Support of Brocade Communications Systems, Inc. and Foundry Networks, LLGds Nt
Summary Judgment of Noninfringement of U.S. Patent 5,875,185 (“Acampora Decl.”), ECF N
224, at 1 58; (2) Brocade’s IP network devices, including the Fastlron WS, SX, aneeR€>( s
Acampora Decl. 1 62; and (Byocade’s professional servicasd configuration software,
including its IP Networkingnfrastructure Service®\campora Decl. { 66see alsiA10’s Opp’'n

8.

Brocade moves for summary judgment of noninfringement of the '185 Patent on the
groundsthat(1) A10 has not set forth evidence that Brocade®used producizractice every
element of the asserted clainas required to show literal infringemeand @) A10 has presented
no evidence of equivalency under the doctrine of equival@rtsadly speaking, Brocade asserts
that the record is barresf facts to support that Brocade’s accused products praiticavirtual
channel connections or a series of control messages, both ofavbieksential ebeents of every
claim asserted under the '185 Patent.

Rather than respond to the substance ot&ite’sassertions of noninfringement, A10 only

argues thait has not had reasonable time to investigatelaimsunder Federal Rule of Civil

2The Court need not address A10'’s doctrine of equivalents argument because it is bak&d on
construction of the disputed claim term, which the Court did not adopt.
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Procedure 56(d). A10 argues that Brocade’s delay in its document production in réspail¥s
January26, 2011 document requests, has prevented A10 from analyzing Brocade’s document
describing the functionality of the accused products. A10 requests that the Court postpone
consideration of the instant motion to allow A10 a reasonable time to review Brodeaci@isent
request, which was not substantially completed until October 19, 2@t days afteBrocade
filed the instant motion.

The Court addresses A10’s Rule 5a@quesfirst, and the merits of Brocade’s motifton
summary judgment afoninfringement second.

1. Federal Rule of Civil Procedure 56(d)

Under Federal Rule of Civil Procedure 56(d), “If a nonmovant shows by affidavit or
declaration that, for specified reasons, it cannot present facts essentiafytatguspposition[to a
motion for summaryudgment] the court may: (1) defer considering the motion or der{@)it;
allow time to obtain affidavits or declarations or to take discovery; or (3) isguatiaer
appropriate ordéet. The Court applieslinth Circuit law to determiawhether relief igroper
under Rule 56(d)Exigent Tech Inc. v. Atrana Solutions, Inet42 F.3d 1301, 1310 (Fed. Cir.
2006)3 A party seeking relief under Rule 56(d) must shai) it has set forth in affidavit form
the specific facts it hopes to elicit from furtltBscovery; (2) the facts sought exist; and (3) the
soughtafter facts are essential to oppose summary judgimé&amily Home and Fin. €, Inc. v.
Fed Home Loan Mortg. Corp525 F.3d 822, 827 (9th Cir. 2008). The party must also show th
it “diligently pursued its previous discovery opportunities, andlemonstrate that allowing
additional discovery would . . . preclyfisummary judgmerit Bank of Am., NT & SA v.
PENGWIN 175 F.3d 1109, 1118 (9th Cir. 1999).

A10 argueghat Brocade’'©ctober 1, 2011 document production should contain

“documents revealing technical specifications, features, architecture, codoogf, design,

¥ Federal Rule of Civil Procedure 56(d) was formerly 56(f). The rule was amended emiied,
2010. As the Committee natgSubdivision (d) carries forward without substantial change the
provisions of former subdivision (f).Committee Notes on Rules2010 Amendment, Fed. R. Civ.
P. 56. The Court thus applies existing precedent under Rule Bafberts v. McAfee, InG60
F.3d 1156, 1169 (9th Cir. 2011).
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interoperability with other products, and representations made by Brocadeustdmers
regarding its products all of which are relevant to A10’s infringement analysis and none of wh
are publicly available.” A10’s Opp’'n 6. A10 argues that without these documentsitistabil
depose and crosscxamine Brocade’s expasthamstrung, and th&0 is impeded from providing
its own rebuttal expert opinions.

Rather than address the meatBrocade’s arguments, A10 attempts to raise three factu
disputes warranting denial of Brocade’s motion. A%6erts thaBrocade’s documents contain
facts essential to the folving three issues: (1) whether Brocade’s accused products perform
functions othethanthe IEEE 802.11 communication protosakh as “[c]entralized and
distributed traffic forwarding Declaration of Scott R. Mosko in Support of Defendant and
Counterclaimant A10 Networks, Inc.’s and Defendants Lee Chen, Rajkumar JalarzdRmra8Sd
Steve Hwang’'s Response to Plaintiffs’ Motion for Summary Judgment of NoninfrexgeshU.S.
Patent No. 5,875,185 and Motion Pursuant to Rule 56(d), ECF No. 308 (“Mosko '185 [ecl.”),
D, at 3; (2) whether Brocade’s accugedducts create virtual connections; and (3) how Brocade|
accused IP Network Infrastructure Services functiaa0’s '185 Opp’n 6-8.However, after more
than two months of reviewing Brocade’s October 11, 2011 document production, A10 did not
could not state at the hearing whether these documents supported A10’s allegediisptites.

Moreover, A10 has failed wubmit affidavits‘specifically identifying . . . relevant
information” that A10 could discover that would prevent summary judgment, as requiRaded
56(d). Al10Q’s attached declaration of its coumselelylisting the date of Brocade’s document
production does not point to any specific relevant information that would preclude summary
judgment. hebare assertiothat Brocade’s accused products may perform functions other tha|
the IEEE 802.11 communication protoc®hardly the “specific identification of relevant
information” that would merit relief under Rule 56(dmp’rs TeamsterLocal Nos. 175 and 505
Pension Trust Fund353 F.3d 1125, 1129-30 (9th Cir. 2004).

A10 also fails to raise materialfactual dispute regarding Brocade’s accused professiong

services and configuration softwamBrocade claimshatA10’s infringement contentions did not
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describe any facts detailing how Brocade’s accused professional senficege A10’s '185
Patent. SeeReply 9 & n.9; Acampora Decl. § 66. In its Reply, A10 did not respotidgo
Brocade claimAcampora Decl. { 66, let alone poiatany specific facts that would preclude
summary judgment of noninfringemerihstead, A10 merely stated that it “has requested
discovery on these services, but is not yet aware that its requests have tieekil@is Opp’n 8.
This falls short of the specific showing A10 must make to obtain relief under Rule 56(d)

A10 has a stronger argument that upon further discavergty be able to raisegenuine
material factual dispute as to whettBgocade’s Mobility Controllers and Access Poinsgvirtual
channel connectionsA10 cites ongassag@ a Brocade reference guide that suggests that thes
devices may practicéCCs: “The controller uses access points to bridge data to and from wirel
devices . ... All data packets to and from wirelesscds\are processed by the controller, wherg
appropriate policies are applied before they are decapsulated and sent to thaiiaest A10
Opp’n 7 (citing Mosko Decl. Ex. E). However, A10 does not set forth specific facts ittexpe
discover that wuld raise a material factual dispute as to whether the accused products practic
control messages, as required in the other asserted claims. As desoiteadamietail below,

A10 fails to raisea genuine material factual dispute ashtese control mssages Thus, even if the
Court were to grant A10 discovery to pursue its investigation of Brocade’s podseetofvirtual
chamel connections, th additional discovery would not preclude summary judgment of
noninfringement. Thus, A10 is not entitled to relief under Rule 56.

Moreover, the Court finds that A10 has not been diligent in pursuing discovery. As
Brocade points out, A10’s January 26, 2011 document requesiateA10’s acquisition of the
185 Patent on May 10, 2011, and A10’s assertion of the '185 Patent against Brocade on May
2011. A10 has failed to amend its document requests to include requests specific to the '185
Patent.Nor did A10evermove to compel the production of these documents, even though the
document requestsad bea pending since January 26, 2011. Additionally, since August 2011,
A10 has had technical documents relating to each product accused of infringing that&r@5d3

well as Brocade’s source code for the accused Fastlron prodexttaration of Siddhartha M.
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Venkatesamn Support of Brocade Communications Systems, Inc. and Foundry Networks, LLC

Reply Brief in Further Support of Summary Judgment of Noninfringement of U.S. Ratent
5,875,185 (“Venkatesan '18%eplyDecl.”), ECF No. 336,at{ 8. Yet A10 has not amended its
infringement contentions relating to the '185 Patent sincentiegement contentionsere first
filed on June 24, 2011.

Thus, because A10 has rset forth in an affidavit or declaratiavith specificity what facts
it expects tadiscover that would preclude summary judgment of noninfringeraedtbecause
A10 has not shown that it was diligent in pursuing discovery, the Court DENIES A10’s reaqueg
relief under Rule 56(d).

2. The Merits of Brocade’s Motion for Summary Judgment

To prevail on infringemendt trial, A10 would have to show, by a preponderance of the
evidencethat every limitation set forth ithe assertedlaimsis found inBrocade’saccused
products or process*“exactly or by a substantial equivalént.aitram Corp. v. Rexnord Inc939
F.2d 1533, 1536 (Fed. Cir. 1991). Thus, on a motiosdarmary judgmenaf noninfringement,
the movant makes a prima facie case digting that the patentee had no evidence of infringeme
and pointing to the specific ways in whiaccused systems did not meet the claim limitations.
Exigent 442 F.3dat 1309. The burden then shifts to the moavant to establish genuine dispute
of material fact that would allow a reasonable jury to find ti@accused products practice every
limitation, or its equivalent, of each asserted claim.

Brocade argues that its accused prodprstice “connectionless” networking technology,
whichis outside of the scope of the 185 Patent. As described above, the '185nHaierted
the problem of “path elongation” in prior art networks. “Path elongation” would edoen a
mobile terminalwith an existing virtual channel connection to another mobile terrmosakd
from the coverage area of one base station to another. For example, this would berafproble
someoneiding a train whilgialking on her cell phone with another cell phone uSzocade
submits evidence that its products do not use a “virtual channel connection,” an elaséatiiin

of each of the asserted claims, even if them is construed by the Court to mean “logical path,”
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A10 propose$. In addition, Brocade has submitted evidetfeat itsaccusegroducts do not use
theseries ofcontrol messages, whietie separate limitations tife asserted claims of the '185
Patent. Finally, Brocade points out that A10 has identified no evidence that Brocade&edcc
products infringe under the doctrine of equivalents. As the Federal Circuit teas Saidence
and argument on the doctrine of equivalents cannot merelybisersed in plaintiff's case of literal
infringement.” Lear Siegler, Inc. v. Sealy Mattress C&73 F.2d 1422, 1425 (Fed. Cir. 1989).
Thus,Brocade has made a prima facie case that it is entitled to summary judgment.

A10 has failedo offer facts sufftientto allow a juryreasonablyo find that Brocade’s
accused products practice every limitation, or its equivalent, of each as$aredfche '185

Patent. Furthermore, at the December 19, 2011 hearing, A10 did not provide any new factual

disputes, even though A10 was in possession of Brocade’s documents since October 11, 201

did A10 elucidate any new theories or additional facts regarding iefnegt after reviewing
Brocade’s documents for more than two months. Finally, at the hearing the Court hak&ulg
11 investigation results led A10 to sue Brocade for infringement. A10 pointed to Brocadem sy
reference guideMosko Decl. Ex. E, as sufficient evidence of infringement. Howegeexplained
above, this guide at most providesmevidence that Brocade’s mobility controllers may practic
VCCs. A10 did not articulate, and this Court was unable to discern, hokeférience guide raises
a material factual dispute as to control messages, which are required byrall clai

Accordingly, the Court GRANTS Brocade’s motion for summary judgment of
noninfringement of the 185 Patent. The Court analyzes each of the claims in turn.

1. Claim 1

Claim 1teaches method ointra-switch mobility.

A handoff method for a wireless local area network servicing at least two
mobile terminals, when a first mobile terminal moves from a first coverage area
covered by a first base station connected to a switch to a second coverage area
covered by a second base station connected to the same switchgettied m
comprising the steps of:

*In a separate order construing disputed terms, the Court construed “virtuall cuameztion” to
mean “a logical, rather than a physjannection.”
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a. the first mobile terminal issuing to the first base statiolocation
message containing the location of the second base station;

b. the first mobile terminal issuing to the second base statconreaection
message containingvirtual channel connections for the first mobile terminal,

c. the first base station issuing@uting message containing the location of
the first and second base stations andvihteal channd connections for the first
mobile terminal;

d. theswitch altering thevirtual channel connections for the first mobile
terminal to reflect the move to the second coverage area; and

e. the switch issuing to the second base statiocoraplete message
containing the alteredrtual channel connections for the first mobile terminal.

(emphasis added to construed claim tgrms

Brocade has stated that there is &uidence of infringement” arfths ‘poinfed] to the
specific waysin which the accusegroducts daot meet all of the limitations of this clainin
addition to pointing out that its products do not use “virtual channel connectikma)ipora Decl.
at71-73 &1130-34,Brocade has submitted expert testimony that its prodiastsociation”

messagedo not satisfy the various contrmlessage limit&nscontained in claims 1(gk) & (e).

Acampora Decl. 1 558. For example, Brocade’s evidence shows that its “association” messages

do not satisfy Claim 1(a) because they are not sent “to the first base ‘stairotp they “contain(]
the location bthe second base station.” Acampora Decl. aB@4& 1 55-56. Thus, evenAf10
has raised angloubt as to whether Brocade’s accused products use “virtual channel conriectio
as construed by the Cou#t]10 has not set forth any facts to establish a material factual dispute
to whether any element of Brocade’s accused products practice any of tlné message
limitations inClaims 1(a)(c) & (e). Accordingly, the Court finds that Brocade has not infringed
Claim 1 of the '185 Patent, and therefore GRANTS Brocade’s motion as to this claim.
2. Claim 2

Claim 2 depends from Claim tvhich the Court has found Brocade does not infrindeis “
axiomatic that dependent claims cannot be found infringedsutiiesclaims from which they
depend have been fod tohave beernfringed.” Wahpeton Canvas Co. v. Frontier In870 F.2d
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1546, 1553 (Fed. Cir. 1989). Accordingly, the Court finds that Brocade has not infringed Clai
of the '185 Patentand therefore GRANTS Brocade’s motion as to this claim.
3. Claim 3

Claim 3 teaches anethod of interswitch mobility:

A handoff method for a wireless local area network servicing at leashbede terminals,
when a first mobile terminal moves from a first coverage area covered byt da#es station
connected to a first switch to a second coverage area covered by a secondibas®stetcted to
a second switch, the first and second switches connected by a local area nétvonletiod
comprising the steps of:

a. the first mobile terminal issuing to the firstdgastation aocation message
containing the location of the second base station;

b. the first mobile terminal issuing to the second base staticonrmection
message containingvirtual channel connections for the first mobile terminal;

c. the first basstation issuing aouting message containing the location of the
first and second base stations andwilheial channel connections for the first mobile
terminal,

d. the first switch issuing, via the second switch, to the second base station
couple message containing thevirtual channel connections for the first mobile
terminal; and

e. the first switch updating thertual channel connections for the first mobile
terminal to reflect the move to the second coverage area.

(emphasis added to construedicl terms).

Because limitations 3(4k) & (e) are identical to the limitations €laim 1(a}(c) & (e), the
Court finds that Brocade’s accused products do not infringe Claim 3 of the 185 Patést for
same reasons they do not infringe Claim 1. Accordingly, Brocade’s motion is GRANS ED
this claim.

4. Claim4 &5

Claims 4 and 5 both depend from Claim 3. Thus, the Court finds that Brocade’s accus
products do not infringe Claims 4 and 5 of the '185 Patent for the same reasons they do not
infringe Claim3. Wahpeton Canva870 F.2dat 1553 Accordingly,the CourtGRANTS

Brocade’s motion as to élseclaims.
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5. Claim 6
Claim 6 depends from Claim 5. Thus, the Court finds that Brocade’s accused products
not infringe Claim 4 of the 185 Patent for thersareasonthey do not infringe Claim 5.
Wahpeton Canva870 F.2d at 1553. Accordingly, the Court GRANTS Brocade’s motion as to
this claim.
6. Claim 7

Claim 7 teaches the following:

A handoff method for a wireless local area network servicing at leastobile
terminals, and having at least two base stations and at least two switches; each
mobile terminal being in wireless communication with a base station covering a
coverage area, each base station being connected to a switch, and the switghes be
connected by a wired local area network (LAN), the method comprising the steps
of:

a. designating a&irtual channel connection (VCC) between a first aha second
mobile terminal; and

b. altering thevVCC between the first and second mobile terminals when the second
mobile terminal moves from a first base statiomtsecond base station, where:

(1) if the first and second base stations are connected to the same switcly, dileeri
VCC in the first switch, deleting th€CC in the first base station, and adding the
alteredVCC in the second base station; and

(2) if the first and second base stations are connected to a first and a secdmd switc
respectively, establishing an elongated path by:

1. creating aswitched virtual connection (SVC) from the firstbase station to the
second base station via the first and second switches;

2. deleting th&/CC in the first base station,

3. after deleting th&CC in the first base station, determining if a loop exists in a
switch in theSVC,

4. if aloop is determirgeto exist in a switch, eliminating the loop;

5. altering the/CC to delete the eliminated loop; and

6. sending to the second base stati@ouple message containing the/CC for the
second mobile terminal.

(emphasis added to construed claim terms).
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Brocade has set forth hadl0 has failed to produanyfacts that Brocade’s accused
products practice the limitation of “sending to the second base station a coupdgenesntaining
the VCC for the second mobile terminalSeeAcampora Decl. 333 &  78. Brocade has also
pointed out how A10 has failed to produce any fabist the accused products “createdwitched
virtual connection (SVC) from the first base station to the second base statibe fitattand
second switches.'SeeAcampora Decl. $7(b);Brocade’s 185 Mot. 19 (citing Acampora Decl. |
57). Therefore, Brocade has made a prima facie case that it is entitled to sumrgargnuds to
Claim 7.

A10 has failed to establish a material factual dispute as to the infringen@atrof7.

Even if A10 has raised some doubt as to whether Brocade’s accused productsusgehannel
connections,’A10 has not set forth any facts to establish a material factual dispute as to wheth
Brocades accused products send to “the second base séatouple messageontaining the VCC
for the second mobile terminal.”

A10 asserts that Exhibits &nd E to the Mosko Declaratioaise agenuine issue of

material factas to infringement. At most, as A10 indicated at the hearing, these documents raise :

possibility that Brocade’s products use a communication protocol other than 802.11. Howeve
A10 did not point out, either in its briefing or at oral argumspécific facts irthese documents
showingthat Brocade’s accused produate capable of practiog the“couple messagdimitation

of Claim 7. Although the claim appears to require the couple message only in thweiticiiers
scenario, the accused infringing product must be capable of accomplishirptinemethod of

the claim.” WebZero, LLC v. @VU, Inc, No. CV-08-0504-MRP PLAX, 2009 WL 8173102, at
*4-5 (C.D. Cal. May 1, 200%ff'd, 392 F. App’x 863 (Fed. Cir. 201(0iting Ferguson
Beauregard/Logic Controls, Div. of Dover Res., Inc. v. Mega Sys., 33@F.3d 1327, 1346 (Fed.
Cir. 2003)(internal quotation marks omitted; emphasis add&&e alsdolverine World Wide,
Inc. v. Nike, InG.38 F.3d 1192, 1199 (Fed. Cir. 1994 @h express claim limitation is absent
from the accused product, there can be no literal infringement as a méater’pf Thus, A10 has

not submitted evidence that would allow a jury to reasonably find, by a preponderance of the
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evidencethat every limitation set forth in the asserted claim is found in Brocade’s dccuse
products. Laitram, 939 F.2d at 1536.

Accordingly, the Court finds that Brocade has not infringed Claim 7 of the '185 Patent,
therefore GRANTS Brocade’s motion as to this claim.

7. Claim 8

Claim 8 depends from Claim 7. Thus, the Court finds that Brocade’s accused products
not infringe Claim 8 of the '185 Patent for the same reasons it does not infringe Claim 7.
Wahpeton Canva870 F.2d at 1553. Accordingly, the Court GRANTS Brocade’s motion as to
these claims.

V. Conclusion
For the foregoing reasons, A10’s motions for summary judgment are DENED and

Brocade’s motion for summary judgment is GRANTED.

Fuey f. o

LUCY HJKOH
United States District Judge

IT IS SO ORDERED.
Dated:Januarys, 2011
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