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9 UNITED STATES DISTRICT COURT
10 NORTHERN DISTRICT OF CALIFORNIA
£ SAN JOSE DIVISION
§ 11
‘g% 5 POLICE RETIREMENT SYSTEMS OF ST. ) Case No.: 1@V-03451LHK
8 S_’ 1 LOUIS, individually and on behalf of all otherg
s et 13 similarly situated, ) ORDER GRANTING DEFENDANTS’
= § ) MOTION TO DISMISS SECOND
-‘é’ g 14 Plaintiff, )  AMENDED COMPLAINT
e 15 v ) :
= ) (re: dkt. #60)
he INTUITIVE SURGICAL, INC., ET A.., )
2z )
gg 17 Defendants. ;
g 18
19 In this securities class actidnefendants Bgamin Gong, Aleks Cukic, Jerome
20 McNamara, Gary Guthart, Marshall Mohr, Lonnie Smith, and Intuitive Surgical(dollectively
21 “Defendants”) movepursuant to Federal Rules of Civil Procedure 9(b) and 12(b)(6) and the
292 Private Securities Litigation ReforAct of 1995 (“PSLRA”)to dismisshe Second Amended
23 Class Action Complaint (“SAC”) SeeECF No. 60 (“Mot.”). Lead Plaintiff Police Retirement
24 Systems of Saint Louis opposes the motion on behalf of the class of all plaiftiEs({ffs”). See
25 ECF No. 63 (“Opp’n”). Defendants filed a replgeeECF No. 64 (“Reply”), and the Court held a
26 hearing on the motion on February 16, 2012. For the reasons explained below, the Court grants
27 Defendants’ motion to dismisgth prejudice.
28 . BACKGROUND
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A. Factual Allegations

Plaintiffs purchased or otherwise acquired Intuitive Surgical common stockdretw
February 1, 2008, and January 7, 20068lusive (the “Class Period”). SA& 1. Defendant
Intuitive Surgical(“Intuitive,” or the “Company”)is a medical device manufacturer of cuttedge
robotic surgery devices used for certain kinds of minimally invasive supgecgdures. SA¢
21. Intuitive’s central product is thta Vinci System, which costs between $1.0 and 1.7 million
Id. 165. Theda VinciSystem and its accompanying surgical instruments are “Class 1I” medical
devices, and are subject to extensive regulation by the U.S. Food and Drug Adtiainistra
(“FDA") . 1d.156. Theda VinciSystem was introduced in the U.S. in 2000 after the FDA
approved its ustor “general”’ laparoscopic procedurekl. 47. Since then, thaa VinciSystem
has been approved for prostatectomy procedures (in 2001), other urological procad2(Ge5)(i
and gynecological procedures, including hysterectomy procedures (also in B)059.
Plaintiffs refer toda Vinciprostatectomy procedures@gP procedure§'dVP”), and refer tala
Vinci hysterectomy procedures @gH procedureg“dvH”).

Intuitive derives its revenue from the saledafVinciSurgical Systems (“System sal)
and from recurring revenue resulting from the sale of instruments anda@ceesecessary to
perform procedures aa Vincisystems (“Recurring revenue’)d. I 1. Plaintiffs allege that, prior
to the Class Period, revenue growth was driven primarily by demaddfoprocedures, and only
to a much lesser extent by demandddH procedureslid. § 2. By the beginning of the Class
Period, howeverdVVP procedure growth was deceleratai@ faster rate than Defendants disclosegd
Id. 191 34. Plaintiffs assert that Defendants’ failure to disclose this fact to investorsgsddo a
securities law violation.

Thelndividual Defendants were employed at Ititee during the Class Period: Gong was
Vice Pregdent of Finance; Cukic was Vice Prdent of Business Development and Strategic
Planning; McNamara was Executive Vice Rieat of WorldwideSales; Guthart was Prdent
and a Director; Mohr was Chief Financial Officer; and Smith was Chief BxedDfficer and

Chairman of the BoardSAC 1122-27.
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Plaintiffs allege that, ttoughout the Class Period, the IndivadliDefendants were
repeatedly asked about the effects of the economic crisis, and “steadfastigtiamsalysts and
investors that “the economic crisis was not negatively impactingraa placements or revenues,”
when in truth, the economic crisis waegatively impacting Intuitive’sales and revenuesd. 9.
Plaintiffs allege that the Company’s key customers are hospitals, whwsgypsource of income
was the sale of bonds, until the market for these bonds was disrupted in late January®008, &
continuing effect of the financial crisisd. Y 134, 137, 2334. Plaintiffs allege that the impact of
this disruption on hospitals’ income became apparent “to the market” in early Marchla08.
397. Moreover, by the end of 2007, unbeknownst to investors, Intuitive “hagdrietration
ceiling” as to the growth rate for some its most popular procedide$ 3. Finally, and also by
the end of 2007, Intuitive Surgical hadsentially saturated the market for fiigte placement of
theda VinciSystem in key regions of the U.S., making further growth difficldt ] 35.

To supportheir allegations, Plaintiffs rely on Intuitivejsublic filings with the U.S.
Securitis and Exchange Commission (“SEC”), other publicly available information sustweas
and financial analyst reports, and interviews with former Intuitive enggl®pnd independent
contractorsjdentified by Plaintiffs as “Corroborating Witnesse&eée idf 1 2939. According to
these witnessedntuitive had an extensive and accessible tracking system, which allowed
employees, including the Individual Defendants, to access information on evergyseoce
performed Id. 170-71. Plaintiffs contend thatknowledge of the information contained in” the
Company’s systems and various Company reports “is imputed to . . . Defendants based on tl
access to, and use of timormation,” and that this raises an inference of scierter{{ 472, 489,
505, 518, 534, 547.

Plaintiffs cite a statement from one witness that Intuitice’stomers were “reporting back”
that they would have trouble purchasintuitive’s instruments Id. §147. Other witnesses state
that they noticed a slow-down in system placementtlaat placements were decelerating by
2007 Id. These witnesses als@td that each department of Intuitiveld weekly or daily

meetings to report salesd. 1 78. One witness, who began working at the Company in Septem
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2008, stated that she had direct communications with Defendant Cukic about salesapedorm
Id. 11136, 296.

Plaintiffs allege a total of thirtpne false and/or misleading statements or omissiate

either in Intuitives 2007 Form 10-K Annual Report or during one of four “Analyst Calls” in 2008

which occurred on January 31, April 17, July 22, and October 16 of 2008, respectively. The Cour

has organized these statements by source. Wieesssary to the Court’s discussion below, the
Court has provided the contexirfthe statement at issue and indicated the challenged statemer

itself in bold font.

2007 Annual Report

StatementAl

“System revenue grew 58% to $324.4 million compared with $205.9 million for t
year ended December 31, 2006.”

StatementA2
“Instrument and accessories revenue grew 72% to $191.7 million for the year el
December 31, 2006.”

StatementA3
“Recurring revenue grew 66% to $276.4 million compared with $166.8 million fo
the year ended December 31, 2006.”

StatementA4
“Revenue grew 61% to $600.8 million compared with $372.7 million for the yeal
ended December 31, 2006.”

StatementA5
“We sold 241da VinciSurgical Systems during the year ended December 31, 20
an increase of 42% compared with 170 for the year ended December 31, 2006.”

Statement A6

“We experienced gad growth during the years ended December 31, 2007 and
2006, which was driven by the continued adaptation ofléh€inciSurgical System for use
in urological, gynecologic, cardiothoracic, and general surgeries.”

StatementA7
“The procedures that have driven the most growth in our business recently are {
da VinciProstatectomydVP) and thala VinciHysterectomydVvH).”

StatementA8
Defendants’ Smith and Mohr’s signed certifications of the 2007 Annual Report,
pursuant to Section 302 of the Sarba@sdey Act.
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StatementA9
Defendants’ Smith and Mohr’s signed certifications of the 2007 Annual Report,
pursuant to Section 906 of the Sarba@sdey Act.

January 31, 2008 Analyst Call
StatementB1 (formerly Statement ih First Amended Complaint (“FAC"))
“Instrument and accessor[ies] revenues, which are specifically driven lsdpres
performed, are expected to grow approximately 55% over 2007.”

StatementB2 (formerly Statement 2)

“Gynecology plays a bigger and bigger role eaaf d would also say that the
uptake ingynecology has in many instances put stress on hospitals that only have one
[da Vinci] system and | think you've seen again this quarter probably being the strongest
side of that, and a total of 20 systems that went to repeat customeggnegology is a big
player in that, and | think will continue to be and continue to expand.”

StatementB3 (formerly Statement 4)

Question: “On new accounts, is it a safe assumption, as you look at the U.S.
business replacemerda a go-forward basis, the opportunity in the U.S. is really for
existing customers? And we think we have peaked out in terms of new accouatigener
in the U.S.?”

Answer, by Defendant SmithNb. Actually there are a lot of new systems
placements... And really the opportunity here to place systems at hospitals that don’t
have any is still very, very large.”

StatementB4 (formerly Statement 5)

Question: “This has been a, the topic that has been discussed for a lot of capital
equipment manufacturers,cawanted to find out if you are seeing any sort of slow-down
pressure in terms of the overall credit crunch market and anything that'sraffictince?”

Answer, by Defendant SmithThe answerto thatis, no. As we’ve talked to you,
we have about half of our sales force right now meeting to — going through themeipel
And | had [Defendant] McNamara ask them if they’ve seen any delay because eflihe cr
crunch, and the answer, no one responded with any kind of positive experienc&there.
no onehas seen any deals delay because of it.

April 17, 2008 Analyst Call

StatementC1 (formerly part of Statement 6)

“[W] e continue to expectVP and dVH adoption to drive the growth in our
2008 recurring revenues For 2008we continue to expectlVP procedures to grow
approximately 40% on a base of about 55,000 procedures performed in 2007.”

StatementC2 (formerly part of Statement 6)
“Instrument and accessory revenue, which is specifically driven by prasedur
performed, is on track to grow 55% this y&a

StatementC3 (formerly part of Statement 6)

“We are forecastingystem revenue to grow83-35% over 2007, which is up from
our previous forecast of 30% growtkVe expect this growtto come from an increase in
shipments”
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StatementC4 (formerly Satement 7)

“I think seasonality is going to be similar, as far as we knowit was sequentially
down in Q1 this year, as it has been in previous yeales expect Q4 to be our highest
quarter. But, that aid, we think the total number is going to increggaroveryear by
between 33 and 35%.”

StatementC5 (formerly Statement 8)

Question: “Anything on capital equipment spending that you’re hearing from you
sales reps?”

Answer, by Defendant GonglNo, we’re not hearing anything there. | know over
thequarter we've had various questions as to whether or not there’s been an impact dy
credit issuesAnd as far as we can tellie haven’'t had any impact to our system salé’s.

StatementC6 (formerly Statement 9)

Question: “... The anxiety over [capital] spending and hospital credit, | don’t kng
if it is a question for [Defendant Smith] or [Defendant Mohr] but — when you look at the
environment, or your conversations with hospitals or decisiakers, is there anything in
the external environment that makes you incrementally more concerned askout
over the next 12 months in the U.S. versus where you might have felt six months ago,
in that external environment?”

Answer, by Defendant Smith: “On the externdes!’ll try to answer that.l don’t
get any- I'm still not getting any feedback from the sales organization that thers
pressure. Some hospitals are in better shape than ottlgarsthere’s always a decision
within a hospital of how do they prioritize their capital investme¥nd | thnk we come
up typically fairly high on that priority list... We aren’t hear[ing] anything that causes us
any significant concern. I've got lots of concerns about other things we ought to be
running, buthat onehas not yet looked like a real issueSo, | don’t have any different
news than we had; no change from last quarter, | guess, is the simple wayitd state

July 22, 2008 Analyst Call

StatementD1 (formerly part of Statement 10)

dVP “has been growing less than our previous forecast of AUgmnow expect our
dVP procedures to grow between 35 and 39% this year . ..."

StatementD2 (formerly part of Statement 10)
“Instrument and accessory revenue is expected to grow 57% to 58% this year.
This is up from our previous estimate of 55%growth.”

Statement D3 (formerly part of Statement 10)

We are now forecastingystem revenudo grow 38 to 40% over 2007, which is up
from our previous forecast of &% growth. We expect thigrowth to come from an
increase in unit shipments.

StatementD4 (formerly Statement 11)
Question: “[Defendant Gong], you talked about sequentially being down Q3

r

e tc

W

just

because of seasonality, and then up in Q4 ... do you think seasonality will become [] mpore

felt and that’s kind of how we should be thinking in our model?”

6




United States District Court
For the Northern District of California

© 00 N o o s~ w N Pk

N N N N DN DN DN N DN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

CaseNo.: 10CV-0345ELHK
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS SECOND AMENDED COMPLAINT

Answer, ty Defendant Gong: “We have had seasonality in previous third quarter
that the growth for procedures has always been lower, so we would anticipsdeng&ind
of lower procedure growth, and it was a pretty strong quarter for systermplaisein Q2.
We are forecasting that Q3 system placements might be relatively flat for Q3 froQ2,
and then again higher in Q4:

StatementD5 (formerly Statement 12)

Question: “Maybe just give us a little color on why that, second, third, or fourth
system was bought. Was it for new procedures, [or] was it higher voludeRi?[ Any
clear trend there, [Defendant Cukic]?”

Answer, by Defendant Cukic: “Well, | think the answer is probgelyin some
instance to all of thoseguestions.... So those procedu®¥ N proceduresspecifically,
if you go back to the GYN approval that we received in '05 and you sort of map this ou
over that period, you'll see that the addition of those procethaesequired a lot of
hospitals to get third and fourth systems.And we see thatontinuing.”

StatementD6 (formerly Statement 13)
“Well, we don't think we have [hit] a penetration ceiling for dVP procedure
growth.

StatementD7 (formerly Statement 14)

“Certainly not. We have actually not seen any impact on let’s say [from the]
credit crunch on the buying patterns of our customers.We get that question often,
we’ve had it for the past six months and the answer is still the saladave not seen
any impact on the buying patterns:

October 16, 2008 Analyst Call

StatementE1 (formerly Statement 15)

“Based on our third quarter results, we are increasing our previousgelifta
revenue and profits for 2008. Starting with proceduresgd@drprocedures are the greates
contributor to our overall growth. We continue to expectdMt procedures to grow
approximately 150% in 2008 over 2007. With regard\B procedures, as [Defendant
Cukic] mentioned, our growth VP laggedoehind our expectations, particularly in
Europe. We continue to se@VP growth, but lower than our previous forecaste expect
our worldwidedVVP growth for 2008 to be greater than 30% over 2007. Other proceduré
such as nephrectomies, partial nephrectomies, cystectomies@aticolpepresxies are
growing much fasterAnd as a result, our Q3 procedumes$otal were inine with our
expectations and we continue to expect our total procedures to grow 57-5§&atHiom
a base of approximately 85,000 procedures performed in 200Ve .are nowforecasting
our system revenues to grow 45-46% over 2007, vehi is up from our previous
forecast of 38 to 40% growth....In summary, we are increasing our topline revenue
forecast for 2008. We now expect revenues to grow 49 to 50% over 2007, which is up
from our previous estimateof 45 to 47%.”

StatementE2 (formerly Statement 16)

Question: “[W]ith the economic crisis, credit environment, how do we faabor —
how do you guys factor that into your fourth quarter and 2008 thinking, seeing much of
impact?”
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allegations is that Defendantsshed investors about Intuitive’s financial prospects knowing that

the financial gidance was false and mislding when issued.
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Answer, by Defendant Smith: “You guys probably know more than weCtiearly
it's not a positive for anyonéWe haven’t seen a significant impact yetAnd that is all |

can say, is yet.. And [Defendants Gong and Cukic] can deal with this better than | can i

terms of doing leases, but | suspect that thay mcrease- our leasing companies still
have an appetite for these devices.”

StatementE3 (formerly Statement 17)

Question: “And in terms of feedback from the sales force, and in terms of like
cancellations or delays in orders, anything that’s diffetteen what you may have seen,
call it three months ago, or it's always challenging?”

Answer, by Defendant McNamara: “Well, we're reservedly optimisteecame off
a good quarter for pipeline closing and pipeline development, and the reports back
from th e field suggest that that's continuing.We’re in a dynamic time, we’re just going
to work through it.”

StatementE4 (formerly Statement 18)

Question: “[T]he whole capital spending trends just — where do you think we arg
over the next 6 to 12 months, and keep- | keep readindhe Timeswe’'re doing surveys
and we're really getting a lot of conflicting messagésst again, your larger picture?”

Answer, by Defendant Smith: “Well, as | started out when | talked to Tay]Lle
wish we had a crystal bd. We don’t. | think this thing is from dagp-day.... And my
point is — | understand. | don’t know if that this is a goerter deal or it's a twquarter
deal, or it's a year or two. But we will come out stronger...."

Answer, by Defendant Cukic: “When you look at our value proposition, which is
directed at capital expenditures, | think from a hospital standpoint and microacenam
sitin a prettygood position”

Answer, by Defendant Gong: “And there is something that we can probably she
some light on is historically weail about 15% of our systems have been leased [throug}
third parties]. That has actually increased a little bit over the past couple of quarters to
closer to 20%. And according to our leasing partners it appears that the cnechit isr
causing an increase in financed system purchases, because hospitals gréotthiase
leasing companies more since their other sources of funding have gottienbét liighter.
Those leasing companies, they tell us, have plenty of caaxdtye get calls from them
all of the time. So ... | just want to say there is certainly from our perspective availabilit)
from a leasing standpoint.”

StatementES5 (formerly Statement 19)

Question: “Okay, and in terms of CapEx [capital expenditures] spending potenti
being a tougher decision for the hospitals, are you expecting longer leactiches
generally more people and administration being involved in the purchase decisgn goir
forward?”

Answer, by Defendant MohrAt the present time, we don’thave any indicators
that tell us that's the case or anything has changedut we're early into this.”

Although the allegdg misleading statements are lengthy, the thrust of Plaintiffs’
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Over the course of the Class Peribduitive’s stock price fell from $305.61 on February 1
2008, down to $93.29 on January 23, 2009, a decline of nearly 38% 1 16. Plaintiffs allege
that this drop in stock priaesulted fronthe Company’s disclosurat last,of the truthregarding
the deceleration idVP procedure growth, the ability of other procedures to offset the decelerat
in dVP procedure growth, the imgaaf the economic crisis, and the@pany’s ability to place

new systemsld. 11 1416. Finally, Plaintiffs allege that each of thelividual Defendants

“reaped significant proceeds from i sales” based on the false and misleading statements of

omissions inflating Intuitives stock price during the Class Perioldl. 476.

Based on the thirtgne allegedly false and misleading statements, PlainBA€ asserts
causes of action for alleged violations of Sections 10(b) and 20(a) of theti®s@nd Exchange
Act of 1934.

B. Procedural History

Plaintiffs filed their original complaint on August 6, 2010, and filed a First Amended
Complaint (“FAC”) on April 15, 2011, pursuant to a stipulated agreement with Defendants.
Defendants moved to dismiss the FAC, which the Court granted on August 10, 2011, with led
amend. SeeECF No. 56 (“Order”). Plaintiffs timely filed the operative SAC on Septerhbe
2011. SeeECF No. 57. Plaintiffs re-allege 18 of their 19 original statements based fouithe
Analyst Calls, and also add 9 new statements from Intuitive’s 2007 Annual RepontiffBlalso
breakdown FAC Statements 6 @0 into six shorter statements in the SAGn October 13,
2011, Defendants moved to dismiss all claims raised in the SAC. ECF No. 60.

C. Request for Judicial Notice

In connection with their motion to dismiss, Defendants ask this Court to take junditce

of the transcripts of five quarterly earnings calls and three reports filedhe SEC.See

Defendants’ Requestifdudicial Notice ECF No. 61(“RJIN"), Exs. AD & F (transcripts); Exs. E,

ion

ve t

G, H (reports). Although generally the scope of review on a motion to dismiss for failure to state

a claim is limited to the Complaint, a court may consider evidence on which the complaint
necessarily relies if: (1) the complaint refers to the document; (2) theneéotis central to the

plaintiffs’ claim; and (3) no party questions the authenticity of the copglagt to the 12(b)(6)
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motion.” Daniels-Hall v. Nat'l Educ. Ass;r629 F.3d 992, 998 (9th Cir. 2010) (internal quotation
marks and citations omitted). The court may “treat such a document as ‘part @hihlaiot, and
thus may assume that its contents are true for purposes of a motion to dismissuleder
12(b)(6).” Marder v. Lopez450 F.3d 445, 448 (9th Cir. 2006) (quotidgited States v. Ritchie
342 F.3d 903, 908 (9th Cir. 2003)

Here, Plaintiffs’'SAC refers to the contents of Defendants’ quarterly earningstballs
occurred on January 31, 2008; April 17, 2008; July 22, 2008; and October 16, 2008. The SA
references the 2007 Annual Report filed with the SEC on February 14, 3668e.g SAC 1
124, 186, 249, 311, 392. Accordingly, judicial notice of Exhibits A through E is appropriate.
However,Deferdants also urge the Court to take judicial notice of Defendants’ 2008 Annual
Report, filed with the SEC on February 6, 20D8fendantsForm 8K Report filed with the SEC
on December 2, 2008; and the transcript of an earnings call from July 19,RON7Exs G, H,F.
As these documents are neither incorporated into the SAC by reference nor neoebsary
Court’s resolution of this motion, the Court declines to take judicial notice of Exkibisand H
at this time

[I. LEGAL STANDARDS
A. Federal Rule of Civil Procedure 12(b)(6)

A motion to dismiss for failure tstate a claim under Rule 12(6) tests the legal
sufficiency of a complaintNavarro v. Block250 F.3d 729, 732 (9th Cir. 2001pismissal under
Rule 12(b)(6) may be based on either (1) tlagKlof a cognizable legal theory,” or (2) “the
absence of sufficient facts alleged under a cognizable legal thddalistreri v. Pacifica Police
Dep't, 901 F.2d 696, 699 (9th Cir. 1990). In considering whether the complaint is sufficient to
state a clen, the courtacceptss true all of the factual allegations contained in the complaint.
Ashcroft v. Igbgl556 U.S. 662, 129 &t. 1937, 19492009). However, the court need not
“accept as true allegations that contradict matters properly subject to judtmalar by exhibit”
or “allegations that are merely conclusory, unwarranted deductions of fact, asamable
inferences.”In re Gilead Scis. Sec. Litig536 F.3d 1049, 1055 (9th Cir. 2008) (internal quotatior

marks and citations omittedyVhile a complaint need not allege detailed factual allegations, it
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“must contain sufficient factual matter, accepted as true, to ‘state a claim tohaties plausible
on its face.” Igbal, 129 S. Ct. at 1949 (quotirgell Atl. Corp. v. Twombly550 U.S. 544, 570
(2007)). A claim is facially plausible when it “allows the court to draw the reasonaldsemte
that the defendant is liable for the misconduct allegéd!.”
B. Federal Rule of Civil Procedure 9(b) and the PSLRA

Because Plaintiffs have brougdecurities fraud claims under the PSLRA, Rule 12(b)(6) i
not the only governing legal standard. Plaintiffs must also satisfy the éxegghpleading
standards set forth by Rule 9(b) of the Federal Rules of Civil Procedure amel B$LtRA itself.
Zuc® Partners, LLC v. Digimarc Corp552 F.3d 981, 990 (9th Cir. 2009). Rule 9(b) of the
Federal Rules of Civil Procedure requires a plaintiff alleging fraud dake&go “state with
particularity the circumstances constituting fraud or mistake.” Fed. R. C¢b}?see Nursing
Home Pension Fund, Local 144 v. Oracle CpB80 F.3d 1226, 1230 (9th Cir. 2004 addition,

the PSLRA requires a plaintiff alleging securities framdplead with particularity both falsity and

scienter.” ZuccoPartners 552 F.3d at 990-9HKccord Tellabs, Inc. v. Makor Issues & Rights, Ltd|

551 U.S. 308, 314 (2007). With respect to falsity, the complaint spstify each statement
alleged to have been misleadif@nd] the reason or reasons vithg statement is misleaud).” 15
U.S.C. § 78u-4(b)(1). To the extent an allegation is based on information and belief, “the
complaint shall state with particularity all facts which that belief is formed.” 15 U.S.C. § 78u-
4(b)(1) In doing so, the plaintiff shall “reveal ‘the sources of [his] informatioin’te Daou Sys.,
Inc., 411 F.3d 1006, 1015 (9th Cir. 2005) (quotinge Silicon Graphics Inc. Sec. Litjgl83 F.3d
970, 974 (9th Cir. 1999)). With respect to scienter, the complaint“stagt with particularity
facts giving rise to a strong inference that the defendant acted with thesckgtsite of mind.” 15
U.S.C. 8§ 78u(b)(9. That is, plaintiffs must plead with particularity the facts evidencing “the
defendant’s intention ‘to deceive, manipulate, or deffaudellabs 551 U.S. at 313 (quoting
Ernst & Ernst v. Hochfelde®25 U.S. 185, 194 & n.12 (19763ke also idat 319 To satisfy the
rigorous pleading standards of the PSLRA, the complaint’s scienter allegatust give rise not

simply to a plausild inference of scienter, but rather to an inference of scienter that is “codent
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at least as compelling as any opposing inference of nonfraudulent infefiabs 551 U.S. at
314 see also idat 324.
lll. DISCUSSION

Under Section 10(b) of the Exchange Act, it is unlawful for any person to “use or empld
in connection with the purchase or sale of any security . . . any manipulative ptivciedevice or
contrivance in contravention of such rules and regulations as the [SEC] maybprésts U.S.C.

8 78j(b);see alsdl7 C.F.R. § 240.10b-5 (“Rule 10b-5"). Rule 10b-5, which is the regulation
promulgated under Section 10(b), further provides that it is unlawful “[t{jo make amguntr
statement of a material fact or to omit to state a material fact meg@s®order to make the
statements made, in the light of the circumstances under which they werenotadesleading.”
17 C.F.R. § 240.10b-5(b)lo statea claim that Defendants made material misrepresentations o
omissions in violation of § 10(b) and Rule 1BpPIlaintiffs must allege sufficient facts showing:
“(1) a material misrepresentation or omission by the defendant; (2) sci@terconnection
between the misrepresentation or omission and the purchase or sale of a $éruvelignce upon
the misrepresentation or omission; (5) economic loss; and (6) loss caus&genMatrixx
Initiatives, Inc. v. Siracusand31 S. Ct. 1309, 1317 (2011) (citiBgpnerdge Inv. Partners, LLC
v. ScientificAtlanta, Inc, 552 U.S. 148, 157 (2008pee alsdn re Gilead Scis.536 F.3cat 1055
(identifying the five elements of a Rule 1B8kElaim as: (1) amaterialmisrepresentation or
omission of fact(2) scienter(3) a connection with the purchase or sale of a sec(4ity
transaction and loss causation; and (5) economic loss”).

Here, Defendants challenge only the first and second elements under 8§ 10(b) ngdvanci
four different arguments that Defendants contend collectively requiressighaf the SAC in its
entirety. Defendants argue that most of the challenged Statements do not castitaterial
misrepresentation or omissiopecause they are either: (1) forwdomking statements protected
by the PSLRA Safe Harbor; (2) unactionable expressions of corporate optimi@nnot false.

Defendand further argue that Plaintiffs have failed to plead particularized factgygigmto a
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strong inference of scienter, as required by the PSLRA. The Court addressearfuments in

turn!
A. Material Misrepresentation or Omission

Plaintiffs allege thaDefendants made a total thirty-one false or misleading statements
because they knew, but did not disclose, that: (1) the economic crisis was hawgagj\eenmpact
on the Company; (2) Intuitive’s ability to sustain system placement grawtbng botmew
accounts in the U.S. and to repeat purchasers, was reaching a saturation pointj\#@ad8)vth
was decelerating at a faster rate than disclosed, impacting the Compantys@bilstain
Recurring revenue growth. Twentyo of the accused statents were made during the four
Analyst Calls and were previously asserted in some form in the prior compAdihough
Plaintiffs have sliced and repackaged these twembtystatements differently, the allegations
remain essentially the same as the atiega in the FAC previously found deficient by the Court.
The nine new statements were made in Intuitive’s 2007 Annual Report. For the diasossed
below, the Court concludes that: (1) twelve of these statements are féowkirty statements
protected by the PSLRA Safe Harbor provision; (2) another four statemenkpaassens of
mere corporate optimism; and (3) the remaining fifteen statements are natedyyosufficient
factual allegations showing that they “affirmatively create an impessia state of affairs that
differs in a material way from the one that actually exisBx8dy v. Transitional Hosps. Cotp.
280 F.3d 997, 1006 (9th Cir. 2002).

1. PSLRA Safe Harbor

Under the PSLRA “Safe Harbor” Provision, “forwdabking statements” aneot
actionable as a matter of law if they are identified as such and accompanied byhghgani
cautionary statements identifying important facts that could cause actu#d tesliffer materially
from those in the forward looking statemengéel5 U.S.C. § 78&(c)(1)(A)(i)). A forward

looking statement is “any statement regarding (1) financial projectionglaf@s and objectives of

! As was the case in the first motion to dismiss, Defendants havengjeallsome Statements on
multiple grounds. The Court will limit its analysis to the most persuasive grouddioissal
with respect to each of the challenged Statements.
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management for future operations, (3) future economic performance, or (4timepdions
‘underlying or related to’ @y of these issues.No. 84 Employer-Teamster Joint Council Pension
Trust Fund v. Am. W. Holding Cor®20 F.3d 920, 936 (9th Cir. 2003) (citing 15 U.S.C. § 78u-
5(i)).? “[I]f a forwardlooking statement iglentified as such and accompanied by meaningfu
cautionary statements, then the state of mind of the individaking the statement is irrelevant,
and the statement is not actionable regardless of the plaistifwing of scienter.Tn re Cutera
Sec. Litig, 610 F.3d 1103, 1112 (9th Cir. 2010)lteknatively, if a forwardooking statement is
not identified as such or is unaccompanied by meaningful cautionary statements, gtatethent
is actionable only if the plaintiff proves that the forwéwdking statement “was made with actual
knowledge by that person that the statement was false or misleading.” 15 U.S.G(8)78(B);
see Provenz v. Millel02 F.3d 1478, 1487 (9th Cir. 1996).

Ten of Plaintiff's challenged statements were previously held by thig @olbe
unactionable because they are “prototypical examples of ‘forl@akdng’ statements” and were
accompanied by meaningful cautionary statements, and are thus protected HyRA&Eafe
Harbor. SeeOrder at 1213. The Court previously observed that these statements all concern
either Defendants’ revenue projections or Defendants’ answers to questanmsnggevenue and
sales forecastsSeel5 U.S.C. 8§ 78(i)(1) (defining “forwardlooking statement”)in re
LeapFrog Enters., Inc. Sec. Litjh27 F. Supp. 2d 1033, 1046 (N.D. Cal. 2007) (holding that

statements predicting the company’s future expected sales or other fimasgltd fell squarely

> The PSLRA defines “forwartboking statement” as:
(A) a statement containing agpection of revenues, income (including income
loss), earnings (including earnings loss) per share, capital expenditurgsnds,
capital structure, or other financial items; (B) a statement of the plans and @sjectiv
of management for future operations, including plans or objectives relating to the
products or services of the issuer; (C) a statement of future economic pederma
including any such statement contained in a discussion and analysis of financial
condition by the management or in the results of operations included pursuant to the
rules and regulations of the Commission; @Dy statement of the assumptions
underlying or relating to any statement described in subparagraph (A9r (B));
(E) any report issued by an outside reviewer rethioy an issuer, to the extent that
the report assesses a forw#odking statement made by the issuer; org(F)
statement containing a projection or estimate of such other items as may be
specified by rule or regulation of the Commission.

15 U.S.C. § 781(i)(1).
14
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within the scope of the Safe Harbor provision). The Court again finds Statementsngdrlffor
Statement 1), C1 through C3 (formerly Statement 6), C4 (formerly Statemé&rit trough D3
(formerly Statement 10), E1 (formerly Statement 15), and E5 (formertigrnseat 19) to be
forwardlooking on their face, appropriately identified as such, and accompanied by nfiglaning
cautionary dnguage. In addition, the Court finds Statements C6 (formerly Statemet BDXla
(formerly Statement 11) to be forwalabking statements protected by the PSLRA Safe Harbor
provision.
a. Forward-Looking

Statement B1 gives the rate at which revenues “arectag to grow” over 2007. SAC §
188. Further, Plaintiffs take Statement B1 from a paragraph in which the wordt*aspeszed
seven timesd. § 187, and which was introduced in the analyst call as “our 2008 financial
forecast” RJN, Ex. A at 6 (emphasis added). Clearly, both the plain language of Stateiment B
and the context in which it was made demonstrate that it is a fote@kithg statement identified
as such. Similarly, Statements C1, C3, and C4 each begin with the languageéats’ exd
expicitly deal with Defendants’ revenue projections for the coming y8&C 1 249, 269, 280.
Statement C2 states that revenue “is on track to grow 55% this year,” videisisk provides
indication of a forward-looking projectiorid.  260. Moreover, Defendant Gong described thes
statements aUr updated 2008 financifdrecast’” RJIN, Ex. B at 7. Thus, Statements C4.-are
forwardlooking statements identified as such.

Statements D1, D2, and D3 likewise consist of revenue projections and forecasts, sucl
“[w]e now expect oudVP procedures to grow between 35 and 39% this year,” “revenue is
expected to grow 57% to 58% this year,” and “[w]e are now forecasting systenmue to grw 38
to 40% over 2007, . . . up from our previous forecast.” SAC {f 312, 313S&&4¢menD4, even
as quoted by Plaintiffs, begins with the phrase “[w]e are forecasting,states that placements
“might be” flat. SACY 335. This is forwardlooking language Moreover, these statements were
explicitly introduced a financial forecasts. RIN Ex. C at 7. Statement E1 is also a financial
forecast and explicitly identified as such. SAC 11 392-93; RJN Ex. D at 6-7. Thougheiate

E5 states that Defendants lacked indicators of longer sales lead times “[a]t the presg
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Defendant Molis statementread in context, is in response to an analyst’s question about “long
lead times . . going forward” SAC 1408, 417 (emphasis addedlhis statement was further
couched with the caution that “we’re early into thigd: Thus, Statement E5, too,agorward
looking statement.

Finally, Statement C6 was stated in response to an analyst asking Deféodiaats out
over the next 12 monthsid. 1290. Thus, the question to whigatement Céesponded framed
the Statemenrds forwardlooking. Additionally, while Plaintiffs improperly alter Defendant
Smith’s statement to read that custormetbacks “has not looked like a real issue,” the Court not|
Defendant Smith actually statgthas notyetlooked like a real issue.ld. 11292, 290 (emphasis
added). Despite Plaintiffs’ erroneoediting, this statementoo,is forwardlooking.

b. Cautionary Language

Furthermore, the Court already previously determined that the challengeh&itt were
adequately accompanié&y meaningful cautionary language and thus immunized by the Safe
Harbor provision. Order at 12-13. A representative of Intuitive began all four Ahtdgst Calls
at issue with a notice that the opinions and statements regarding revenue guidancevarss
looking and that actual results could vary based on risks and uncertainties idemtifiiective’s
filings with the SEC.Id. Intuitive’s SEC filings detailed a number of risk factors including, for

example, failure to achieve “market acceptrby slow adoption of théa VinciSystem,

unforeseen national and global economic downturns, and inability of institutions and doctors to

obtain sufficient reimbursement for use of tteeVinciSystem.SeeRJIN Ex. HIntuitive Surgical
Form 10-K 2007]at 2132.

Plaintiffs are unable to cure this deficiency, and indeed, they have not done sotimritheir
attempt to state a claim. Inste&diintiffs contend that none of the above forward-looking
statements are protected by the Safe Harbor provision because “eithiee ‘¢13tement was not
actually believed [by the speaker], (2) there [was] no reasonable basis lietidigor (3) the
speaker [was] aware of undisclosed facts tending to seriously underminaténeesit’s
accuracy.” In re Oracle @rp. Sec. Litig.627 F.3d 376, 388 (9th Cir. 2010) (quotiPgpvenz v.

Miller, 102 F.3d 1478, 1487 (9th Cir. 1996)¢e, e.g.0Opp’n at 13-14.Plaintiffs furtherargue that

16
CaseNo.: 10CV-0345ELHK
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS SECOND AMENDED COMPLAINT

er




United States District Court
For the Northern District of California

© 00 N o o s~ w N Pk

N N N N DN DN DN N DN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

the supposed “cautionary language” provided at the beginning of the four Analgsiv@sihot
“meaningful” because “Defendants knew that [] the economic crisis was already mgpacti
Intuitive,” and Plaintiffs rely orMatrixx Initiativesfor the propositionthat statements made with
actual knowledge of falsity are not shielded, even if forward-looking and accormgnie
cautionary language. Opp’n at 13-14 (citMagtrixx Initiatives, Inc, 131 S. Ct. at 1324 n.14).

Plaintiffs misstate the law. The relevant passaddaifixx Initiativescites 15 U.S.C. 8§
78u-5(c)(1)(B), which provides that proof of “actual knowledge” removes a forwakiAg
statement from the Safe Harbor’s protection,thatpassagdoes not discuss 8 7&fe)(1)(A),
which immunizes forward-looking statements identified as such and accompaisiéeduate
cautionary language. ThMatrixx Initiativesdecision does not address whether any particular
showing of scienter removes a forwdodking statement accompanied by adequate cautionary
language from the Safe Harbor’s protectidikewise,In re Oracleis inapposite, ahe
defendants in that case disclaimed invocation of the PS:&fé Harbor on appealSee In re
Oracle 627 F.3d at 388 n.2. Accordingly, in the absence of Supreme Court guidance otherwi
the Court followdn re Cutera which is the most recent Ninthr€uit decision discussing the
absence of a scienter requirement under 85(8)(1)(A).

Notwithstanding Plaintiffs’ assertion that Defendants’ cautionary laggyaenounted to no
more than “generalized, ‘boilerplate’ warnings” and were therefore not ngdakithe warnings
provided here are virtuallydentical to those held sufficient by the Ninth Circuitiimre Cutera
The Ninth Circuit noted thatCutera’s January 31 conference call began with a notice that ‘thes
prepared remarks contain forwdambking statements concerning future financial performance af
guidance,’ that ‘management may make additional foralaoking statements in response to] |
guestions,’ and that factor&d Cutera’s ‘ability to continue increasing sales performance
worldwide could cause variance in the result$10 F.3d at 1112. Here, Defendant Gong opens
the July 22, 2008 Analyst Call by saying, “Before we begin, | would like to injaurthat
comments mentioned on todaycall may be deemed to contémnwardlooking satements.

Actual results may differ materially from those expressed or implied asikh o€ certairrisks and

uncertainties.These risks and uncertainties areadibed in detail in the Compars/Securities and
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ExchangeCommission filings.Respectivenvestors are cautioned not to place undue reliance of
such forwareooking statements."RINEx. C at 1see also idExs. A, B, D (containing idetical
language at the beginning of each call). The Court again concludes that toeargilinguage
usedby Defendants was sufficient to insulate its forwknoking statements from liability under
the PSLRA.

In sum, Statements B1, C1, C2, C3, C4, C6, D1, D2, D3, D4, E1, and E5 are forward-
looking statements identified as such and accompanied by meaningful cautiogaagkan
Accordingly, these statements are protected under the Safe Harbor provisionrasicseave as
the basis for a securities fraud claim under the PSLRA.

2. Expressions of Corporate Optimism

In the Ninth Circuit, “vague, generalized assertions of corporate optimis@atemsnts of
‘mere puffing’ are not actionable material misrepresentations under fegetaities laws”
because no reasonable investor would rely on such statenhengsimpac Mortg. Holdings, Ingc.
554 F. Supp. 2d 1083, 1096 (C.D. Cal. 2008) (ciéeben Holly Entm’t, Inc. v. Tektronix, Inc352
F.3d 367, 379 (9th Cir. 2003pee In re Cutera@10 F.3d at 1111 (“[P]rofessional investors, and
most amateur investors as well, know how to devalue the optimism of corporate exggutives
“When valuing corporations, . . . investors do not rely on vague statements of optimism like
‘good,” ‘well -regarded,’ or other fégood monikers.”In re Cutera 610 F.3d at 1111. Thus, for
example, a court has held unactionable as “mere puffery” statements that “[w]eygrkeased
with the learning from our pilot launch,” “so far we’re getting reallyagjfeedback,” and “we are
very pleased with our progress to daté/bzniak v. Align Tech., IndNo. C 09-3671 MMC, 2012
WL 368366, at *4-5 (N.D. Cal. Feb. 3, 2012). Likewise, “statements projecting ‘exaatents,’

a ‘blowout winner’ product, ‘significant sales gains,” and ‘10% to 30% growth rate low@eixt
several years have been held unactionable as mere pufferg. Cornerstone Propane Partners,
L.P. Sec. Litig.355 F. Supp. 2d 1069, 1087 (N.D. Cal. 2088g also In re Copper Mountain Sec
Litig., 311 F. Supp. 2d 857, 868-89 (N.D. Cal. 2004) (“run-ofrthk-statements such as
“business remained strong” are not actible under § 10(b))n re LeapFrog 527 F. Supp. 2d at

1050 (vague and amorphous statements such as “This is going to be a very big seconddyalf f

18
CaseNo.: 10CV-0345ELHK
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS SECOND AMENDED COMPLAINT

—




United States District Court
For the Northern District of California

© 00 N o o s~ w N Pk

N N N N DN DN DN N DN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

“Our underlying sell-through at the retail level remained very strong thoaudhe third quarter,”
“consumer demand for our learning products is more vibrant than ever, and “Weaaedplvith
our progress” were unactionable under § 10(b)).

The Court previously dismissé&taintiffs’ claims based ofour of the challenged
statementsipon finding the staments to benereexpressions aforporate optimismSeeOrder at
14. These statements have beempled in the SAC as Statement B3 (formerly Statement 4), D6
(formerly Statement 13), E3 (formerly Statement 17), and E4 (formeitigrstat 18).Plaintiffs
have failed to cure the deficiencies identified in the Court’s previous Cuaeithe Court finds
that these statements remain unactionable under § 10(b) as mere expressiqusaieco

optimism.

In Statement B, Defendant Smith responded to a question regarding potential peak-ouf i

U.S. sales by saying, “NoActually there are a lot of new systems placements And really the
opportunity here to place systems at hospitals that don’t have any is still vgriargex” SAC |
210. The Courpreviously determined that this statement, which expresses generaknoafid
about remaining placement opportunities, is an expression of mere corporate opbdimigiich a
reasonable investor would not relgeeOrder at 14. Notwithstanding Plainsiffattempt to excise
the second half of this statement and state a claim based solely on the fitistrass®r‘there are
a lot of new systems placements,” the Statement, read in context, continues t® iEthdagsing
placement opportunities in a vagaied general waySee In re Worlds of Wond8ec Litig., 35
F.3d 1407, 1414-15 (9th Cir. 199)xplaining that statements must be analyzed in context to
determine if they are misleading). Statement B3 is thus still mere corporate opandsstill
unactionable.

With respect to Statement D6, Plaintiffs misquote Defendant Smith as sagrdph’t
think we have [hit] a penetration ceilinghd then alleging that the Statemamas false because
dVP procedure growth had hit a penetration ceilingvaodd continue to decline, going forward.”
SAC { 355. In reality, in response to an analyst’s question about whether Intuitiviet tih dagl
hit a penetration ceiling, Defendant Smith optimistically responded, “Weltjon't think we have

[sic] penetratio ceiling.” RIN Ex. C at 13Defendant Smith’s actual statement merely expressg
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a belief that the Company’s product has no penetration ceiling, which the Courtiagsito foe
an unactionable statement of corporate optimism.

Next, Plaintiffs argue that StatemdfiB was misleading because Defendants “knew, but
never disclosed . . . that the economic crisis was already” negatively affealsgSAC {411.
Despite Plaintiffs’ editingf this statement to be one of factual assertion, the Court raethe
full statement made by Defendant McNamara was, “Well, weservedly optimistiove came off
a good quarter for pipeline closing and pipeline development, and the reports back frehd the f
suggest that that's continuing. We're in a dynami@tive’re just going to work through.it Id.

1 406 (emphases added). The phrases “reservedly optimistic” and “suggest’thabth@uing”
establish this statement as an expression of optimism.

Finally, Statement E4 is Defendants’ response to a question about the Companyaro
over the next six to twelve months. Defendant Smith respontedstf we had a crystal ball. We
don't. . . . But wewill come out stronget and “we sitin a pretty good positiah 1d. 407
(emphasis added)At worst, one could criticize Defendants ftailing to answer an analyst’s
guestion, but Statement E4, like Statement B3, is rife with vague, amorphous langtiagertbt
support a 8§ 10b claim.

In sum, Statements B3, D6, E3, and E4 are “mere puffery” and thus cannot support a {
under the PSLRA.

3. Not False or Misleading

The remaining statements are Statements B2 (formerly Statement 2), Bér(jor
Statement 5), C5 (formerly Statement 8), D5 (formerly Statement 12)pbigfly Statement 14),
and E2 (formerly Statement 16), all of which were previously held to be insufficat to
sustain a securities violation claiseeOrder at 1516, as well as newly pled Statements Al
through A9 from the 2007 Annual Report. Defendants move to dismiss thesairey statements
on the ground that they were neither false nor misleading.

It is well established that the PSLRA does not impose a duty of completene$® As't
Supreme Court has recently reaffirmed, “§ 10(b) and Rule 10b-5(b) do not createnaatieéi

duty to disclose any and all material informatiolatrixx Initiatives 131 S. Ct. at 1321-22
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(citing 17 C.F.R. 8 240.10b-5(b)). Indeed, “[s]ilence, absent a duty to disclose, is natdingsle
under Rule 10b-5."Basic Inc. v. Levinsqr85 U.S. 224, 239 n.17 (1988). Rather, “[t]o be
actionable under the securities laws, an omission must be mislea8iragly, 280 F.3d at 1006.
That is to say the omission “must affirmatively create an impression of a stéft&irsfthat differs
in a material wayrom the one that actually existsl. “[T]o fulfill the materiality requirement
‘there must be a substantial likelihood that the disclosure of the omitted fact woulde®ve
viewed by the reasonable investor as having significantly altered therftiataof information
made available.””Basic 485 U.S. at 231-32 (quotifgsSC Indus., Inc. v. Northway, 1nd26 U.S.
438, 449 (1976)).

Defendants argue that Statements Al through A9 are “accurate statemertwiofhis
fact.” Mot. at 2021. Defendats further argue that the remaining statements, all having to do \
projected systems revenue and the number of procedures performed, are acematattiahe
benefit of hindsight” and thus cannot be misleading. Mot. as&2alsd&ECF No. 48 at 8-12.

Plaintiffs concede that “the Annual Report statements accurately stateryérgihistorical
results,” Opp’n at 22, but they nonetheless argue that the statements weradremsleagaling by
Defendants’ nondisclosure of several “theeqisting knowrtrends”: (1) system placement growth
was declining due to the economic crisise, e.g.SAC 11 133, 141, 143; (2) system revenue wa
increasingly attributable to higher prices per system rather than numestems placedee,

e.g, SAC 11 130, 140; and (3) system placement growth was declining due to markebsaturat
because additional systems wergy purchased at a utilization rate of 250-300+ procedaess,
e.g, SAC 11 134, 141. Plaintiffs allege that disclosure of these trends was not onlydreqdiee
Regulation S-K Item 303, but moreover was material to a reasonable investpes pr
understanding of Intuitive’s financial condition, because a deceleratavPirsystem placement
growth would limit the sustainability of Instrument andessories revenue growth and Recurring
revenue growth, both of which are dependent on, and correlated with, the number of systems
placed. See, e.g.SAC 11 131, 136, 1442. Plaintiffs allege that the materiality of these omissio
is evidenced by the fathat Intuitive’s stock price fell once the information was disclosed. SAG

16;see In re Cutera610 F.3d at 1110 (stock fluctuation upon disclosure of omitted information
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tends to show materiality). The nondisclosure of these trends also senebasigtfor Plaintiffs’
assertion that the remaining statements were misleading.

Item 303 of Regulation S-K requires that a company disclose “known trends or
uncertainties that have had or that the registrant reasonably expectsveill material favorable
or unfavorable impact on net sales or revenues or income from continuing operations.”RLEBC|
229.303(a)(3)(ii). As an initial matter, the Court notes that Item 303 requires sutdsdres in a
company’s annual report, but does not apply to “interim reports, to press releasexher
communications with shareholderdri re Metricom Sec. LitigC 01-4085 PJH, 2004 WL
966291, at *19 (N.D. Cal. Apr. 24, 2004ff'd sub nom. Young v. Dreisbad82 F. App’'x 814
(9th Cir. 2006)see alsdn re Cylink Sec. Litig.178 F. Supp. 2d 1077, 1086 (N.D. Cal. 2001)
(“Regulation SK does not govern statements contained in press releases because press rele
not required to be filed with the SE(citing 17 CF.R. § 229.1p° Thus, to the exteRlaintiffs
rely on the duty of disclosure imposed by Item 303 to support a showing of a matessbarfor
Statements B2, B4, C5, D5, D7, and E2, Plaintiffs must look elsewhere. FurtherWigh is
established that violation of an exchange rule will not support a [Section 10(b) dk(Refkd
claim.” In re VeriFone Sec. Litig11 F.3d 865, 870 (9th Cir. 1993) (citation omitted). The Nint

Circuit has “decline[d] to hold that a violation of exchange rules governing diselogy be

% The Court also notes that the majority of the Analyst Calls cited by Plaintifisssist quarterly
rather than annual earnings. SAC 1 11, 238, 310, 383. Interim periods are governed by seq
of Item 303, which does not contain section a’s requirement to disclose known trends and
volume/price informationSeel7 C.F.R. § 229.303(b3re also Wietschner v. Monterey Pasta, Cd
294 F. Supp. 2d 1102, 1118 (N.D. Cal. 2003) (*17 C.F.R. § 229.303(b), which governs interim
period reporting, does not include the requirement of section 303(a) to disclose kadwain *
trends,’ the requirement that Plaintiffs allege in the Complaast veached.”). Thus, Defendants
were not required by Item 303 to disclose these “known trends,” as identified myfi8laduring
these quarterly calls.

* After the hearing on the Motion to Dismiss, Defendants filed a Motion for Leaitet
Supplemental Authority, in which it argues that Ninth Circuit authority preclages/ate
securities claim based on Item 308eeECF No. 70. Plaintiffs opposed the Motion for Leave on
the grounds that “Defendants have already raised the exact same argumpeut®us biefing

and at orahrgunent; and because the arguments proffered do not support dismissal of the
Complaint.” SeeECF No. 71 at 6. Defendants filed a Reply. ECF NoB&cause the Court
agrees with Plaintiffs that Defendants have had anggernunity to brief this issue, and indeed
Defendants madinis argumenin their Motion to Dismiss and at oral argument, supplemental
briefing is unnecessary. Accordingly, Defendants’ Motion for Leave NIEB.
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imported as a surrogate for straight materiality analysis under § 10(Rude&dOb-5.”1d. Thus,
even if Defendants had a duty under Item 303 to disclose these then-existing knowmtteads i
2007 Annual Report, their failure to do so does not, on its own, isstabhteriality for purposes
of Plaintiffs’ 8 10(b) claim. Rather, Plaintiffs must independently demonsttayehese alleged
nondisclosures were misleading.

Plaintiffs have failed to do so. Statements Al through A9 correctly reportetivigis
finanaal results for the prior year, as well as the surgical procedures thatont#bated to
Intuitive’s growth. These Statements are strictly historical; none of 8tasements purport to
address the future sustainability of Intuitive’s performance. Thus, diselostiie disputed
“known trends” would not have caused these Statements to convey a different meanirtgathan
they conveyed on their face to investors.

Finally, to the extent Statements B2, B4, C5, D5, D7, and E2 do not contain forward-
looking statements or mere expressions of corporate optimism, the Court'sidatem of
whether they were false or misleading is intricately tied to the questiohather Plaintiffs have
adequately pled that Defendants knews#satements to be false.o@ts may analyze falsity and
scienter together, even though they are separate elements, because they deperallypon the
same set of factsSee In re Daow411 F.3d at 1015. For example, Statement B4 is a response
an analyst’s question about gther the Company was seeing any sttswn from the overall
credit crunch, to which Defendant Smith responded, “no. . . . no one has seen any deals dela
because of [the credit crunch].” The Court agrees with Plaintiffs thattdtesment could be
downright false if the truth was that the Company knew it was already being negatipelkcted
by the credit crunch at the time Defendant Smith made this statement. Hdaetrex,reasons

discussed below, Plaintiffs have failed to plead a strong inferersmeniter as to the falsity of this

or any other Statement, and thus B4, too, is unactionable. Statements B2, C5, D5, D7, and B

victim to the same defect, as discussed below.
In sum, Plaintiffs have failed to show the alleged omissions “affirmatorelate[d] an
impression of a state of affairs that differs in a material way from the ohactivally exist[ed].”

Brody, 280 F.3d at 1006. Consequently, Statements Al through A9, B2, B4, C5, D5, D7, and
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cannot support a 8 10(blaim. Plaintiffshave therefore failed to plead with particularity any
material misrepresentation or omission that would support a securities fraud ratinthe
PSLRA, and Defendants’ motion to dismiss for failure to state a claim isalee@RANTED on
this ground.
B. Sdenter

In addition to dismissing the FAC for failure to allege a misrepresentatiomission of
material fact, the Court previously found lacking Plaintiffs’ allegationscanter, and accordingly
instructed Plaintiffsn any amended complaint teither: (1) point to a dramatically false statemer
that itself creates a strong inference of deliberate recklessness or actual geaviliadsity; or (2)
provideparticularizel allegations of scienter with respect to each corporate officer Defendant.”
Ordea at 17. In their SAC, Plaintiffs have now switched course and no longer pleadtieellec
scienter,” proceeding instead primarily under a “core operations” theorgn@aits argue that,
irrespective of Plaintiffs’ new scienter theory, the SAC again fails $e laistrong inference of
scienter or to provide particularized allegations of scienter with regpeath individual
Defendant. For the reasons discussed below, the Court agrees with Defemdeetspeadingly
also dismisses the SAC in its entirety for failure to plead scienter with paritizula

To state a claim for securities fraud under the PSLRA, a complaint must “state with
particularity facts giving rise to a strong inference that the deferadsed with the required state
of mind.” 15 U.S.C. § 784{b)(2). “The required state of mind is one of ‘deliberate
recklessness.”Nursing Home Pension Fund80 F.3d at 1230 (quotirig re Silicon Graphics
183 F.3d at 975kee Matrixx Initiatives131 S. Ct. at 1323-24 (assuming, without deciding, the
correctness of the Ninth Circuit’s holding that “deliberate recklessigssifficient to establish
scienter). That is to say, although actual knowledge or intent to defraud is notdegliegations
of reckless conduct must “reflect[] sordegree of intentional or conscious misconducgtjuth
Ferry LP, #2 v. Killingey 542 F.3d 776, 782 (9th Cir. 2008) (quotinge Silicon Graphics183
F.3d at 977). To be “strong,” “[tjheference of scienter must be more than merely ‘reasonable
‘permissible’— it must be cogent and compelling, thus strong in light of other explanations.”

Tellabs 551 U.S. at 325A complaint will survive “only ifa reasonable person would deem the
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inference of scienter cogent aatdleast as compellirgs any pposing inference one could draw
from the facts alleged.1d. at 324;accordMatrixx Initiatives 131 S. Ct. at 1324.

Plaintiffs’ allegations of scienter are based on: (1) a “core operatibasty; (2) multiple
witness accounts; and (3) evidence offficial gain. In evaluating the sufficiency of Plaintiffs’
allegations, the Court first determines “whether any of the plaintitegations, standing alone,
are sufficient to create a strong inference of scientéu¢co Partners552 F.3d at 992. “[I]f no
individual allegations are sufficient, [the Court] will conduct a ‘holistic’ revd the same
allegations,’id., viewing the totality of the circumstances pled, and consider whether they aneat

inference of scienter “at least as compelling aaltrnative innocent explanationg. at 1006.

See Tellahs51 U.S. at 325 (“When evaluating the strength of an inference, “the court’s job is|not

to scrutinize each allegation in isolation but to assess all the allegations holigjically
1. Core Operations

Plaintiffs urge this Court to infer scienter under a “core operations” thetiigh imputes
to a company’s key officers knowledge of “facts critical to a business’s tqogrations’ or an
important transaction.’'South Ferry542 F.3d at 783. Plaiffs allege that “sellingla Vinci
Surgical Systems and instruments and accessories is the core operatioitivéd Btirgical,” and
that “[a]s required by [FDA] regulation, the Company records each use @& t¥incisystem.”
SAC 11 46668, 56. Plainffs allege that eactla VinciSugical System an&ndoWristinstrument
contains a microchip that records and tracks each use, including the number of prodddfffes.
70, 468. This data is collected, maintained, and accessible to Corporate exetativises
through online access to the Company’s proprietary software systems, the “Clrgystem and
its SAP enterprise resource planning systén{{ 7073, 468. Plaintiffs further allege that the
Company’s software tracked all aspects ef @ompany’s business “in retare” and generated
various reports on the Company’s business operations and business goals, includiogyinve
Sheet reports showing each instrument purchased by each hospital, and procorecestsf
detailing the materla needed to produce purchased systelohsY 469. Because this re@he
data and these various reports were accessible to the IndividuatiBeteat all times, Plaintiffs

assert that knowledge:dfl) the impact of the economic crisis, (2) the mastiration because
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additional systems were being purchased at a utilization rate of 250-300+ procaddr&® the
proportion of revenue attributable to increased prices rather than placementisheatabuted
to each Individual Defendant.

The Nirth Circuit has explained that allegations regarding management’s role in a gom
may contribute to a strong inference of scienter in three circumstditeest, the allegations may
be used in any form along with other allegations that, when read ¢ogetise an inference of
scienter that is ‘cogent and compelling, thus strong in light of other explanati@wuth Ferry
542 F.3d at 785 (quotinBellabs 551 U.S. at 324). “Second, such allegations may independent
satisfy the PSLRA where they grarticular and suggest that defendants had actual access to tf
disputed information.”ld. at 786. “Finally, such allegations may conceivably satisfy the PSLRA
standard in a more bare form, without accompanying particularized allegatioass i
circunmstances where the nature of the relevant fact is of such prominence that it walsiioé’
to suggest that management was without knowledge of the mdtle(duotingBerson v. Applied
Signal Tech., In¢527 F.3d 982, 988 (9th Cir. 20083ee alsad. at 785 & n.3 (noting that bare
reliance on a core operations theory, without more, is viable only in “unusual datwes’).

Defendants correctly argue that a “core operations theory, standing alone, aséishote
PSLRA's scienter requirement” under the circumstances alleged here. Replias &5 not the
“exceedingly rare” case in which a securities fraud plaintiff may rely solelyne core operations
inference without particularized allegations about each defendant’s accesseteva r
information. See South Ferrp42 F.3d at 785 n.3 (discussiBgrson 527 F.3d at 983-38 In
Berson plaintiffs alleged that the defendants failed to disclose “stofi orders” from two of its
largest customers, who together made up 80% of the corisp@venue.See527 F.3d at 983,

987. Due to the disastrous impact on the company of losing even one contract with oree of th
customers, the Ninth Circuit found a strong inference of scienter based on the cateper

inference alone. The generald allegations here that Defendants failed to disclose known tren
about the economic impact of the recessiosystemplacement deceleration come nowhere closq

to the rare and unusual circumstanceBea&rfson
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Under the second category of cases whegecbre operations theory is applicable,
“[a]llegations regarding management’s role in a corporate structurdamaportance of the
corporate information about which management made false or misleading statarag also
create a strong inference ofester when made in conjunction with detailed and specific
allegations about management’s exposure to factual information within the cain@augh
Ferry, 542 F.3d at 785. For examplelimre Daoy plaintiffs relied in part on “specific
admissions from top executives that they are involved in every detail of the conmolatmatathey
monitored portions of the company’s database” to support a strong inference @&rscdrit F.3d
at 1022-23.Similarly, in Nursing Home Pension Funthe plaintiffs akged far more than the
mere general fact that defendant Oracle maintained an internal database cdekahg g
information about sales of Oracle products and services. Rather, plaintésteged “hard
numbers” and “specific allegations regardingy&portions of [defendant] Oracle’s sales data.”
380 F.3d at 1231. Plaintiffs quoted the CEO of the defendant company as saying, “All of our
information is on one database. We know exactly how much we have sold in the last hour ar
the world,” and aadmitting that he was personally involved in many of the lost or delayed dea
that were alleged to account for a considerable portion of the earnings sHartfa the class
period. Id. at 1231-32.

Unlike inIn re DaouandNursing Home Pension Funthe allegations of scienter here are
more comparable to the allegations of scienter found insufficidnptian v. Pathogenesis Corp.
284 F.3d 1027 (9th Cir. 2002). Lmpton, plaintiffs alleged merely that defendant corporation
“could regularly trackts sales data” and that the company “tracked patient demand using data|
provided by IMS [Health, an information vendor, which] indicated that patient demarfthtvas
Id. at 1035-36. The Ninth Circuit held that such allegations were “insufficiené&al gicienter

under the PSLRA because, although ‘plaintiffs reéet]rto the existence of the IMS data and

ma[d]e a general assertion about what they think the data show[ed],” they had no hard oumbe

other specific information."Nursing Home Pension Fun@80 F.3d at 1231 (quotirigpton, 284
F.3d at 1036).

27
CaseNo.: 10CV-0345ELHK
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS SECOND AMENDED COMPLAINT

Dun(

S




United States District Court
For the Northern District of California

© 00 N o o s~ w N Pk

N N N N DN DN DN N DN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

Here, as irLipton, Plaintiffs have failedo “plead, in any detail, the contents of any such
[internal sales] report or the purported dathipton, 284 F.3d at 1036. Plaintiffs essentially adleg
that Intuitive had a sophisticated computer system that tracked the comgaley,sproduct usage,
and other data, and that this data was available to each Defendant. But the SS\@tdmatain
additional detailed allegations about the defendants’ actual exposure to indorin&outh Ferry
542 F.3d at 784%[A] ‘proper complaint which purports to rely on the existence of internal repo
would contain at least some specifics from those reports as well as sucls factg iadicate their
reliability.” Lipton, 284 F.3d at 1036 (quotirig re Silicon Graphics183 F.3d at 985).

Plaintiffs’ failure to include any specific internal tracking data, let alongcpéarized allegations
about each Defendants’ access to this data, is fatal to theioperations theory. Withoustme
additional allegation of specific information conveyed to managé€melating to the alleged
misrepresentations by Defendants, “corporate management’s generalessarktine dayo-day
workings of the company’s business does not establish scieeuth Ferry 542 F.3d at 784-85
(quotingMetzler Inv. GmbH v. Corinthian Colldnc., 534 F.3d 1068, 1087 (9th Cir. 2008)). The
‘particularity’ requirement of the PSLRA cannot be satisfied by a merdusory assertion that
Defendants had “access to, and use of the information” collected by the Cosjpacking
software. SAC | 472. Rather, particularity requires pleading the who, what, wherg,amd
how regarding each Defendant’s access to the relevant information that taeiceddnt intent.
See In re Copper Mountgi11 F. Supp. 2dt871 (discussingn re Silicon Graphics183 F.3d at
979). In the absence of such particularized allegatidtise ‘Court] cannot ascertain whether
there is any basis for thdegations that the officers had actual or constructive knowledge™ of
deceleratinglVP growth placement that would cause their statements or omissions about such
information to beleliberately reckless or consciously misleadihgpton, 284 F.3d at 1036
(quotingln re Silicon Graphics183 F.3d at 985).

2. Witness Accounts

Because Plaintiffs have not shown that they can rely on a core operationsalbeerto
support a strong inference of scienter, the Court considers whether Plaiotéfgperations

allegations, when read together with additional allegations of witness accountsi@rdlal
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Defendants’ financial gain, raises the requisite inference of scienter tbagent and compelling,
thus strong in light of other explanationslellabs 551 U.S. at 324. The Court first considers
Plaintiffs’ allegations of witness accounts.

Plaintiffs rely on three witnesseslodd Pace, a Clinical Sales Representative at Intuitive
from August 2006 through October 2008 in Florida; Sam Sudarsanam, a Programmaanage
Intuitive from 2006 until 2010; and Shanika Johnson, a Service Contract Specialist atelntuiti
from November 2004 through February 2010, SAC 11 38, 34v3t-"attest that by the
beginning of the Class Period, and prior to the Statements and ommistioaterial fact by
[Defendants], the people at the Company were aware that the economic crisieawgs fziving
an impact on system placements.” SAC 11 461, 483, 499, 512, 528, 542. According to the S
“Mr. Pace, a Clinical Sales Representatiteess that it was ‘1009sic] that hospitalsvere
cutting back’ due to the economic crisis, and that hospitals were reporting baclCtntpany
that they didn’t have $2 million to buyda Vincisystem and its instrumentsld. Mr. Pace
reported this feedback to his supervisors during weekly meetings, and this informas then
incorporated into the Company’s detailed sales pipeline. Mr. Sudarsanam, who pnarded t
for new system owners, “attests that the Company began to experience daggiaeeéments in
2007 due to the economic turmoil, and that the deceleration continued throughout the Class R
as the economic crisis worsenedd. Finally, Ms. Johnson, who was responsible for tracking ne
system installations, “attests that sloticed a slowdown in system placements due to the
economy.” Id.

Plaintiffs allege that these witnesses’ observations about the effect abti@@c crisis on
system placements can be imputed to the Individual Defendants because, gtosthmiffeent
witnesses, “each department at Intuitive Surgical held weekly or dailyngséti assess
performance in comparison to goals and projections set by the Company'swesgtand “the
numbers reported during the weekly meetings were ‘rolled all the way to the topuitive
Surgical executives, including Defendants Smith and McNamara (who ovérsaales force).”

Id. 1 463;see also id]] 462. Monika March, a Clinical Sales Representative for Intuitive from

September 2008 through May 2009 in Chicago, lllinois, attests that the Company élelyg anel
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guarterly meetings that were at least periodically attended by Defer@taittsand McNamara,
during which each Clinical Sales Representative would report on their performdnfel64.
Ms. Marchfurther attests that “she spoke directly with Defendant Cukic, who reported to
Defendant Smith about sales performance, including the number of systems sold heudiass
Period.” Id. § 464. The other witnesses on which Plaintiffs’ scienter allagatily are Alain
Adam, a Clinical Sales Manager at Intuitive in 2008 and several months in 2009 working in
lllinois, Wisconsin, and Indiana; Anthony Bartice, a Surgical Systemsni@ah at the

Company’s manufacturing facility in Sunnyvale, California, from Deam2007 through May

2008; and Dennis Folliott, who worked in the Shipping and Receiving department of Intuitive for

four months in early 2009d. 1 463, 35, 37, 33.

Although Plaintiffs have produced a number of different witnesses, Plaintitfereiy
must rely on stringing together these various witnesses’ statements in ardpute knowledge of
the relevant sales data to the Individual Defendants. Such attenuated inferemesficient to
create the requisite “cogent,” “compellingfid “strong” inference of scienter required under the
PSLRA. As an initial matter, several of the witnesses, such as Ms. MarchAdlin, and Mr.
Folliott, were not employed at Intuitive during the entire Class Period (or nibtatiag the Class
Period, as in the case of Mr. Folliott), and thus their statements are entitled to little:. wiégh
Brodsky v. Yahoo! Inc630 F. Supp. 2d 1104, 1115 (N.D. Cal. 2009). Moreover, Ms. March is
only witness who purportedly had any direct communication with any of the Defendargsebut
did not begin working for Intuitive until September 2008, and thus her conversation with
Defendant Cukic could only be relevant to statements made during the October 16, 2008 Ang
Call. All of the accused statementsrfr the October 16, 2008 Analyst Call have already been
dismissed as forwarlboking or mere expressions of corporate optimism. None of the other
witnesses offer anything close to an attestation that they actually commdmnidit@ny of the
Individual Defendants, let alone when any such communication occurred or what thescoihtent
such communications were. In short, the witness accounts offer little, ifediaple basis from

which to infer scienter.
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The SAC attempts to overcome the weakness of th#gess accounts by pointing to some

Individual Defendants’ alleged admissions that they “actively sought anddraxdfkemation
regarding system placements and Recurring revenue from system pigganeduding Instrument
and accessories revenue, through several types of detailed reports that essiblacand
delivered to each Individual Defendant, including Defendants Smith and Mohr.” SAC { 146.
Specifically, Plaintiffs allege that “during the January 31, 2008 Analyst Bafendant Smith
admitted that he, through Defendant McNamara (who oversaw the Company’s sales force)
actively sought and received information from the sales force regardingehtseff the economic
crisis and credit crunch on system placements. 1 460, 487, 503. Pldifis further allege that
“Defendant McNamara vetted the detailed saleslipgpevith the sales force.1d.  460. While
the Court agrees with Plaintiffs that Defendant Smith’s admission regand own and
Defendant McNamara’s communication with the sales force would give rgssttong inference
of scienter had Plaintiffs provided reliable witness accounts of what suchuwooation entailed,
as discussed above, those necessary allegations are lacking. Thus, Defendana&mgsion,
even if acepted as such, does not support an inference that he and Defendant McNamara kn
any particular time that the economic crisis and credit crunch were adverpalstiimg system
placements.

Plaintiffs also allege thddefendant Cukic “acknowledged . . . during the July 22, 2008
Analyst Call, [that] Intuitive Surgical ‘mapped out’ procedure demand expetiaand then
continually compared actual procedurevgiio to those expectationsld. 1 172, 192, 203, 255,
264, 284, 317, 339, 348, 360, 467, 486, 502, 515. Defendant Cukic’'s actual statement was, *
go back to the GYN approval that we received in '05 andsgouiof map this out over that period
you’ll see that the addition of those procedures has required a lot of hospitalshiocdgatd fourth
systems.”ld. 1 344 (emphasis added). Defendant Cukic did not state that Intuitive regulpsly n
out procedure demand expectations. Instead, he stated that if an interestee@artymap out
demand in 2005, then that interested party would see hospitals getting third and fourth.systen

This does not indicate that Defendant Cukic “made use of” a procedure map, as biaimed
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Plaintiffs. Id. 1 360. Plaintiffs’ allegations as to Defendant Cukic are thus insufficientadalisk
scienter.

Findly, Plaintiffs also allege that “Defendant Gong acknowledged after tesEeriod
that each year, Intuitive Surgical’s top executives go through the Comphbhaitemsup’ forecast
and detailed sales pipeline to forecast the number of system placements expadieel course of
the year.”1d. 1 460. Again, Plaintiffs distort Defendant Gong’s actual statement, made on Jar
22, 2009, which was, “Well, we go through our bottarpsforecast ira similar manner every
year. And we do take a look at that pipeline and we came up with our forecast for around flat
systems for the next year, it was in light of what we saw in that pipelldef 447. While this
statement suggests that Defendant Gong at the very least looks at the shtesipipgking
forecasts each year, Plaintiffs do not indicate the time of year in whien@sits make their
annual forecasts. Even if Defendants regularly check the pipeline beforegrttadar annual
forecasts, Plaintiffs do not provide the Court with enough information to conclude that this
pipelinecheck occurred early enough to make the challenged statements misleading.

The Court concludes that Plaintiffs’ allegations, regardless of whetheartheyewed
individually or in combination, do not rise to the level of “specific allegations thahdiafts
actually did monitor the data” or “specific and detailed statement[s] aboutddetshactual
knowledge.” South Ferry542 F.3d at 785. Accordingly, the witness accounts and alleged
admissions of Individual Defelants do not support a strong inference of scienter.

3. Financial Motives

Finally, Plaintiffs allege that a strong inference of scienter is creatdtelpetrsonal
financial gain of the Individual Defendants during the Class Period. Firstfifféaallegethat
suspiciously timed stock sales by the various Individual Defendants duringaibe Rdriod give
rise to a strong inference of scienter. SAC § 476. Specifically, Plaialliége that Defendant
Smith reaped proceeds of over $9 million from ins&kldes made over the course of the Class
Period; Defendant Guthart reaped proceeds of over $6 million; Defendant McaNaaped
proceeds of over $5 million; and Defendant Mohr reaped proceeds of over $1.8 nhilli§ifj.476,

493, 522, 551.

32
CaseNo.: 10CV-0345ELHK
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS SECOND AMENDED COMPLAINT

uar



United States District Court
For the Northern District of California

© 00 N o o s~ w N Pk

N N N N DN DN DN N DN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN B O

The Ninth Cicuit has instructed that “a strong inference of fraudulent intent may arise
when an insider ‘owning much of a company’s stock make[s] rosy characterszat company
performance to the market while simultaneously’ selling large percentédes holding.”

Lipton, 284 F.3d at 1036-37 (quotifgpnconi v. Larkin253 F.3d 423, 434 (9th Cir. 2001)).
Generally, however, insider stock sales are suspicious “only when the le\alingtis
dramatically out of line with prior trading practices at times calculated to maxinazeetsonal
benefit from undisclosed inside informationri re Vantive Corp. Sec. Litig283 F.3d 1079, 1092
(9th Cir. 2002) abrogated on other grounds by Tellab81 U.S. 308as recognized in South
Ferry, 542 F.3d at 784ee alsdn re Apple Computer Sec. Litji®86 F.2d 1109, 1117 (9th Cir.
1989) (“Large sales of stodleforethe class period are inconsistent with plaintiffs’ theory that
defendants attempted to drive up the price of Apple stadkg the class period.”). “Towaluate
suspiciousness of stock sales, [the Court] considanfs], alia, three factors: (1) the amount and
percentage of shares sold; (2) timing of the sales; and (3) consistencyiavitingoling history.”
Nursing Home Pension Fund80 F.3d at 1232 (quotirg re Silicon Graphics 183 F.3d at 986).

Here, Plaintiffs’ allegations provide no context whatsoever by which tosas$esher
Defendants Smith, Guthart, Mohr, and McNamara'’s stock sales are suspicious. lotider N

Circuit law, the absolute value of the stock sale does not on its own give rise to anceafef

scienter.See In revantive 283 F.3d at 1092 (“[B]y themselves, large numbers do not necessat|i

create a strong inference of fraud.”). Rather, inside trading becomesicsusainly when
considered in comparison to the defendant’s overall portfolio and trading pradtmesxample,
in Lipton, the sheer fact that the defendant had sold 10,000 shares of common stock—even tt

he had never before sadahy shares—did “not support anynference of impropriety or fraud”

because 10,000 shares constituted only 1.4% of the defendant’s total holdings. 284 F.3d at 1

see also Roncon253 F.3d at 435 (suggesting that sales of 10% and 17% of an individual's
holdings were not suspiciousiy re Silicon Graphics183 F.3d at 986-87 (transactions of four of
six corporate officers who each sold less than 8% of their total holdings were piotosLsy.
Meanwhile, inNursing Home Pension Funthe Ninth Circuit found particularly relevant tfeect

that Oracle’s CEO Lawrence Ellison sold nearly $900 million worth of compank during the
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class period after having sold no stock in five years. 380 F.3d at 1232. Although the $900 m
worth of stock represented only 2.1% of the CEO'’s holdings, the Ninth Circuit held thae“whe
stock sales result in a truly astronomical figure, less weight should betgitlenfact that they
may represent a small portion of the defendant’s holdinigks.”

Although Defendants Smith, Guthart, Mohr, aidNamara appear to have profited richly
from their stock sales during the Class Period, the Court is unable to determimperekatage of
these Defendants’ total stock holdings were sold or whether these sales dexmtBéfendants’
stock sale pattes before and after the Class Period. Furthermore, that Plaintiffsibealéeeged
that Defendants Cukic or Gong profited from any stock sales during the €las$ Weakens the
inference that the other Defendants’ stock sales were motivated by nefatent to defraud the
market. In the absence of more detailed allegations, Plaintiffs’ allegafiomsider stock sales are
insufficient to support a strong inference of scienter.

Second, Plaintiffs argue that the unusually high compensation padka@efendants
support an inference of scienter because they included stock options and incentive payment
programs tied to Intuitive’s performance. According to the SAC, during the E&%od,
Defendants Smith, Mohr, Guthart, and McNamara “receivedauiielly more in total
compensation for ‘all services’ and ‘in all capacities,’ including inceria®ed compensation and
stock options, than in previous years or in future years.” SAC  473. Specificaiyndaat
Smith received an increase of ov8B8% from the previous years; Defendant Mohr received an
increase of over 192% from previous years; Defendant Guthart received an inf@ase248%
from previous years; and Defendant McNamara received an increase @B@%e from previous
years.Id. 11473, 490, 519, 548. In addition to the increased compensation of these four offig
Plaintiffs allege that “Defendant Smith led the Board of Directors to apmng adopt a
Severance Plan” near the end of the Class Period, benefitting all IndiReligsdants.ld. § 474.

The Supreme Court has recognized that “motive can be a relevant consideration, and
personal financial gain may weigh heavily in favor of a scienter inferericdlabs 551 U.S. at
325. The Court agrees that the notable spike in compensation packages for four of the Indivi

Defendants during the Class Period is suspicious. Nonetheless, the sheet Dxefetidants had
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performancebased compensation packages does not support an inference of scienter, for “[i]f
simple allegabns of pecuniary motive were enough to establish scienter, ‘virtually everyacgm
in the United States that experiences a downturn in stock price could be forced to defeiies
fraud actions.”™ Zucco Partners552 F.3d at 1005 (quotirigpton, 284 F.3d at 1038) (internal
citation omitted). Here, the SAC fails to allege how the unusually high commempatikages for
Defendants Smith, Mohr, Guthart, and McNamara betray fraudulent intent. Without more
particularized allegations connecting the twese bare averments fail to support a strong
inference of scienter for tHadividual Defendants.

4. Plaintiffs’ Scienter Allegations as a Whole

In assessinwhether Plaintiffs have sufficiently pled scienter, the Court must consider
“whether the total oplaintiffs’ allegations, even though individually lacking, are sufficient to
create a strong inference that defendants acted with deliberate or consciousrreskléNo. 84
EmployerTeamster Joint CounciB20 F.3cat 938 When reviewing the totalityf plaintiffs’
allegations, “[g]eneral allegations of defendants’ ‘haod'smanagement style, their interaction
with other officers and employees, their attendance at meetings, anetegit of unspecified
weekly or monthly reports are insufficientliy re Daoy 411 F.3d at 1022 (citinkgp re Vantive
283 F.3d at 1087). On the other hand, “specific admissions from top executives that they are
involved in every detail of the company and that they monitored portions of the company’s
database are fac®in favor of inferring scienter in light of improper accounting reporid.”

(citing Nursing Home Pension Fund80 F.3d at 1234).

As previously discussed, Plaintiffs’ theories of scienter independentharfahort of
creating the requisite strongé@nence. Even when viewed collectively, Plaintiffs’ allegations do
not create a strong inferentt&t either the Company or thalividual Defendants acted with
deliberate reckles®ssor engaged in conscious misconduct. Accordingly, not only haveif$aint
failed to plead a material misrepresentation or omission, but they have ldddalead the
necessary facts supporting a strong inference of scienter. The Coudrih&GBANTS
Defendants’ motion to dismiss the SAC.

C. Section 20(a) of the Exchang Act
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To prove a prima facie case under Section 20(a), a plaintiff must prove: (1) ‘&yrim
violation of federal securities law;” and (2) “that the defendant exercised actual or control
over the primary violator."See Howard v. Everex Sys., |28 F.3d 1057, 1065 (9th Cir. 2000).
Because Plaintiffs have failed to plead a primary securitiesit@ation, Plaintiffs have also failed
to plead a violation of Section 20(e$ee In re Cuterg10 F.3d at 1113 n.6. Accordingly,
Defendants’ motiona dismiss the Section 20(a) claim is aBRANTED.

D. Leave to Amend

Rule 15(a)(2) of the Federal Rules of Civil Procedure instructs court toy‘yee leave
[to amend] when justice so requires.” Nonetheless, a district court may ircrestidis denyeave
to amend “due to ‘undue delay, bad faith or dilatory motive on the part of the movant, repeate
failure to cure deficiencies by amendments previously allowed, undue prejudheedpposing
party by virtue of allowance of the amendment, [and] tytdif amendment.”’Leadsinger, Inc. v.

BMG Music Publ'g512 F.3d 522, 532 (9th Cir. 2008) (quotirgman v. Davis371 U.S. 178, 182

(1962)). “[W]here the plaintiff has previously been granted leave to amend and has subseque

failed to add the requte particularity to its claims, ‘[t]he district court’s discretion to deny leave
to amend is particularly broad.Zucco Partners552 F.3d at 1007 (quotirig re ReadRite Corp,
335 F.3d 843, 845 (9th Cir. 2003)).

Here, Plaintiffs have already been given leave to amend once before to cleficibades
identified by the Court. Although the Court dismissed Plaintiffs’ First Amended Complaint for
failure to adequately allege a misrepresentation or omission of a materighéaCourt observed
that Plaintiffs had “failed to allege any such dramatically false statement that mvertdhe
inference of scienter without particularized allegations as to the indivadyabrate officer
Defendamns.” Order at 17. The Court further put Plaintiffs on cethat “in order to overcome a
motion to dismiss with respect to any amended complaint, Plaintiff must either: (Ljgoain
dramatically false statement that itself creates a strong inference of delibekdssness or actual

knowledge of falsity; o(2) provide particularize[d] allegations of scienter with respect to each

® Plaintiffs amended their initial comptaionce as a matter of course, and filed their First
Amended Complaint within the time stipulated to by DefendaieeECF No. 45, 47.
36
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corporate officer Defendant.” Order at 17. “The fact that [Plaintiffs] fadezbrrect these
deficiencies in [theirBecond Amended Complaint is ‘a strong indication that tHaifféffs have
no additional facts to plead.’Zucco Partners552 F.3d at 1007 (quotirig re Vantive 283 F.3d
at1098). Accordingly, Plaintiffs’ SAC is dismissed with prejudice.
V. CONCLUSION
For the foregoing reasons, Defendants’ Motion to DismisS&(@ is GRANTEDwith
prejudice The Clerk shall close the file.

IT 1S SO ORDERED.

Dated:May 22 2012 H‘ M\v
LUCY RegKOH

United States District Judge
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