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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

MARY ANN SALMON, )  Case N0.10-CV-03636LHK
)
Plaintiff, )
V. ) ORDER GRANTING DEFENDANT'S
)  MOTION FOR SUMMARY JUDGMENT
MICHAEL J. ASTRUE )
Commissioner oSocial Security, )
)
Defendant. )
)

Plaintiff Mary Anne' Salmon(“Plaintiff”) brings this action to obtain review of the Social
Security Administration CommissiorisDecember 4, 2009 final decision denyimgy claim for
disability insurancebenefits. Plaintiff seeks an order reversing the final decision of the
Commissioner and awarding benefits, or alternatively remanding for hewmng. Presently
before the Court are the partiesossmotions for summary judgment. Having considered the
parties papers and the administrative record, the Court DENIES Plagtif6tion for summary
judgment, ECF No. 13 (PIl.’s Motand GRANTS Defendard crossmotion for summary
judgment, ECF No. 16 (Def.’'s Cross-Mot.).

l. Procedural and FactualBackground

This is thesecond timéPlaintiff's application for disability insurance benefits haen
judicially reviewed The facts are taken from the administrative record.

Plaintiff was born in 1943 and has more than a high school education. AR 250-51.
Plaintiff workedfor SunMicrosystems as a marketing coordinator until November 2002, when

was laid off. AR 62, 251Her past work experience includes employment as an office manage

! Although Plaintiff's middle name is spelled “Ann” in the complaint, the Court notés tha
Plaintiff's middle name appears to be spelled “Anne” in her signaeeg,e.g.AR 34, and in her
medical recordsSee, e.g AR 172. Accordingly, the Clerk shalpdate the case caption to reflect

the correct spelling of Plaintiff's middle name: “Anne”.
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leasing agent, and marketing coordinator. AR 103, F3aintiff alleges she wadisabled by,
among other things, degenerative disk disease, chronic back pain, anxiety, depredgiont-a
traumatic stress disorder resulting from an automobile accident in May 20031AR23.
Plaintiff alleges a disability onset date of May 5, 20&\R 51.

Plaintiff originally filed an application for disabilinsurancebenefits on September 8,
2003. AR 51-54. After holding a hearing, Administrative Law Judge (“ALJ") Rogdeared
Plaintiff's application on October 4, 2005, finding that Plaintiff was not disabled. AR 81. O
judicial review, Judge Fogel affirmede ALJ'sdecision denying disability benefit&almon v.
Astrue (Salmon J)Case No. 0&V-2111JF (N.D. Cal. Mr. 29, 2007).

Plaintiff appealedudge Fogel's decision to the Ninth Circuit, which reversed and
remanded.Salmon v. Astrue (Salmon,IB09 F. App’x 113 (9th Cir. Jan. 16, 2009.Ninth
Circuit panelfound that the ALJ did not err in weighing thedical testimony concerning
Salmon’s asserted physical impairment, and specifically that the ALJ detrmatdiscounting the
testimony of Plaintiff's physician, Dr. Ronald Greenwald, MID. at 115. Howevel majority
of the panel found thabe ALJerred by (1) improperly weighinghe evidence regarding
Plaintiff's claim of mental impairmenigl. at 114, and (2) improperly rejectiiiaintiff's pain
testimony. Id. at 115. Accordingly,itemajority “reversed and remanded for reconsideration of
thedetermination of Salmon’s mental capacity with instructions to accept Salnan’sptimony
as true” because “[t]he level of her pain may have a bearing on her depression andneveahl|
problems.” Id. at 116.

OnDecember 9, 2009ftar a hearingand upon reconsideration of the entire rectivd,
ALJ again denied disability insurance benefits. AR 320. Specifith#yALJweighed the

evidence regarding Plaintiff's mental impairmant found that:

[Plaintiff] was limited to lifting and carryingo more than 10 pounds occasionally
and no more than objects of minimal weight frequently. The [Plaintiff] was also
limited to standing and/or walking no more than 2 hours total intaosu8workday,
and sitting no more than 6 hours total in an 8-hour workday. The [Plaintiff's]
anxiety, depression, and chronic pain combined to result in mild restriction of her
ability to understand, remember, and carry out the highly complex and detaked ta
characteristic of skilled work; mild restriction on her ability to maintain the attention
and concentration necessary to perform the highly complex and detailed tasks
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characteristic of skilled work; and mild restriction of her ability to cope with the
work stress attendant to skilled work.

AR 311. Thus, the ALJ found that Plaintiff was capable of performing her past relevant
work as an office manager, as this work did not require the performance ofelaitdd
activities precluded biplaintiff's residual functional capacity. AR 319. As such, the ALJ
concluded thaPlaintiff was not disabledt any time between May 5, 2QGBe alleged

onset dateand December 31, 200the date Plaintiff was last insuredR 319.

Plaintiff sought reviewof the ALJ’'s2009 decision before the Appeals Council, but the
AppealsCouncil declined to review the decision. AR 2Z88L. Plaintiff filed the instant complaint
on August 18, 2011. ECF No. 1. Plaintiff filed her motion for summary judgment on February
2011. ECF No. 13. Defendant filed ki®ssmotion for summaryydgment on April 15, 2011.
ECF No. 16. Plaintiff filed her reply on April 28, 2011. ECF No. 17.

I. Legal Standards

A. Standard for Reviewing the ALJ Decision

The Court has authority to review the ALJ decision pursuant to 42 U.S.C. § 4066).
Court may only disturb the ALJ decision if it is unsupported by substantial evidence @écang
as a whole or if it is not an application of the proper legal standard. 42 U.S.C. § ¥@5(iggn v.
Halter, 260 F.3d 1044, 1049 (9th Cir. 2001 5ubstantial evidence is such relevant evidence as
reasonable mind might accept as adequate to support a concludigfeiting Richardson v.
Perales 402 U.S. 389, 401 (1971)). If the evidence supports more than one rational interpretd
the Court must uphold the ALJ’s conclusidBurch v. Barnhart400 F.3d 676, 679 (9th Cir.
2005);Matney v. Sullivan981 F.2d 1016, 1019 (9th Cir. 1992).

B. Standard for Determining Disability

The Social Security Act defines disability as the “inability to engagaynsubstantial
gainful activity by reason of any medically determinable physical or mempairment which can
be expected to result in death or which has lasted or can be expected to lashfouawes period
of not less than twelve months.” 42 U.S.C. § 423(d)(1)(A) (emphasis adbeel)mpairment

must also be so severe that a claimant is unable to do her previous work, and cannetiteagag
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other kind of substantial gainful work which exists in the national economy,” giveagker

education, and work experience. 42 U.S.C. § 423(d)(2)(M)e claimant carries the initial

burden of proving a disability. Ukolov v. Barnhart420 F.3d 1002, 1004 (9th Cir. 2003 the

claimant proves a prima facie case of disability, showing that (1) sio¢ gesently engaged in a

gainful activity, (2) that her disability is severe, and (3) that she cannotiperfork she has done

in the past, then the Commissioner has the burden of establishing that she can perform “

significant number of other jobs in the national economjhbmas v. Barnhay278 F.3d 947, 955

(9th Cir.2002).

The ALJ evaluates Social Security disability cases using ssfeqe evaluation proces20

C.F.R. 8 404.1520.

1.

The ALJ must first determine whether the claimant is presenggiged in
substantially gainful activity20 C.F.R. § 404.1520(b). If so, the claimantis n
disabled; otherwise the evaluation proceeds to step two.

The ALJ must determine whether the claimant has a severe impairment or
combination of impairments. 20 C.F.R. 8§ 404.1520(chot, the claimant is
not disabled; otherwise the evaluation proceeds to step three.

The ALJ must determine whether the claimaihpairment or combination of
impairments meets or medically equals the requirements of the Li$ting o
Impairments, 20 C.F.R. § 404, subpart P, app. 1. 20 C.F.R. § 404.1520(d).
the claimant is disabled; otherwise the analysis proceeds to step four.

The ALJ must determine the claimantesidual functional capacity despite
limitations from theclaimants impairments.20 C.F.R. § 404.1520(e)f the
claimant can still perform work that the individual has done in the past, the
claimant is not disabledf he cannot perform the work, the evaluation procee
to step five. 20 C.F.R. § 404.1520(f).

In this step, the Commissioner has the burden of demonstrating that the clai

is not disabled. The Commissioner must show that the claimant can perform
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some substantial gainful work in the national economy, considering a claamant’

age, education, anvocational background. 20 C.F.R. § 404.1520(g)(2).
[I. Analysis

In this case, the ALJ found that Plaintiff was not engaged in substantiallylgaork,
assumed that Plaintiff had a severe combination of impairments, and determirilditidf’s
combination of impairments did noteet or medically equal the requirements of the Listing of
Impairments Accordingly, at step four of the five step evaluation process, the ALJ detdrmine
Plaintiff's residual functional capacity, found that Plaintiff could perfoemgast work, and
concluded that Plaintiff was not disable@laintiff argues that the ALJ improperlfd) failed to
credit Plaintiff's pain testimony as true when determining Plaintiff's phisigaairment (2)
rejected an evaluating physician’stiemonyconcernindgPlaintiff's mental impairmentvithout
specific and legitimate reasqrad(3) improperlyweighed the evidence in determining that
Plaintiff's residual function capacity did not preclude her from working as areafianagerThe
Court addresses these arguments in turn.

A. The Scope of the Ninth Circuit's Remand Was Limited to Mental Impairment

The ALJ“adopt[ed the exertional limitations defined [his] October 5, 2005 [decision],
and incorporated by reference the explanatiot rationale contained in that decision for its
finding that the claimant retained an exertional resitluadtionalcapacityfor afull range of
sedentary work.”AR 311.

Plaintiff contends that the ALJ failed to follow the Ninth Circuit’s instructions amarel
by adopting his prior finding regarding Plaintiff's exertional residual ional capacity. PIs
Mot. 7. Specifically, Plaintiff argues thtétte ALJ was obligated to acceplaintiff's testimony
regarding hephysicallimitations“on sitting, standing, and walkingds true becaugbe ALJ was
obligated to acceplaintiff’'s pain testimony as trudd. Plaintiff asks the Court to overturn the
ALJ’s decision, lBcause the ALSimply adopted his previous rulings on Plaintiff's physical
impairmentwithoutreevaluating Plaintiff’'s physical impairment in light of Plaintiff's pain

testimony. SeeAR 311.
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The ALJ by contrastinterpretedhe remand as follows: “the Ninth Circuit directbe
undersigned to issue a new decisiomvaluating the severity of the claimant’s mental
impairments and the issue of whether the claimant suffered from any mernditgisa. and
accepting the claimant’s pain testimony as true in evaluatingettegity of her mental
impairments.” AR 307. The ALJ stated that: “The specific issue is whetkeoasideration of
the severity of the claimant’s psychiatric impairments and chronic-paihen considered in
conjunction with the exertional limitatiom®ntained in the prior ALJ decision and specifically
upheld by the United States District Court and the Ninth Circuit Court of Appeatsild reduce
her residual functional capacity enough to prevent the claimant from perfonemmgst relevant
work or adjusting [sic] other work which exists in significant numbers in the nhgonaomy.”
AR 308.

The Court disagrees with Plaintiff's interpretation of the scope of the ’intlit's
remand, and finds that the ALJ interpreted the scope of the resoenedtly. The ALJ’s reading
of the scope of the remand comports with the Ninth Circuit’s order. As discussed abdvtith
Circuit affirmed the ALJ’s findings regarding Plaintiff's assenpdysicalimpairmentand
remandedor the ALJ to reconsider only his findings regarditigintiff's asserteanental
impairmentin light of Plaintiff's pain testimony Specifically, the Ninth Circuit “reversed and
remanded for reconsideration of the determination of Salnmoergal capacityvith instructions to
accept Salmon’s pain testimony as true” because “[t]he level of her painavaw lbearing on her
depressiorand overalmental problem$ Salmonll, 113 F. App’x at 116 (emphesadded).

Thatthe relevant regulations clearly dimgjuish between the assessment of physical and
mental impairmenturthersupports the ALJ’s interpretation of the remand. For example, the
regulations state “[d]mited ability to perform certaiphysicaldemands of work activity, such as
sitting, standig, walking, lifting, carrying, pushing, pulling, or other physical functions (includin
manipulative or postural functions, such as reaching, handling, stooping or crouchinggdonzey
your ability to do past work and other wdrk20 C.F.R. § 404.1545(b) (emphasis added). By
contrast, “[a]limited ability to carry out certaimentalactivities, such as limitations in

understanding, remembering, and carrying out instructions, and in responding apgyotriat
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supervision, co-workers, and work pressures in a work setting, may reduce yytabo past
work and other work. 20 C.F.R. 8§ 404.1545(c) (emphasis added).

Thus, edeterminatiorof the severityof Plaintiff's physicalimpairment wasutside othe
scope othe remand Therefore the ALJ did not err in adopting his previous determinations as t
Plaintiff's physical impairmentCf. MendezGutierrez v. Gonzale<44 F.3d 1168, 1173 (9th Cir.
2006) An agency, like the district courthas no power to expand [the] remand beyord th
boundary ordered bghe Ninth Circuit]). Accordingly, the ALJ’s purported failure to reconsider
Plaintiff's asserted physical impairment in light of Plaintiff's pain testimony veasaversible

error.

B. The ALJ Articulated Specific andL egitimate Reasons for Discounting Dr.
Silverman’s Testimony

An ALJ may only reject maexamining physiciars opinion, where that opinion is
contradicted by other evidence in the recéwod,'specific and legitimate reasons that are supports
by substantial evidence the record.” Carmickle v. Comm, Soc. Sec. Admin533 F.3d 1155,
1164 (9th Cir. 2008). Plaintiff argues that the ALJ improperly discounted the opinkiaintiff’s
examining physicianDr. David H.Silverman,Ph.D.without articulating specific and legitimate
reasons for doing so. The Codisagrees.

Dr. Silvermarevaluated Plaintiff's psychological conditiom November 11, 2004AR
220. Dr. Silverman found that Plaintiff exhibited the following symptoms: “profjund
depresgon]”; “anergi[a]’; “severe insomnig’disturbedappetite “extremely impaired”
concentrationproblems with shorterm memorydaily flashbacks oPlaintiff's 2003 camlaccident
frequent panic attackand auditory hallucinations. AR 220-2& Dr. Silvermars opinion,

Plaintiff suffered from “severe depression, major anxiety disorder, fandi likely pst-raumatic
stressdisorder! AR 222. As such, Dr. Sierman concluded that Plaintiff's was presently
“decompensated” andannot work.” Id.

The ALJarticulated severalpecific and legitimateeasons for discounting Dr. Silverman’s

opinion. Specifically, the ALJ found that Dr. Silverman’s report was unpersuagive@nsistent

with other evidencéen the recordncluding other medical evidence, Plaintiff's neighbor’s
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testimony, and Plaintiff’'s own testimony. The Court discusses each At thearticulated

reasons in turn.

1. Dr. Silverman’s Report Was Unpersuasive

The ALJaccordedr. Silverman’sopinion“little weight” becauset was brief and
conclusory, based almost entirely on Plaintiff’'s subjective reportsDargilverman’s
examination of Plaintiff took placat Plaintiff's attorney’'sequest AR 317-18.

The ALJ appropriatelyconsideedthe brief and conclusory natuséDr. Silverman’s
opinion as a reason to discount@eeBatson v. Comm’r of Soc. Sec. Adm#h9 F.3d 1190, 1195
(9th Cir. 2004). Howevethe latter two factors the lack of objective evidence atie factthat
the examination took place Rlaintiff's attorneys request- would not, on their owrhe sufficient
reasons to discount Dr. Silverman’s Rep@eeHuynh v. AstrueNo. CV-09-5772-JEM, 2010
WL 3749270, at *7 (C.D. Cal. Sept. 20, 201{®sfychiatric impairments are not as amenable t
substantiation by objective laboratory testing as are physical impaifjndesidick v. Chaterl57
F.3d 715, 726 (9th Cir. 1998])1] n the absence of other evidence to undermine the credibility o
medical report, the purpose for which the report was obtained does not providereatediasis
for rejecting it”). Nevertheless, the ALJ did not consider thesetwofactors alone, and thus
their consideratiomas not errar See, e.gid. (“Evidence of the circumstances under which the
report wasobtained and its consistency with other records, reports, or findings could, however
form a legitimate basis for evaluating the reliability of the reportAs discussed below, the ALJ
also discredited Dr. Silverman’s opinibecause it was inconsistemith other evidence in the

record.

2. Dr. Silverman’s Report was Inconsistent with Other Medical Evidence

An ALJ may discredievauatingphysiciansopinions that are unsupported by the record §
a whole or by objective medical findings. The ALJ “accord[ed] less weight to th@omf Dr.
Silverman as it applies to the claimant’s baseline mental functional level as abigd¢ted

complaints of anxiety, depression, posttraumatic stress symptomatology, anid plain because
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it is lesswell supported by the evidence in the case record as a whole than the opinions of Dr.

Weiss and Dr. Ludia . . . .” AR 319°

a. Dr. Weiss

Dr. Laurie WeissPh.D's opinion stands in sharp contrast to Dr. Silverman’s. Diis¥Ve
approved the April 5, 2004 evaluation of Plaintiff's psychological condition coedbgt
examining psychological assistant Jacklyn ChandhdR 163-166. Ms. Chandlexdministered a
number of tests, including Rey’'s memory test, the WNIShe WMS-1II, and the Bendefestalt
Il. AR 165. Dr. Weisss reportnoted thaPlaintiff appearedo be dressed and groomed
adequately, to be alert and oriented in all spheres, and to exhibit clear and cqlesmemt AR
164. Unlike Dr. Silverman, Dr. Weissreportfound thatPlaintiff's thought process was logical,
and that she did not show signs of delusions, hallucinations, or other signs of thought disorde
164. Dr. Weisss reportnoted that Plaintiff presented as depressed, but functioning whtnin
average range with no significant deficits. AR 165. Although Dr. \Meisportnoted that
Plaintiff appeared to be in physical pain throughout her tedling)Veisss reportfound that
Plaintiff was able to understand, remember, and carry out simple, detailed, andxcomple
instructions without special or additional supervision; was able to maintain catentr
persistence, and pace for the duration of the evaluation; and was able to interiapfy with
the examiner. AR M665. These finings contradict Dr. Silverman’s findings that Plaintiff had
“extremely impaired” concentration and problems with skemn memory. AR 220-221.
Moreover, as discussed below, the findingBinWeiss’sreportare consistent with and supported
by Plaintif’'s neighbor’s testimony and Plaintiff’'s own testimony.

“To the extent that a nemmeatingopinion rests on objective clinical tests, it must be viewe
as substantial eviden¢eMagallanes v. Bower881 F.2d 747, 751 (9th Cir. 198®ternal
alterations and quotation omitted). Thus, because, as discussed above, the finBiny& @mss’s

reportrested on several objective teskt®y constitute substantial evidence.

2 Although the doctor’s last name is spelled “Lucilla” in the ALJ opinion, AR 319, in the doctor’
report his name is spelled “Lucila.” AR 169. The Court adopts the spelling in the report
9
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NeverthelessPlaintiff objects to the ALJ’s reliance @r. Weiss’sreport. Accordig to
Plaintiff, Dr. Weissdid notassume the accuracy of Plainsfpain testimonyas required by the
Ninth Circuits remand and thuDr. Weiss’sopinionhas“no value.” Reply4. Second, Dr. Weiss
did not use either use the “Serial Sevens” or “Sditaees” test to diagnose Plaintiff's
concentration, persistence, or pacBoth of these objections are without merit.

The Ninth Circuit’s remand did not requitee ALJ to discredit all medical opinions that
failed to explicitly take Plaintiff's pain testimony as truedeed, the Ninth Circuit explicitly
approved of the ALJ’s reliance on the testimony of Dr. Salamacha, M.D., even thowgis ther
evidence that Dr. Salamacha assumed the accuracy of Plaintiff's pain tgstife® Salmon I
309 Fed. App’x. at 115. Moreover, Dr. Weiss’s opinion is baseabgattive testing measuring
the mental capabilities of Plaintiff. Plaintiff's test performance reflected Pfanental
capabilities at the time of her evaluation and therefore toolastount Plaintiff's painat the time

Plaintiff cites no authority to support her argument that a failure t6Qesgal Threesor
“Serial Severisobs a medical diagnosis of its legitimacy, and this Court can find no such
requirement in the regulation itseIlndeed, the regulation merely listSérial Thre€sor “Serial
Sevensas examples of tests used to assess concentr&es20 C.F.R. pt. 404, subpart P, app. 1
8 12.00(c)(3) (“On mental status examinations, concentration is assessskissyt¢a aaving
you subtract serial sevens or serial tarfsem 100.”)(emphasis added)Thus, the regulation
leaves open the possibility that otlodjectivetestscanbe used to validly assess concentration.

As such, Plaintiff has failed to show thihé ALJ’s reliance on Dr. Weisstgpinionwas
impermissible or unsupported by substantial evideAaeordingly, the Court finds that the ALJ
properly considered Dr. Weiss’s opinion and that Dr. Silverman’s opinion’s inconsistéhdyr.
Weiss’s opinia was a legitimate and specific reassmpported by substantial evidenioe,

discounting Dr. Silverman’s opinion.

% “Serial Sevens” and “Serial Threes” refer to a type of test to assess concentraéimely the
subject subtracts seriagdwens or serial threes from 108ee20 C.F.R pt. 404, subpart P, app. 1 §
12.00(C)(3) (emphasis aeld).
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b. Dr. Lucila

The ALJ found that the opinion of Dr. LucHaa nontreating nonexamining state agency
medicalconsultant- and Dr. Weiss’s opinion were “mutually supporting and well supported by
the evidence in the case record as a whole.” AR 31Be Weight afforded a noexamining
physician’s testimony depends ‘on the degree to which they provide supporting espkafat
theiropinions.” Ryan v. Comm’r of Soc. Sg628 F.3d 1194, 1201 (9th Cir. 2008) (quoting 20
C.F.R. § 404.1527(d)(R)

On June 4, 200Dr. Lucilareviewed all of the existingveence on the record, whict
thetime included Dr. Weiss’s report, but did not include Dr. Silverman’s opinion. AR 167-69.
Without providing any analysis or explanation, Dr. Lucila merely concludedtibi was “no
medically determinablpsychimpairment.” AR 16.

Thus, because it provided no supporting explanabon,.ucila’s reportwas entitled to
little weight. Ryan 528 F.3cat 1201. However, because Dr. Lucila’s opinion was consistent wi
Dr. Weiss’s opinion and consistent with other record evidence, the opinion is addalbedh
weak,reason to discredidr. Silverman’sopinion. See Morgan v. Comm’r of Soc. Sec. Admin.
169 F.3d 595, 600 (9th Cir.1999) (an ALJ may rely on the opinion of a non-examining, non-
treating physician to discredit an examining physician only when thexamining physiciars
opinion is supported by and consistent with the other evidence in the record).

Plaintiff alsoseeks to discredit Dr. Lucila’s opinion because it did not assume the accur
of Plaintiff's pain testimony Reply 4. Howevelhecausd®r. Lucila’s opinion relied on the
opinion of Dr. WeissPlaintiff's argument isinpersuasive as to Dr. Lucila’s opinifm the same
reasons it was unpersuasive as to Dr. Weiss’s opinion. Accordinglfgctthat Dr. Lucila’s
reportcontradicted Dr. Silverman’s opiniomas a legitimate and specific reassapported by
substantial evidencéyr discounting Dr. Silverman’s report.

3. Dr. Silverman’s Report Was Inconsistent withPlaintiff’'s Neighbor's Testimony

Dr. Silverman’s opinioralsoconflicted with Plaintiffs neighbor’stestimony. Plaintiff's
neighbor, Ms. Bajarin, acknowledged that Plaintiff had difficulty with memory andectration.

AR 77. However, Ms. Bajarin also testified that Plaintiff was able to followtewiand spoken

11
CaseNo.: 10CV-03636LHK
ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

th

acy




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0NN WN P O ©OW 0o N O o dN WwWN B O

instructions, handle stress, get along with authority figures, and handle cirarmégme. Id. at
78-79. These latter statements contradict Dr. Silverman’s findings regarding Pimigntal
capacityand aresupported by Dr. Weiss'’s findings. Accordingly, Dr. Silverman’s inconsistency
with Plaintiff's neighbor’s testimony is a further legitimate and specific reasgported by
substantial evidencégr discounting Dr. Silverman’s opinion.

4. Plaintiff's Own Testimony Contradicted Dr. Silverman’s Opinion

Plaintiff's own testimony alsaontradicted Dr. Silverman’s opinion and supported Dr.
Weiss’s findings. The ALJ notdde following aspects of Plaintiff's testimany

¢ while Plaintiff testified that she could not remember things like she used to, shg

also testified that she could keggpaintments and perform other tasks as long a$

she wrote things down. AR 258, 313, 485-86.

¢ while Raintiff testified that she was frightened of riding as a passenger in a car
she also testified that she regularly drove herself. AR 259, 313.

¢ Plaintiff testified that she could perform all of her own sEdfe, drive to the
grocery store a few times each month, attend church weekly, barbecue meals
herself five times a week, and perform chores sucussng AR 264, 313, 476-
77, 479-50.

A)%4

for

¢ while Plaintif testified that she had memory and concentration problems, she glso

testified that this may be due to her age. AR 258, 313, 485.

The fact that Plaintiff could remember things she wrote down, was able to drive herself,
was able to perform all of her salaire was inconsistent with Dr. Silverman’s findings regarding
Plaintiff's mental capabilitieand supported Dr. Weiss’s findings. Accordingly, Plaintiff’'s own
testimonys inconsistency witlr. Silverman’s report was a legitimate and specific reason
supported by substantial evidence, for discounting Dr. Silverman’s opinion.

In conclusion, when weighing the evidence regarding Plaintiff’'s mental impat,the
ALJ did not err in giving Dr. Silverman’s report relatively less weight thanVeiss’s opinion
and other evidence in the record. The ALJ gave several legitimate and spasiitsrgupported

by substantial evidencéor discounting Dr. Silverman’s testimony.
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5. The ALJ Properly Weighed theEvidenceRelating to Plaintiff's Mental
| mpairment

As stated above, the focus of the Court’s review at step four of the ALJ’s fivenstigpiga
is whether Plaintiff's residual functional capacity precluded Plaintifrfiperforming work that
she had done in the past. The ALJ determined that Plaintiff's anxiety, depressiom;cemcl gain
caused only a mild restriction on her ability to understand, remember, and cahg bigitly
complex and detailed tasks of skilled work; a mild restriction on her ability to math&in
attention and concentration necessary to perform the highly complex and det&ged tas
characteristic of skilled work; and a mild restriction in her ability to cope wattk \stress
attendant to skilled work. AR 310, 318-19. Thus, the ALJ determined that Plaintiff retaéned t
residual capacity to perform her previous job as an office manager. AR 318digty, the ALJ
concluded that Plaintiff was not disabled and therefore not entitled to disaislirance beriies.*

Plaintiff argues that the ALJ erred in weighing the evidence relating taifisimental
impairment in determining1) Plaintiff's residual capacityand(2) her ability to perform her
previous work.The Court disagrees.

In assessing a claimts residual functional capacity, the ALJ must assess all evidence,
including the claimant’s medical reports, to determine what capacity a claimant hagk
despite her medicapairmen(s). 20 C.F.R. § 404.1545(a). The ALJ may resolve disputes in
contradicted medical evidenc&lagallanes 881 F.2d at 750.

The ALJ properly weighed all of the evidence in determining PlaintifSglteal functional
capacity. As discussed abovéhe ALJ gave specific and legitimate reas@ugportedy
substantial evidence, for discounting Dr. Silverman’s opinion. Thu&s within the ALJ’s
discretion to find that Dr. Weiss’s opinion, which was supported by objective testing@utted
by the reord as a whole, was more reliable than Dr. Silvermapision. Further, it was within
the ALJ’s discretion to find that Plaintiff's testimony concerning her datliyiies, and her
neighbor’s testimony concerniijaintiff’s ability to interact with he world, supported a finding

that Plaintiff was more functional than Plaintiff alleged or that Dr. Silverman fo8ed Verduzco

*The ALJ also held, in the alternative, that Plaintiff was able to perform joth&rand thus would
not be disabled under step five. AR 319. However, as this Court upholds the ALJ’s step four
analysisthe Court does not address step five.
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v. Apfe] 188 F.3d 1087, 1090 (9th Cir. 1999). By highlighting contrary evidence, including tha
another examining doctor, and specifically weighing this evidence against\2rngain’s report,
the ALJproperly weighed the conflicting evidence regarding Plaintiff's residuadtional
capacity

The Court next examinaghether, given Plaintiff's residual functional capacihe ALJ
erred in finding that Plaintiff was able to perform her past wétkintiff bears the burden of
proving she could no longer perform her past work duringelevantperiod. Pinto v. Massanari
249 F.3d 840, 845 (9th Cir. 2001)he ALJconsidered whether Plaintiff's residual functional
capacity allowed her to perform work as an office manageich is skilled andequires a
sedentary exertion level. AR 319 (citing Dictionary of Occupational TitROT") title 186.117-
034), 372 Accading to the DOT, this job requires reasoning, math, language, writing, speakirn
andpeople skills. DOT title 186.117-034, D.’s Mot. 12. The ALJ found that, even taking
Plaintiff's pain testimony as true, Plaintiff's anxiety and depression egsalonly mild mental
limitations AR 319. Thus, the ALJ determined that Plaintiff's mental capacityswéicient to
perform skilled workgenerally, and Plaintiff's former job as an office manager specificAlty
such, the ALJ concluded that during tleéevanttime period, Plaintiff was able to perform her pas
job as an office managertAs discussed above, there is substantial evidence to stippéit]’s
conclusionthat Plaintiff suffered only mild mental limitationand therefore to support the ALJ’s
conclusiorthat Plaintiff was not disabled.

Plaintiff contends that the ALJ erred becaasecational expert‘'VE”) did not provide
DOT numbers for any of the Plaintiff's past relevant work. Pl.’s Mot. 12. The Godst this
irrelevant in reviewing ta ALJ’s step four analysis because the ALJ did not rely upon the
vocational experin his most recent decisiomhe ALJ obtained th@hysical and mental
requirements for Plaintiff past relevant workrom Plaintiff's own description of her duties in her
various positionsSeeAR 362-371. Moreover, theetermination at step four thatlaimant could
return to past relevant work need not be supported by vocational testi®ee@rane v. Shalala
76 F.3d 251, 255 (9th Cir. 1996). Thus, the ALJ did not err by failing to require the VE to pro

DOT numbers for any of the Plaintiff's past relevant work.
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Finally, Plaintiff contends that Dr. Weiss’s report actually supports a finding that Plaintit

could not perform her past workd. at 13. In particular, Dr. Weiss measured Plaintiff's IQ at 91
in the 2Th percentile, while the DOT descriptiomelied on byhe ALJrequirea learning ability in
the top third of the population, excluding the top 10%, for the position of office mariagar.
title 186.117-034; D.’s Mot. 13. Although Plaintiff's 1Q level, as determined by Dr. Weiss, doeg
not paint a picture of perfect mental health and cuts against a finding of nontjistdglie is
nonetheless substantial evidence supporting the ALJ’s finding of nondisabitityVeiss’s
conclusionsas to Plaintiffs abilities to concentrate and perform complex tasks are safftoe
support the ALJ’s finding of nondisability. In the endsithe ALJ’s task, and not this Court’s
task, toresolve ambiguitied the evidenceSee, e.gMagallanes 881 F.2cat 750. Thus, because
the ALJ’s decision both applied the correct legal standard and was supported byislibstant
evidence, the Court AFFIRMS.

IV.  Order

(1) Plaintiff’'s Motion for Summary Judgment is DENIED;

(2) Defendant’s Motion for Summary Judgment is GRANTED;

(3) The Clerk of the Court shall close this file.
IT IS SO ORDERED.

Dated: March ‘ J e
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