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18
19 l. INTRODUCTION
20 Plaintiff Lillian Molina (“Plaintiff”) brings this action pursuant to 42 U.S.C. 88 405(g) and
21 1383(c) to obtain review of the Social Security Administration’s final decisioging her claim
22 for disability benefits. Plaintiff seeks an order reversing the decisithe AAdministation and
23 awarding benefitxr, in the alternative, remanding for further administrative proceedings.
24 Presently before the Court are the parties’ emetions for summary judgment. Having
25 considered the parties’ papers and the administrative recoi@pthregrants Defendant’s Motion
26 for Summary Judgment and denies Plaintiff’'s Motion for Summary Judgment.
27
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[Il. BACKGROUND

Plaintiff wasborn on April 20, 1959 in the Philippinesdministrative Record (“AR”at
100, 105. She had two years of college education and had previously worked as a fiber optic{
technician and manufacturing associédeat 124. Since June 1994 she has been seeing Dr. He
S. Cerezo, who has stated thahlasbeen treating her for bipolar disorder, anxiety disorder, and
symptoms opost traumatic stress disord®TSD) Id. at251. Dr. Cerezdasprescribed several
different antidepressant and antianxiety medications as treaticheatt251, 254 Plaintiff dleges
that she became disabled March 1, 2003 because of “depression and anxiety” as well as the
inability to “stay focus [sic] to work.Id. at 123—-24. Dr. Cerezo has opined that her symptoms ol
PTSD have resulted from her being raped as a young child in the Philippines angdagerb&ed
by a ceworker exposing himself to her and inappropriately touching her while she wiisigvior
the United Statedd. at 253.

On July 20, 2007, Plaintiff filed for Title Il Disability Insuranceridits alleging disability

dating back to March 1, 200R&l. at 11.Plaintiff was examined by state agency physician Dr.

Archimedes R. Garcia who prepared a report dated October 12, 2007 evaluating her céhditiop.

at 240.Plaintiff's application for disability benefits was denied later that mastik therfiled for
reconsiderationd. at 51, 62 Dr. Cerezo issued a medical source statement dated Decefmber 2
2007 in which he presented his opinion about Plaintiff's medical condition and ability told:ork.
at249-52 Plaintiff's application for benefits as deniedipon reconsideration in January 20@B.
at63.

OnFebruaryl4, 2008 Plaintiff filed a timely request for a hearind. at69. The hearing
took place on June 3, 2009 before administrative law judge Randolph E. Schum (hereafter “th
ALJ”) of the Office of Disability and Adjudication Review in Oakland, California.rRitj who
was represented by an attorney, testified that she was easily angry ahbkjrhiad difficulty
leaving her home without a family member accompanying her, hadupable to answer the

telephone, and had experienced panic attacks on several occlasiatikl, 30-32. A vocational
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expert, Jeff L. Clark, also made an appearaitceat 11.

After the hearing, the ALJ requested that Plaintiff undergo a consultatweiation with
Dr. Maria Antoinette D. Acenas, which took place on July 10, 2866id. at 350Dr. Acenas
subsequently filed a repart which she evaluated Plaintiff's conditi. Id. at 350-51The ALJ
also sent a letter to Dr. Cerezo dated July 30, 2009 requesting firatviee medical records or a
new, more detailedeport to support his December 27, 2007 statenhdrdt 354. In responsey.
Cerezo sent a letter datedgust 6, 2009 to the ALJ affirmingnd iterating hi007 medical
source statement and repddt. at 352—53.

In a decision dated Octob#8, 2009, the ALJ found that althouBtaintiff did suffer from
some mental and emotional limitations, she had thduakfunctional capacity to carry out a full
range of work at all exertiolevels, but limited to simple and naletailed tasks in a non-public
setting.ld. at 14. Based on the determination that she could still work gainfully, the ALJ conclU
that Plaintiff was not disabled as defined bg Social Security Actd.

On September 14, 201Blaintiff filed the instant action requestipglicial review of the
Administration’sdecision SeeDocket Item No. 1. On January 6, 2011, Plaintiff moved for
summary judgmentSeeDocket Item Nol1, PIl.’s Mot. for Summ. J*Pl.’s MSJ”). On March 9,
2011, Defendant Michael J. tkge, Commissioner of the Social Security Admi@son
(“Defendant”) crossnoved for summary judgmengeeDocket Iltem No. 16Def.’s Mot. for

Summ. J(“Def.’'s MSJ").

lll. LEGAL STANDARDS

A. Standard for Reviewing the ALJ’'s Decision

Pursuant to 42 U.S.C. § 405(g), the Court has authority to review an ALJ decision. The

Court’s jurisdiction, however, is limited to determining whether the denial of beme8upported
by substantial evidence in the administrative reciokdA district court may only reversbe ALJ

decision if it is not supported by substantial evidence or if the decision was basgdl @mnriar.
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Id.; accordVertigan v. Halter260 F.3d 1044, 1049 (9th Cir. 2001). “Substantial evidence” is mq

than a scintilla, but less than a preponderance. Thomas v. Barnhart, 278 F.3d 947, 954 (9th (

2002). The standard requires relevant evidence that a “[r]leasonable mindougbt as adequate

to support a conclusionVertigan 260 F.3d at 1049 (citing Richardson v. Perales, 402 U.S. 389

401 (1971)). The Court must uphold the ALJ’s conclusion if it is one of several rational

interpretations of the evidence. Burch v. Barnhart, 400 F.3d 676, 679 (9th Cir. 288€3)so

Matney v. Sullivan, 981 F.2d 1016, 1019 (9th Cir. 1992).

B. Standard for Determining Disability

The Social Security Act defines disability as the “inability to engage irsabgtantial
gainful activity by reason of any medically determinable physical or mempairment which can
be expected to result in death or which has lastedmbe expected to last for a continuous perig
of not less than twelve months.” 42 U.S.C. § 423(d)(1)(A). The impairment must also be so s4
that a claimant is unable to do her previous work, and cannot “engage in any other kind of
substantial gainfuvork which exists in the national economy,” given her age, education, and W
experience. 42 U.S.C. 8 423(d)(2)(A). “The claimant carries the initial burden of piving
disability.” Ukolov v. Barnhart, 420 F.3d 1002, 1004 (9th Cir. 2005). If the claimant proves a

prima facie case of disability, then the Commissioner has the burden ofsbéstgithat she can
perform “a significant number of other jobs in the national econofiyoimas 278 F.3d at 955.
“The Commissioner can meet this burden throughebkgmony of a vocational expert or by
reference to the Medical Vocational Guidelines at 20 C.F.R. pt. 404, subpt. P, ajgp. 2.”

The ALJ evaluates Social Security disability cases using ssfeqeevaluation process. 20
C.F.R. 8§ 404.1520, 416.920.

1) The ALJ must first determine whether the claimant is presently engaged imsialigta

gainful activity. 20 C.F.R. 88 404.1520(b), 416.920(b). If so, the claimant is not disabled,;

otherwise the evaluation proceeds to step two.

4
Case No.: 14CV-0411GEJD

ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT ANDENYING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

re

Cir.

d

eVer

ork




United States DistrictCourt
For the Northern District of California

© 00 N oo o A~ W N Bk

N RN N RN N N N NN R P R R R R R R R
o N o 0~ W N P O O 0 N o 0 b~ W N Rk oo

2) The ALJ must determine whether the claimant has a severe impairment or @ibonbof
impairments. 20 C.F.R. 88 404.1520(c), 416.920{c)ot, the claimant is not disabled;
otherwise the evaluation proceeds to step three.

3) The ALJ must determine whether the claimant’s impairment or combination of impé&rme
meets or medically equals the requirersasftthe Listing of Impairment20 C.F.R. 88 20
C.F.R. § 404.1520(d), 416.920(d). If so, the claimant is disabled; otherwise the analysi

[72)

proceeds to step four.

4) The ALJ must determine tledaimant’s residual functional capacity despite limitations
from the claimant’s impairments. 20 C.F.R. 88 404.1520(e), 416.920(e). If the claimant car
still perform work that the individual has done in the past, the claimant is not disélbled. |
cannot perform the work, the evaluation proceeds to step five. 20 C.F.R. 88 404.1520(f),
416.920(f).

5) In this step, the Commissioner has the burden of demonstrating that the clainmnt is
disabled. Considering a claimant’s age, education, and vocational background, the
Commissioner must show that the claimant can perform some substantial gainfut workl

the national economy0 C.F.R. 88104.1520(g), 416.920(g).

V. DISCUSSION
Plaintiff requestshat the court reverse the ALJ’s final decision and remand the case to the
Social Security Administration for an award of beneféisePl.’'s MSJ Alternatively, Plaintiff
requests that this case be remanded for further administrative procdediegdjudicate the
issuesld. Plaintiff supports these requests with the following contentionghglALJerroneously
failed to provide sufficient basis for rejecting the findings and opinions of DrzQ«(2) the ALJ
erred in crediting the opinion of Dr. Acenas; and (3) the ALJ had no medical basis for its

determinatiorregardingPlaintiff's residual functional capacity.
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A. The Rejection of the Opinion of Dr. Cerezo

Plaintiff argues that the ALdrred in rejectinghe findings and opinions of Dr. Cerezo
without sufficient reasoning?l.’s MSJat 4.If a treating or examining doctsropinion is
contradicted by another doctor’s opinion, an ALJ may reject the treatingrarmeng doctors
opinion only by providing specific and legitimate reasons that are supported by sabstant

evidenceSeeBayliss v.Barnhart 427 F.3d 1211, 1216 (9th Cir. 2005). A noeging or non-

examining physiciars opinions may serve as substantial evidence when those opinions are
consistent with the independent clinical findings or other evidence in the r8eaThomas, 278
F.3d at 957A rejecion of a doctor’s opinion may be based on evidendkanecord that is
inconsistent with that opinioikeeBayliss 427 F.3d at 1216-17.

In Dr. Cerezo’s medical sourceatgement dated December 27, 2007, he identified bipolarn
disorder, anxiety disorder, alR¥I SDsymptomsas characterizinglaintiff's condition.AR at 251.
The treatment he prescribed was listegrascriptions of daily antidepressant, antianxiety, and
painrelief medicationsld. In a rdated Medical ImpairmerQuestionnaire dated December 24,
2007, Dr. Cerezo listed that Plaintiff had “no useful ability to function” intmmeental abilities
needed to perform unskilled work, and that she was “totally disabled to handle any jobiss of t
time.” Id. at 279, 278. In his letter to the ALJ dated August 6, 2009, Dr. Cezgemtechis
earlier diagnoses, which were based primarily on Plaintiff’'s subjectirglaintsid. at 352-55.

Thesework ability restrictions described by Dr. Cerezo appear to be inconsistant wit
several pieces of evidence and testimony from the record. Birggarcia’sOctober 2007
evaluationseems to contradithat of Dr. Cerezo. In his repoBy. Garciaopined that while
Plaintiff did suffer from affective and anxiety-related disordsh&only had “mild” degrees of
limitations 1d. at 246.These “mild” limitations includedestrictiors in the categoriesf daily
living activities, difficulties in maintaining social functioning, and difficulties in mainten
concentrationpersistenceor paceld. Dr. Garcia also determined that Plaintiff's understanding

and memory, sustained concentration and persistence, social interaction, antcbadagsatnot
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significantly limited” or “moderately limited.Id. at 256-57Dr. Garcia concluded that Plaintiff
had the mental and physical ability to perform simple repetiéisks and that her ability to
undertakeactivitiesof daily living was “very functional” and consistdot simple repetive tasks.
Id. at 263.

Second, the results of the July 2@@hsultative examination with Dr. Acenas are also
inconsistent with Dr. Cerezo’s repo&imilar to Dr. GarciaDr. Acenas found that while Plaintiff
suffered from symptomaf depressionshe wasble to perform simple calculatioaad maintain
basic concentrationd. at 347-51. Dr. Acenas was optimistic about the likelihodelahtiff's
recoverygiven that she believed that Plaintiff was receiving appropriate psychiaatogntid.
at 351. Dr. Acenas also concluded that Plaintiff hachtility to “perform work activities on a
consistent basis, maintain regular attendance in the workplace and completalavarknveek:

Id.

Third, in contrast td?laintiff's contentiorand Dr. Cerezo’sgnion that Plaintiff's
condition was so severe so as to render her disabled, there is no evidence in thkakesbed t
received any treatment beyond roetiprescriptions for amtepressant@antanxiety and pakunelief
medications. Nothing the recordndicates that Plaintiff receiveat necessitated any treatment
beyond this medication such as visitation to an emergency room or admission to an inpatient
treatment programA doctor’s opinion of complete disability that is disproportionatthat
docta’s prescription otonservative treatment has been found to be a good reason, among ot}

for rejecting that opinion. Rollins v. Massanari, 261 F.3d 853, 856 (9th Cir. 20&xB,Dr.

Cerezoopined that Plaintifivas completely disablegetheonly prescribed her medication as
treatment. The ALJ’s basing his rejection of Dr. Cerezo’s opinion in part on thisgsponality
is a validexerciseof discretionld.

Additionally, the fact that a doctor’s report is based on the plaintiff's subjecmelaints
is alsoa legitimatereasorfor an ALJ to reject that repo®eeBayliss 427 F.3d at 1217. Heras

part ofhis rationale for rejecting Dr. Cerezao’s opinion, the ALJ concludedthaferezo’'seport
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consistedargely ofPlaintiff's subjectivecomplaintsabout her owrsymptoms This notion was
confirmed by Dr. Garcia who noted that Dr. Cerezo’s report was “not based on okjéctive
rather claimarji]s subjective complaints primarily.” AR at 26Bherefore, that Dr. Cerezmased
his opinion abouPlaintiff’'s condition onPlaintiff’'s subjective complaints was a valid reason for
the ALJ’s rejection othatopinion. Thomas, 278 F.3d at 957 (affirming the rejection of a treating
physicians opinion because it was based on the plaintiff's “subjective complain®ion any

new objective findingy; Tommasetti v. Astrues53 F. 3d 1035, 1041 (9th Cir. 2008) (“[T]he

ALJ’'s aderse credibility determination supports the limited rejection of [the treating pdrysic
opinion because it was primarily based[the plaintiff's] subjective comments concerning his
condition?).

For these reasonm light of the evidence in the racithat seems to contradict Dr.
Cerezo’s opinion as well as the subjective basis for that opinion, the Court finds thhf thad

sufficient rationale for his rejection.

B. The Crediting of the Opinion of Dr. Acenas

Plaintiff contends that the ALJ err@dgiving weight to the report and opinion of Dr.
Acenas, the consultative examinel.’s MSJ at 7. Plaintiff’'s argument concerns the timeliness of
Dr. Acenas’ July 10, 2009 examinatiohescontends that since she met the “insured status” of t
SocialSecurity Act only through December 31, 200& examination was irrelevanavingbeen
conductedhfter that dateld. In the alternative, Plaintiff argues that even if the examination was
timely made, it had no relevance to Plaintiff’s disability statuhemany year®f alleged
disability before the “insured status” December 2008 deadlindd. at 8.

This Court reject Plaintiff's argument thahe ALJ erred in requesting a consultative
examination and then relyirgartially on that examination in making a determination as to whet}
Plaintiff was disabled within the meaning of the Social Secédty Generally, an ALJ has the

discretion to rely on the opinion of a ntneating physicianvho conducted a consultative
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examinatiorof the claimanteven after the administrative hearinbhomas, 278 F.3d at 957. While
the treating physician is the preferred source for the Adgtsrminationthe ALJ may rely on the
opinion of a medical consultarBee20 C.F.R. § 404.1519h.

In this casePlaintiff is aorrect thatDr. Acenas examined her after the expiration of her
disability insured status. Howeverhile the ALJ may diminish the weight givengoch areport,

the timeliness does not require the ALJ to disregard the report altodgtebtacri v. Chagr, 93

F.3d 540, 545 (9th Cir. 1996). Furthermarentrary to Plaintiff's assertiomboth the ALJ and Dr.
Acenas were not without the reports of Plaintiffsating physician, Dr. Cerezdhe ALJ
contacted Dr. Cerezafter the hearing took place expressing concern ahoonsistencies with his
reportand seeking additional information regardiigintiff’'s condition.SeeAR at 354 As
reflected in her report, Dr. Acenas also had access to Dr. Ceeyabimtions and opinions about
Plaintiff's condition. For these reasons, the ALJ’s reliance on Dr. Acepason did not

constitutereversible error.

C. The Residual Functional Capacity Finding

Plaintiff argues that thALJ’s determinatioraboutPlaintiff's residual functional capacity
was not supported by any evidence or opinion in the record and contends that the ALJ’$otond
was not based on any medical evaluation from the reBbtfd MSJ at 7.

The Court rejects this argument. The ALJ bassdletermination about Plaintiff's residual
functional capacity on the reports of both Dr. Acenas and Dr. GaRiat 14-17. As noted, Dr.
Acenas concluded that Plaintiff had the ability to “perform work activitrea oonsistent basis,
maintain regulaattendance in the workplace and complete a normal work wieelat' 351. Dr.
Garcia, similarly, concluded that Plaintiff's work ability limitations were “mildddrer mental
residualfunctionalcapacity was, at best, moderately limitie.at 246, 256The ALJ’s
determination that Plaintiff could perform simple tasks and would be able to apptgpeateond

to supervisory instruction is entirely consistesith these medical conclusions. Therefore, the
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ALJ’s determination abowRlaintiff’s residual functional capacity was not erroneous.
V. CONCLUSION

For the foregoing reasons, the Court DENIES Plaintiff's Motion for Summuatynient,

and GRANTS Defendant’s Motion for Summary Judgment.

=00 Q) s

IT 1S SO ORDERED.

Dated: Septembep4, 2012

EDWARD J. DAVILA
United States District Judge
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