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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

INTERNATIONAL FIDELITY INSURANCE ) Case No.: 10-CV-04398-LK
COMPANY, a New Jersey corporation, )
) ORDER GRANTING IN PART AND
Plaintiff, ) DENYING IN PART PLAINTIFF'S
V. ) MOTION FOR ATTORNEYS
) FEES
DRAEGER CONSTRUCTION, INC., a )

California corporationJOHN E. DRAEGER, ai)
individual; and JOHN E. DRAEGER, TRUSTEE
OF JOHN E. DRAEGER REVOCABLE )
TRUST, domiciled in California, )

)

)

Defendants.

On August 12, 2011, the parties informed thei€that Plaintiff International Fidelity
Insurance Company (“Plaintiff” or “Intertianal Fidelity”) acceped Defendants Draeger
Construction, Inc. et al.’s (“Defelants” or “Draeger”) Offer ofutlgment pursuant to Federal Rule
of Civil Procedure 68 (“Rule 68 offer of judgmt”). Judgment was entered by the Clerk on
August 29, 2011. ECF No. 51. Shortly thereaftetispaute arose betwedme parties regarding
whether the terms of the Rule 68 offer of judgiianluded the payment of attorneys’ fees and
other costs. Before the Coare Plaintiff’'s motion for attorney$ees and costs and Defendants’
motion to tax costs. ECF Nos. 55 & 56. Pursuar@ivil Local Rule 7-1(b), the Court deems
Plaintiff's fee motion and Defendants’ motion ta taosts appropriate faesolution without oral

argument, and VACATES the February 9, 2012 omhearing. For the reasons explained below
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Plaintiff's motion is GRANTEDIN PART AND DENIED IN PART, and Defendants’ Motion is
GRANTED.
. BACKGROUND

Plaintiff, International Fidelity, is in #nbusiness of underwritirgurety bonds for the
construction industry. Order Denying TemporRegstraining Order at TRO”), ECF No. 12.
Construction companies take omrteé obligations when undertalg a constructioproject, such
as completing the construction project and paysudpcontractors, laboreend material suppliers
whose work and materials are imgorated into the projects.Id. at 2. Plaintiff's business is to
provide a guarantee, in the form of suretnds, that the construction company will meet its
obligations. Id. Plaintiff acted as underwriter for surdignds issued on behalf of Defendants for
a number of construction projectB connection with the isance of these bonds, Defendants an
Plaintiff entered into an Agreement of Indemr{itthe Agreement”). Compl. Ex. A, ECF No. 1.

After reviewing Defendants’ records, Plaihtliscovered that Defendants detailed a
projected cash shortfall from operations arising out of Pfaimdinded projects in the amount of
$982,894. Compl. 1 14. In light of this prajd cash shortfall, Plaintiff demanded that
Defendants comply with various provisionstioé Agreement. Compl. § 15. When Defendants
failed to comply with Plaintiff's demands pursuamthe agreement, Plaintiff filed a Complaint on
September 29, 2010. ECF No. 1.

In the Complaint, Plaintiff claimed that Bxdants breached the Agreement. Plaintiff
sought specific performance, injunctive reliefdaleclaratory relief. Plaintiff requested that
Defendants be required to (1) establish joint cam@tcoounts, (2) accountiferust funds arising out
of bonded contracts, (3) detaiktsource of funds to be pdml Defendants’ bank, (4) provide
access to books, records and accounts to confirnbe#fandants used funds not subject to the tru
imposed by the Agreement to pay their bdebkt due as of August 31, 2010, (5) pay to

International Fidelity $1,179,473 to be held asatellal, and (6) indemnify International Fidelity
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for the losses, costs, fees and expeisesred by International Fidelity on the borld€ompl.
Prayer for Relief.

Plaintiff filed a motion for a temporary restraig order to enforce the Agreement, and to
require Defendants to “(1) eblash a joint control account fdrust funds arising out of
construction projects bonded by [Plaintiff] . nda(2) refrain from using the trust funds for
payment of obligations not covered by [Plaingffbonds.” TRO at 2. The Court denied the
Plaintiff's motion. Id. Plaintiff filed a motion for a prelimary injunction. ECF No. 16. At the
October 26, 2010 hearing, Defendastipulated to a preliminampjunction. On November 12,
2010, the Court entered a preiiary injunction requiring Defedants to: (1) use all money
obtained from projects covered mternational Fidety’s bonds for the benefit of persons
performing labor or providing matals on those projects and forymaent of obligations arising in
connection with such project&) require the project managens three of their construction
projects to issue joint check payments fopaitsons performing labor groviding materials for
projects covered by International Fidelity’s gyreonds, and (3) open joint control trust accounts
for two of their construction projects. ECI®N30. The preliminary injunction also placed
restrictions on how Defendants could use fundswlegie deposited in the joint trust accourits.

On January 5, 2011, Plaintiff filed an applion for an order to show cause why
Defendants should not be sanctidrier contempt for failure to comply with the preliminary
injunction order. ECF No. 33. The Court denieg thquest, finding that: Y Plaintiff had not met
its burden that Defendants were violating thetjolmecks provision of #hpreliminary injunction,
and (2) although Defendants appeared to bting the joint trust account provision of the
preliminary injunction, Defendants had taken severasonable steps toeate a compliant joint
account and that the failure to set up the joint @asount was at least piatly attributable to
Plaintiff. SeeOrder Denying Request for Order3bow Cause at 4-7, ECF No. 39.

The parties attended mediation on Febri2&y2011. Pappy Decl. { 2During the course

of the mediation, Draeger made an offer to settle the matter for exactly what appears in the R

! In addition, International Belity sought a declaratory judgnteestablishing that Defendants
were obligated to “pay any remaining obligatiahe to the bank from funds not subject to the
trust imposed by the AgreementSeeCompl. 1 38.
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offer.” Id. It appears as though the issue of payrnéattorneys’ fees and other expenses

remained unresolved at that tim8eePl.’s Reply In Support of Mot. for Attorneys’ fees at 9, ECRH

No. 58.

On June 22, 2011, Defendants made an offer of judgment pursuant to Federal Rule of
Procedure 68 (the “Rule 68 Offer”). The Rél& Offer allowed judgment to be taken against
Defendants in favor of PlaintiffThe Rule 68 Offer contained six tesmThe first four terms of the
Rule 68 Offer were substantially similarttee four terms imposed on Defendants in the
preliminary injunction. Specificallythe differences between the first four terms in the Rule 68
Offer and the four terms imposed on Draegeahepreliminary injunction order were: (1) the
requirement regarding the usejoint check payments was imposed on a third project, the Atria
Valley Project, (2) the jointontrol account requirement wao longer imposed on the Atria
Valley project, and (3) Draeger waequired to deposit funds intant control acounts opened by
International Fidelity. In@dition, the Rule 68 Offer contained two new terms that required
Defendants to provide Plaintiffs with collatenalthe amount of $386,523, and entitled Plaintiff to
“[rlecoverable costs accrued by [International Fidelityp&eRule 68 Offer of Judgment, ECF No.
50.

Plaintiff accepted the Rule 68 Offer, and Judgment was entered by the Clerk on Augug
2011. ECF No. 51. Plaintiff has filed a motion ¢aaver attorneys’ feesd costs under the Rule
68 Offer. Specifically, Plaintifseeks $75,706 for attorneys’ feepended to obtain the offer of
judgment. Van Orum Decl. § 11, ECF No-5&5Additionally, Plaintiff requests $47,434.34 in
expert consultant fees; $2,384.54 in miscellaneostscmcluding legal research costs, attorney
meals and travel, conference services, copy@eg,fand court costs; and $15,300.00 in attorneys
fees for the cost of pursuing this fee dispi@an Orum Decl. {1 15, 18, 22. In total, Plaintiff
seeks to recover $140,824.88. Defendants challeoihethe attorneys’ &2award, and any award
of costs beyond $462 for the filing fee and service of processSkee alsdefendants’ Motion to
Tax Costs at 4, ECF No. 56-1.

II. ANALYSIS

A. Attorneys’ Fee Award
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Both Federal Rule of Civil Procedure 68 and Rule 68 Offer in thisase provide that
International Fidelity is ditled to accrued costsSeeFed. R. Civ. P. 68; Rule 68 Offer. However,
both Federal Rule 68 and the Rule 68 Offer in thise are silent as to whether “costs” includes
attorneys’ fees. Under prevaifj Ninth Circuit law, a plaintiffs not precluded from seeking
attorneys’ fees in a matter resolved by a Rieffer merely because the offer does not mention
attorneys’ feesSee Nusom v. Comh Woodburn, 162 F.3d 830, 834 (9th Cir. 1998). To
determine whether a cost is recoverable purdimaamiRule 68 offer of judgment, the court must
look to the relevant substantivattte of the underlying clainMarek v. Chesnyd73 U.S. 1, 9
(1985). Because Plaintiff broughighawsuit seeking to enforcecantract, California Civil Code

8§ 1717 applies. California Civil Code § 1717 provides:

(a) In any action on a contract, whéine contract specifically provides
that attorney’s fees and costs, whak incurred to enforce that contract,
shall be awarded either to one of thetiea or to the preailing party, then
the party who is determined to thee party prevailing on the contract,
whether he or she is the party spedifie the contract or not, shall be
entitled to reasonable attorneyé&et in addition to other costs.

Reasonable attorney’s fees shalfiged by the court, and shall be an
element of the costs of suit.

Thus, California Civil Code 8§ 1717 establishes thatrféff may recover attoeys’ fees if: (1) the
indemnity agreement “specifically provides [foetaward of] attorney’s fees and costs,” (2)
Plaintiff is the prevailing party, and (3)alattorneys’ fee request is reasonal8ee First Nat. Ins.
Co. of America v. MBA Consio. 04-CV-836, 2005 WL 3406336 at *2 (E.D. Cal. Dec. 12,
2005).
1. Contractual Provision

Plaintiff identifies two separafgrovisions of the Agreement through which it is entitled tg

attorneys fees. First, paragraph 3 of thee®&gnent, under the headingisbharge and Additional

Security” provides:

The Contractor and Indemnitors wilipon the written request of the Surety,
promptly procure the full and completesdnarge of the Surety from any Bonds
specified in such requestéall potential liability by @ason of such Bonds. If
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such full and complete discharge is unatiale, the Contractor and Indemnitors
will, if requested by the Surety, withirvé (5) business days, place the Surety in
funds that are immediategvailable and sufficient tmeet all of the Surety’s
liabilities thatare in force prior to the date thfe Surety’s demand. The Surety
may make such demand for funds at anyetand without regard to whether it has
sustained any loss or received any claifhe amount of such demand, including
reasonable attorney fees and expenses,tise sole discretion of the Surety.

The Contractor and Indemnitors waive, to the fullest extent permitted by
applicable law, each and every rightiefhthey may have to contest such
payment. Failure to make immediate paymento Surety as herein provided
shall cause the Contractor and Indemnitos to be additionally liable for any
and all reasonable costs and expensescinding attorneys fees, incurred by
the Surety in enforcing this provision

Compl. Ex. A, 1 3 (emphasis added). In additmaragraph 2 of the Agement, under the heading

“Indemnity,” provides:

The Contractor and Indemnitors shdl exonerate, indemnify, and keep
indemnified the Surety from and against any and all liability for losses
and/or expenses of whatsoever kind anature (including, but not limited to,
interest, court costs and the cost of services rendered by counsel,
investigators, accountants, engineers ather consultants, whether consisting
of in-house personnel or third party providers)and from and against any and
all such losses and/or expses which the Surety may sustain and incur: (1) By
reason of having executed or procureel élxecution of the Bonds, (2) By reason
of the failure of the Contractor or Inakitors to perform or comply with the
covenants and conditions thfis Agreement or (3n enforcing any of the
covenants and conditions of this Agreement

Compl. Ex. A, § 2 (emphasis added).

Defendants argue that the Agreement i;iddemnity contract, which does not authorize
attorneys’ fees. Opp’n to Mot. for Attorneys’ Fees at 4, ECF No. 57 (ctamgBus. Enters., Inc.
v. City of Chowchillal66 Cal. App. 4th 14, 20 (2008)). @eally, a contragbrovision that
provides for indemnification of third party clainrdees not “constitute a provision for the award of
attorney fees in an action on the contract which is required to trigger section Cékv Bus.
Enters., Inc.166 Cal. App. 4th at 20. However, whéne contractual provision of an indemnity
agreement explicitly provides for attorneys’ fees arising from the enforcement of the contract
courts have found that section 1717 appligéee Baldwin Builders v. Coast Plastering Coff25
Cal. App. 4th 1339, 1344 (2005) (allowing recovery vehtiie contract provided for attorney’s fee

incurred in enforcement diie indemnity agreemenont’| Heller Corp. v Amtech Mechanical
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Servs., InG.53 Cal. App. 4tB00, 508-09 (1997) (allowing recovemhere the contract provided
for attorney’s fees suffered or incurred “on accafrany breach of the afesaid obligations and
covenants and any other provision ovenant of this Subcontract”).

As is apparent from the provisions identifigbove, paragraphs 2 and 3 of the Agreement
establish that Plaintiff is entitled attorneys’ fees incurred infencing the contract. Contrary to
Defendants’ assertions, the contrischot merely an agreement to indemnify third-party claims.
Thus, section 1717 applies, and Ritdf may recover reasonable atteys’ fees if Plaintiff meets
the definition of “prevailing party.”

2. Prevailing Party

Where a party seeks fees in a matter resdbyeule 68, the court must determine which
party has prevailed and awardoaheys’ fees accordinglySee Sea Coast Foods, Inc. v. Lu-Mar
Lobster and Shrimp, Inc260 F.3d 1054, 1059 (9th Cir. 2001). Section 1717(b) defines a
“prevailing party” as “the party o recovered a greatetief in the action on the contract.” “The
court may also determine that there is no ppréyailing on the contract” for purposes of section
1717(b). Cal. Civ. Code 1717(b)(1).

In interpreting “prevailing party” under sgan 1717, the California Supreme Court has
explained that the triaourt should “compare the relief awadden the contract claim or claims
with the parties’ demands on those saraéms and their litigation objectivesdsu v. Abbara9
Cal. 4th 863, 876 (19943ge also Berkla v. Corel Cor@02 F.3d 909, 920 (9th Cir. 2002). In

other words, “when the results thie litigation on the contract ctas are not mixed-that is, when

the decision on the litigated contract claim isgiyigood news for one party and bad news for the

other . . . a trial court has mliscretion to deny attorney fetssthe successful litigantHsu,9 Cal.
4th at 875-76. By contrast, hewer, “a determination of no praiing party [typically] results
when . . . the ostensibly prevailing pargceives only a part of the relief sought’ at 876.
Although Plaintiff did not meetll of its litigation objectiveshrough this suit, Plaintiff
obtained most of the relief it sought from DefentgarPrior to filing suit, Plaintiff demanded that
Defendants establish joint contadcounts, account forust funds arising ousf bonded contracts,

detail the source of funds to be paid to Defenslebank, confirm that Defendants had paid their
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bank debt due as of August 31, 2010, and providatesd! to International Fidelity. Compl. { 15.
Defendants’ Rule 68 Offer agreed to mosthefse demands, including establishing joint control
accounts, agreeing to certain restoios related to the use of fundsposited in the trust accounts,
and providing collateral to Plaifft Admittedly, the amount ofollateral Defendants provided was
lower than what was demanded in the complaind, Defendants were not ultimately required to
confirm that the bank debt had been paid. Naglefis, Plaintiff obtainedhat it originally sought
in bringing this litigation: assurances regarding financial health of thBefendants. Therefore,
the Court finds that Plaintiff has established thest the “prevailing party” for the purposes of
section 1717.
3. Reasonableness of Fees

California Civil Code section 1717 provides tHaleasonable attorney'fees shall be fixed
by the court.” The trial court Bébroad authority to determinestmount of a reasonable fee.
PLCM Group v. Drexler22 Cal. 4th 1084, 1095 (2000). The{setting inquiry in California
ordinarily begins with the “lodestar,” i.e., thember of hours reasonably expended multiplied by
the reasonable hourly ratéd. “California courts have consistgnheld that a computation of time
spent on a case and the reasonable value dirtieats fundamental to a determination of an
appropriate attorneys’ fee awardviargolin v. Reg’l Planning Com134 Cal. App. 3d 999, 1004-
05 (1982).

Moreover, in calculating reasonable attorndgs's, the court must consider the following

factors:

(1) the time and labor required, Be novelty and difficulty of the
guestions involved, (3) the skill necessto perform the legal services
properly, (4) the preclusion of othemployment by the attorney due to
acceptance of the case, (5) the custgrfee, (6) whether the fee is fixed
or contingent, (7) time limitations jpesed by the client or circumstances,
(8) the amount involved and thestdts obtained, (9) the experience,
reputation and ability ahe attorneys, (10) tHeindesirability” of the

case, (11) the nature and lengthha professional fations with the

client, and (12) awards in similar cases.

See LaFarge Conseils et Etudes, S.A. v. Kaiser Cement & Gypsum/®adrp.2d 1334, 1341-42
(9th Cir. 1986)see alsdMelnyk v. Robledd4 Cal. App. 3d 618, 623-24 (1976) (“The trial court

makes its determination after cateration of a number of factrincluding the nature of the
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litigation, its difficulty, the amount involved, theilkequired in its handling, the skill employed,
the attention given, the success or failurgl ather circumstances in the case.”).

Plaintiff argues that the feeswgyht are reasonable in lightfevailing market rates in the
relevant community for similar work. In suppdPaintiff submitted the declaration of Andrew
Van Ornum detailing the qualificatis and rates for each individual in his firm who worked on t
case, as well as the detailed billing netsofor the case showing the fees incurrdeVan Ornum
Decl. 1 12, Ex. C. Plaintiff seeks fees for Andréan Ornum, a partner &Yatt Tieder who bills
at a rate of $285 per hour; Seth Sias, an ast®owiho billed at a rate of $195 per hour; and Scott
DeMello, a paralegal who bills a rate of $140 per hadr. Defendants do not contest the
reasonableness of the attorneys’ hourly ratestleas® rates appear to be reasonable for the Sar
Francisco area. Based on these hourlysr®R&intiff seeks $75,706 in attorneys’ fees.

While the Court is cognizant of Defendants’ conceragarding Plaintiff’s billing in the
early part of the litigation, the Cowagrees that Plaintiff is entitled the attorneys’ fees that were
generated investigating the clainfiing the complaint, and obtaining the early injunctive relief
sought by Plaintiff. However, the Court does not finalt the attorneys’ feeRlaintiff continued to
accrue after the February 22, 2011dmé&on were reasonable. Defendants offered the same rel
at the mediation that Plaintiff emtually accepted in the Rule 68 Offer. Pappy Decl. 2. Thus,
was at that point that Plaintiff obtained witdtad initially demanded &m Defendants prior to
initiating suit. SeeCompl. 1 15. Indeed, once Defendant®ad to the stipulated preliminary
injunction in November 2010, Plaintiff largely talmed the assurancésought regarding the
financial health of the Defendants. Defendanftsred to provide the dlateral that Plaintiff
sought during the February 22, 2011 mediation. Tadditional fees generated after the Februar
mediation were not necessary. The Court theeafeclines to award atteeys’ fees after the
February 22, 2011 mediation. According to Riffis records, the amount of fees generated

through the February 22011 mediation was $50,489.

2 Defendants in large part objeotPlaintiff's fee request becau®laintiff billed almost 40 hours
in preparation of the TRO that was denié¢tbwever, Plaintiff ultimately stipulated to a
greliminary injunction that lamgy met Plaintiff's TRO demands.
The Court has calculated the total attorneys’fased upon the table of fees in the Van Ornum
Declaration at paragraph 11. According to thera#ip billing records, Plaintiff's attorneys billed
9
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Additionally, the Court finds that Plaintiff’'s Application for &rder to Show Cause (the
“Application”) filed January 5, 201fvas unmeritorious and antt@neys’ fees generated in
pursuit of the Application wenenreasonable. Based on theibglrecords that have been
submitted to the Court, it appears as though\¥&n Ornum billed 8.2 hours on the Application
between January 3, 2011 and January 14, 2011. Additionally, Mr. Sias billed 15.4 hours ont
Application between January 3, 2011 and Jan@ar®2011. Therefore, the Court reduces the
attorneys’ fee award by the amount billed bgiftiff's attorneys fothe Application -- $5,340.
Accordingly, the Court awards reasonable attorneys* teeBlaintiff in the amount of $45,159.

B. Costs Award

In addition to the attorneys’ fees dissed above, Plaintiff also requests $47,434.34 in
expert consultant costs and $2,384rbiscellaneous costs, ineling legal research costs,
attorney meals and travel, conference serviagsying fees, and court costBefendants object to
these costs because they are not atbdrby any California or federal statute.

The Court once again starts with the languafgéederal Rule 68 and the Rule 68 offer in
this case. As stated above, both the Rule 68r@hd Federal Rule 68 state that Plaintiff is
entitled to “accrued costs.” Neither the Rule 68 Offer, nor Federal Rule 68 expressly states
whether “costs” includes the expednsultant fees and other gedlaneous costs that Plaintiff
seeks here. The question, then, is howtelm “costs” shouldbe interpreted.

To determine whether expert witness feed ather miscellaneous costs are recoverable
pursuant to a Rule 68 offer pidgment, the court first looks the relevant statuteéSeeMarek
473 U.S. at 9. The relevant statute hei@asfornia Code of Ci Procedure section 1033.5,
which governs recoverable costs and appbediversity actions such as thiSee P’ship v.

Procopio, Corry, Hargreaves & Savitch52 Cal. App. 4th 42, 56 (2007). Section 1033.5 limits

$50,584.50 through March 8, 2011. The attorneys biflgd an additional $85.50 after the
mediation but before the end of the billing cyclherefore, the total attoeys’ fees billed through
the February 22, 2011 mediation was $50,499.
* Plaintiff also seeks $15,300 for the preparatibthe fee application. The Court DENIES this
request. Plaintiff estimates that this fee agian will require a totabf 60 attorney hours to
prepare. The number of hours Plaintiff projectsnseasonable. By way of comparison, Plaintiff
expended a little more than 20 hours in prepatiegApplication for the Qfer to Show Cause.
Moreover, without billing records, the Court cext determine what work on the fee application
was reasonable.
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recoverable costs to those enumerated in #tatetand does not permit expert witness fees or
other miscellaneous costs. Section 1033.5(b) gexaf from recoverable castees of experts not
ordered by the court, investigation expensgws@paring the case for thjgpostage, telephone, and
photocopying charges, except for exhibits, costawestigation of jurors an preparation for voir
dire, and transcripts of courtqmeedings not ordered by the cdyrt.Thus, because the expert
expenses and other costs sought by Plaintifhatgrovided for in section 1033.5, Plaintiff is not
entitled to recovery of #se costs pursuant to Defendants’ Rule 68 Offer.

Plaintiff argues that the underlyidggreement establishes thatstentitled to recover from
Defendants “expenses of whatsoever kind orneafincluding, but not linted to, interest, court
costs and the cost of services rendered by cgunsgektigators, accountants, engineers or other
consultants, whether consisting of in-house qamel or third party mviders)” incurred in
enforcing the Agreement.

The court’s analysis iBtonebrae v. Toll Bros., IndNo. 08-CV-0221-EMC, 2011 WL
1334444 (N.D. Cal. April 7, 2011is instructive. InNStonebragJudge Chen denied Plaintiff's
request for expert witness fees becauseRtile 68 Offer only provided for “costsld. at *20.
Judge Chen determined that the Rule 68 Offed, reot the underlying contract between the partie
was the controlling contract bedan the parties in determining @her an award of expert fees
was justified. Cf. id. at * 20. Judge Chen also found it pexsive that the undging contract
between the parties (as distinct from the Rafleffer) distinguished beten litigation expenses,
attorneys’ fees, and costs. In light of thdsinctions, the Courtancluded that the parties
presumably understood the difference betwi#iggation expenses” and “costsfd. at *19.
Because the Rule 68 offer included only “coststl not “litigation expenses,” those additional

expenses were presumably not a part of the 8&ilaffer. Moreover, “the parties were presumabl

aware that § 1033.5 would normally apply where the Rule 68 offer was made and accepted and &

contract (for settlement) was formed. Therang of the Rule 68 offer did not disavow the
application of § 1033.5.'ld.
Admittedly, the contractual language hdes not as strongly support Defendants’

argument against an expert fee award as the contractual lang&igaebrae The Agreement
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between International Fidelity and Draegemypded for an award of “costs and expenses,
including attorneys fees” under paragraph 3 améifoaward of “expensémcluding “court costs”

and the “cost of services renmdd by counsel, investigatorg@untants, engineers or other

consultants” under paragraph 2. Thus, the Agreeitsaif is ambiguous as to whether the parties

understood “costs” as being distinct from “expEsior whether the terfitosts” includes both
“court costs” and costs for consultants. In lighthe ambiguity of the term “costs” in the
Agreement, the Court returns to the presumptp@ieation of California ©de of Civil Procedure
section 1033.5 on the Rule 68 Offer in this cagach does not allow thexpert fees and other
miscellaneous costsought by Plaintiff. Because sexcti1033.5 does not authorize expenses for|
consultants, experts, or the miscellaneowsdscsought by Plaintiff e, the Court DENIES
Plaintiff's request for these fees. However, Deli@nts have agreed to pay the filing fees sought
for the fees of the Clerk andetliees for service of summonsdasubpoena in the amount of $462.
SeeMot. to Tax Plaintiff's Costs at 4, ECF Na6-1. Accordingly, the Court GRANTS Plaintiff's
motion with respect to the coditing fees in the amount of $462.
[ll. CONCLUSION

For the reasons explained above, Plaintiff' diovofor an award of attorneys’ fees is

GRANTED IN PART AND DENIED IN PARTand Defendants’ Motion to tax costs is

GRANTED. Plaintiff is etitled to an award d$45,621in attorneys’ fees and court costs.

ey . ot

LUCY HROH

United States District Judge

IT 1S SO ORDERED.
Dated: February 8, 2012

® Even if the miscellaneous expenses were recbieeprsuant to the Rui8 Offer, Plaintiff has
not adequately supported its request for these f@dser than a conclusostatement that “[t]he
above costs were necessarily incurred in thelgonof this litigation, and were incurred at a
reasonable cost,” Van Ornum Decl. 1 19, Pl#ihts not provided evidence to establish the
reasonableness of these costs.
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