Sugarman v. Ducati North America, Inc

For the Northern District of California

United States District Court

© 00 N oo o A W DN P

N N N N N NN NN R P P B B R R R R
0o ~N o 00O N O NN R O O 0o N oo 660N 0NN O

Doc. 105
*E-Filed 1/12/2012**
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
JONAS SUGARMAN and QUANG LE, on Case N05:10-cv-05246JF
behalf of themselves and all others similarly
situated ORDER' GRANTING MOTION FOR FINAL
APPROVAL OF CLASS ACTION
Plaintiffs, SETTLEMENT; ADDRESSING
V. OBJECTIONS; AND GRANTING MOTION

FOR ATTORNEYS’ FEES AND COSTS
DUCATI NORTH AMERICA, INC,,
[re: dkt. entres 78 & 80]
Defendant.

On January 6, 2012, the Cohgaard(1) the parties’motion for final approval of class actiq
settlement; (2) objections to the propdsettlement; and (3) Plainsffmotion for an award of
attorneys’ fees and costs. The Court has considered the baaebngtted bythe parties, the
objections submitted by class members, and the oral arguments presemduearing. The Cou

finds and concludes as follows:

! This disposition is not designated for publication in the official reports.
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. MOTION FOR FINAL APPROVAL

On November 18, 2010, Plaintiff Jonas Sugari@ngarman”)filed this class action
lawsuit against Defendant Ducati North America, Inc. (“Ducatii)oehalf of himself and other
owners of Ducati motorcycles equipped with plastic fuel tanks. Sugarman allegc thiastic
used in the fuel tanks was incompatible with motorcycle fuel, and that astaimegahks degrade
and became deformed. The complaint requested an order reduugag to disclose the existeng
of the fuel tank defect and associated safety risks, cure the defect, aedtgatian and the
attorneys’ fees and costs incurred in prosecuting the action. The operatiaeni@nded complaing
seeks substantially the same relief and adds Quafit.&§ as a named plaintiff.

Plaintiffs assert that the plastic fuel tanks on Ducati motorcycles expantmeegiving
rise tahree primary safety concerns: (1) tanks on certain models leak fudie @ypansion
potentially interferes with the full range of steering on certain modet$f3) the expanded tanks
could come loose from their front mounting brackets on certain models. Additiomathinc
plastic fuel tanks suffer cosmetic damage suchiagehbhg, bubbling, dimpling, flattening, and
spreading.

Ducati assertthat: its plastic fuel tanks are compatible with fuel sold in the United Sta
any fuel tank expansion is minimal (a few millimeters) and does not affectsadety; any
problems are limited to a small percentage of its motorcycles; and it has honoradatsty
obligations fully. Ducati filed a motion to dismiss in February 2011, and a motiorytdistavery
pending resolution of the motion to dismiss. The parties subsequently resolved the maodipn t
and agreed that certain targeted discovery would be taken immediately. Thg beatie motion
to dismiss was continued a number of times to allow the parties to pursue settleniéay. 2011,
counsel for both sides and their experts met at Dagatduction facility in Italy. Counsel and
experts also conducted threedepth inspections of putative class memberstorcycles in Floridg
lllinois, and California. The parties subsequently entéreto the settlement agreement that now
before the Court.

The proposed settlement provides for relief on behalf of the following class:
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All residents of the United States who, as of September 16, 2011, own any Ducati 20
2011 Monster, Multistrada, SportClassic, Streetfighter, Superbike or Hypednabael
family motorcycle manufactured with a plastic fuel tank (collectiveBtass Vehicley.

The settlement specifies a number of model and model year motorcyclesticébe considered
Class Véicles. There are approximately 39,000 registered Class Vehicles.

The settlement provides for clasgde notice of the fuel tank issugichnotice was effecteq
when the proposed settlement was mailed to class members. The settlement alsdagtdis

standard two-year limited warranty. With respect to casmetic repairs to the plastic fuel tanks

the warranty is extended to six years after the date of original purchaghteee months after the

effective datef the settlerant, whichever is later. Any such repairs will be warranted for twel\
months. With respect to cosmetic repairs, the warranty is extended tedingeafter the date of
original purchase or eighteen months after the effectiveaddbe sétlement whichever is later.
Any such repairs will be warranted for six months. In the event thassmlamber transfers title
his or her motorcycle, the extended warranty period is transferable to the new dWwaer
settlement provides for a digie resolution process in the event a class member is dissatisfied
repairs provided (or not provided) under the extended warranties. Finally, Ducagjrbad to payj
$835,000 in attorneys’ fees and costs and $1,500 in service awards to each named plaintiff
two additional class members who provided declarations and submitted to vehiclaonspect
A. Rule 23

Based upon its review of the record, the Court concludes that the four prereqfiiSads
R. Civ. P. 23(a) are satisfied: the proposed settlement class includes tens ofdhodgeople
who own Ducati motorcycles with plastic fuel tanks (numerosity); the fuel &eksubject to the
risk of the same alleged expansion defect (commonality); the class repreesrasgitypical of the
class in that they own Ducati motorcycles with plastic fuel tanks and assert clairaseth
reasonably coextensive with those of absent class members (typicality)paridss representativ
do not appear to have any conflicts of interest and theg hired capable counsel to protect the

interests of the class (adequacy).
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The class also meets the requirements of Fed. R. Civ. P. 23(b)(3), which providesidisg
may be certified whefguestions of law or fact common to the members of the class predomir
over any questions affecting only individual members, and . . . a class action is sopather t
available methods for the fair and efficient adjudication of the controveBgcause the action
seeks relief for a common alleged manufaaoigidefect, common questions predominate. A cla
action is superior to other available methods for adjudication of the controversgbguader of
all class members would be impracticable.

B. Fairness, Adequacy, and Reasonableness

A court may approva class action settlement only after allowing absent class membef
be heard, Fed. R. Civ. P. 23(e)(2), and finding the settlement farmaimentally fair, adequate,
and reasonablefMego Financial Corp. Sec. Litig., 213 F.3d 454, 458 (9th Cir. 2000Qssessing a
settlement proposal requires a district court to balance a number of factigrthe“étrength of the
plaintiff’'s case; (2) the risk, expense, complexity, and likely duration of furthetiltngg3) the
risk of maintaining class action status throughout the trial; (4) the amourddifesettiement; (5)
the extent of discovery completed and the stage of the proceedings; (6) thenerpemie views of
counsel; (7) the presence of a governmental participant; and (8) the reactionlasshmembers t(
the proposed settlementChurchill Village, LLC v. General Electric, 361 F.3d 566, 575 (9th Cir.
2004)? The district court also must satisfy itself that the settlement is not the product sfaoll
among the negotiating partiekd. at 576. The issue is not whether the settlement could have |
better, but whether it is fair, reasonable, adequate, and free from colltdgiokon v. Chrysler
Corp., 150 F.3d 1011, 1027 (9th Cir. 1998).

The Court finds the settlementthis cas¢o be fundamentally fair, adequate, and
reasonable. Substantial discovery has been taken; interviews with indusbrnyneéend putative
class members have been conducted, along with inspection of several affecieyctest; and
Ducati has offered remedies that address in a significant manner the safetynagticcosncerns o
the class. As noted above, Ducati has filed a motion to dismiss. The risk to the cadsypibss

motion, as well as the expense, complexity, and likely duration of further bingateigh in favor

% The parties refer to these factors as @t chill factors.”
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of granting final approval. The Court notes that although Plaintiffs certainlg poevail in
litigation, Plaintiffs counsel has not discovered anyone who actually suffered a personal injut
an accident as a result of thelftank expansion. Accordingly, the notice to class members,
extended warranties, aagreeduponrepairs appear to be particularly appropriate remedies foi
claims alleged. Counsel for both sides are experienced inadss litigation and they hve
concluded that the settlement is in the best interests of the class as a wieoeis Tib evidence o
collusion. Finally, out of the 38,774 class notices sent out regarding the proposedagtthaiy
twenty-eight’ class members have opted out, anty forty-two have submitted objections. The
positive response from the class weighs strongly in favor of approving tleensett despite the
dissatisfaction of some individual§ee Churchill Village, LLC v. General Electric, 361 F.3d 566,
577 (9th Cir. 2004) (affirming district coustapproval of settlement where foftye of 90,000
class members objected to the settlement, and 500 class members opted out).
[I. OBJECTIONS

The Court received twenty-seven individual objectib@sd a twentyeighth group
objection authored by Alexander Bozof and joined by fourteen other class mémbhese
objections fall into several general categories, discussed as follows:
A. Adequacy of Repairs with respect to Safety Issues

A number of objectors expresoncern that the repairs made available under the settler
will not resolve the safety issues arising from fuel tank expansion. Class ldoavssubmitedthe
opinions of two retained experts, Dr. Anand Kasbekar and Dr. Christopher Scott, whaedhall
the proposed repairs are reasonable solutions to the fuel tank safety coSBeeKasbekar Decl
4; Scott Declf 7. Other objectors worry that their fuel tanks will continue expanding indefinits

Dr. Kasbekar and Dr. Scott opine that thel tanks in fact will not expand indefinitelysee

3 Twenty-four individuals filed timely opt-outs. Another individual, Roger Kinney, attended th
hearing and requested a late-opt at that time, which request wagreed tdy Ducati andyranted
by the Court. Three additional individuatsTodd Stephen Corcoran, William Stevens, Bnald
Cason -submitted latavritten requestso opt-out. Good cause therefor appearing, thespiests
also will begranted.

* The twentyseven individual objections are appended to the declaration of Amy Zemenilzt
2.

> Mr. Bozof’s objection and the joinders of his fourteen supporters are appended to the Zem
declaration at exhibit 3.
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Kasbekar Declf 5; Scott Declf{7-11, 23, 31. Given two expert opinions that the proposed
repairs are adequate, and absemntevidence to the contrary, the Court concludes that the prop
repairswill resolve the safety issues upon which this lawsuit is focused.
B. Adequacy of Repairs with respect to Cosmetic Issues

The majority of the objectors assert that Ducati should do more to addresscasues
arising out of the fuel tank expansioBome objectors call the settlemeriband aid,”or a
“temporary fix! Others characterize it as replacing one defective tank with another defective
They want Ducati to replace the plastic fuel tanks witter types of tankihat will notexpand
when they come into contact with motorcycle fuel. Some objectors suggest mietalthile
others suggest an interior lining or coating that would act as a barrier betwedastietank and
the motorcycle fuel. Still others suggest using tlastic formulation used by Ducati in New
Zealand, which they claim is not prone to expansion. Class counsel acknothidg@ew and
improved tank would ban idealsolution. Counsel at one point believed that Ducati was
developing an aluminum fuel tank, and hoped that such tank could be substituted for the pla
tanks on the Class Vehicles. However, although Ducati has designed an aluminumn tank f
production on three models in the Superbike family, the tank is not suitable for othels mAfter
investigaton, counsel have concluded that most of the motorcycle models covered by the ise
are designed for use only with a plastic fuel tank, and that even if a metal tank cdeicloped,
years of desigmwork and testing would be required to produce a metal tank fee thehicles.
Plaintiffs present expert evidence that an interior tank coating would not wodufzaty well and
might wear off over time, introducing problematic foreign substanceshatfuel system. Finally,
although Ducati does uskfferent plastic material for its covered tanks in New Zealand, that
material does not satisfy United States air emissions standards@ndinglycould not be used
here. While it understands class membBdrsistrations with theecosmetic issues, the Court
concludes that the proposed repéksly are the best practicable options that could be achieve

this lawsuit.
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C. Length of the Extended Warranty Periods

Several class members want an extended warranty longer than the six yearss@adsjy i
and five years (cosmetic issues) negotiated by class counsel. The faa gwtlédment could hay
been better does not mean that it was not fair, rekéenor adequateSee Hanlon v. Chrysler
Corp., 150 F.3d 1011, 1027 (9th Cir. 1998). Moreover, some of the class members appear t
under the misapprehension that the settlement provides for onlyyeeanerarranty for safety
issues and a simonth warranty for cosmetic issues. Thegsarranty periodsipply to new parts
used during repair, and they are in addition to the six-year angdameextended warranties
provided under the settlement. The Court concludes that under tnasiances of this case, the
tripling of the warranty period for safety issues and extension of the period foettosssues,
combined with the additional warranties on repairs made during these periodsymsagfitificant
benefits to the clas
D. Class Counsélk Fees

One class member asserts that class counsel should be compensated abalya$d 566
per hour because that is what the President diittied Statess paid, presuminthatthe President
works 8,760 hours in a year. The Court has not discovered any legal authority to support thi
assertion.

Another class member, Mr. Hurley, asserts that class counsel settletidheraan
unsatisfactory manner for the purpose of recovering attorf@ss’ This assertion is belied by th
record. As discussed below, the Court concludes that the requested fees and ceat®aable.
Moreover, it appears that it was Ducati teatight to resolve the fees issue as a condition to
settlement so a®e limit its exposure.

E. Miscellaneous Objections

Some class members worry that the settlement will limit Digcability to design better fug
tanks in the future. The settlement does not contain any such limitation. Othershatjdod
settlemenhdoes not require Ducati to reimburse them for expenses incurred when they decid
apply an epoxy coating to their fuel tanks. While it does not appear that such casgieffective

in preventing the fuel tank expansion, class counsel did rednze$ducati reimburse these
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expenses, and Ducati refused. However, at class ctainsging Ducati has agreed to an
exception to its warranty exclusion for motorcycles that have been repatinedon-Ducati parts of
materials. Thusowners of motorcyels with coated tanks may take advantage of the extended
warranties as long as the coating did not cause the problem for which repaiosigint.
F. Mr. Bozof’s Objections

Objector Alexander Bozof is an attorney wagserts that hieas been attempting get
Ducati to address the plastic fuel tank issues for two years. Althmighs threatened to sue
Ducati,henever has filed suit. He activeiyassolicited class members to object to the settleme
online forums. He objects that the extended warranties are for too short a perigklirea
expansion symptoms do not occur for two to three years after purchase. As noted above, th
settlement extends the warranties to a minimum of five years after purchaseo Hesairts that
ethanol is not responsible for the tank expansion; however, this assertion is not supported b
scientific literature that is appended to his objection, and it is refuted by Plaeiptsrts. Mr.
Bozof contends that the actual defect is that the fuel tanksbalvaber. Ducati acknowledges tha
water absorption plays a role in the defect,ibataintains that the underlying problem is causeg
the ethanol content in the motorcycle fuel.
The settlement addresses the expansion regardless of its cause. dfla€3erts that Ducati shou
be required to design a fuel tank that will not expand at all; as discussed abowwutios & not
practicable at this time. Mr. Bozafso asserts that fuel leaks are not addressed adequately by
settlement; howevethe settlement does provide corrective repairs for fuel leaksohtendghat
thebalanceof the affected motorcycles is upset by the fuel tank expansion; the settleowetepr
for newly-designed fasteners capable of se@utive expanded fuel tanks so that the motorcycle
balance will not be affected by fuel tank shifts. He claims that the fuektgansion, and the
proposed repairs for such expansion, destroys the aesthetic of the motortychettiement
extends warranties for cosmetic issues to a minimum of five years fraimgserand applies to an
cosmetic irregularities larger than three millimeters.

While the Court understands that the aesthetic appearanbeicéti motorcycles may play

a large role irconsumers’ decisions to purchase them, these solutions appear to be fair com
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between the parties. Mr. Bozof asserts that an epoxy coating should be usedkstlesta
discussed above, the evidence in the record does not indicate that thibgvanldppropriate
solution. One of the major epoxy manufacturers, 3M, has questioned the suitability cfuctirey
coating on Ducati’s plastic fuel tankSee Forni Decl.{ 13. Finally, Mr. Bozof asserts that becad
theapprovalhearing date was resedm January 17 to January 6, 2012, he could not afford to 1
travel arrangements from t@astCoast to attend the hearinglowever, ly the Courts calculation
Mr. Bozof had approximately two months from the time the hearing date veadarsake his
travel arrangements. Mr. Bozof has not shown that this amount of time was unreasonable
Moreover, the Court’s website contains information about pasties mayppear at hearings
telephonically; Mr. Bozof did not seek to take advantage of this option.
G. Summary

In summary, the Court concludes that the objections do not provide grounds for
disapproving the settlement. Based upon the record, the Court concludes that class counse|
negotiated a compromise that addresses class memberary concerns of notice that the fuel
tanks give rise to a safety hazard and the need for repair or replacement dftdrgkiieln fact,
class counsel preseenidence that a number of class members were unaware of the fuel tank
expansion isue before receiving notice of the class action settlement; many class members
expressed appreciation for the notice and for the settlerBemZeman Declf13-4. While the
settlement does not provide all relief desired by all class members (e.dpopdeset of an entirely
new fuel tank made of material that does not expand), the Court concludes that clasls couns
obtained significant benefits for the class, particularly in light of Digpbsition that it is not liabl
with respect tany of Paintiffs’ claims.

[ll. MOTION FOR ATTORNEYS ' FEES AND COSTS

“In a certified class action, the court may award reasonable at®feey and nontaxable
costs that are authorized by law or by the pdragseement.”Fed. R. Civ. P. 23(h). “[C]ourts
must first calculate a lodestar amount by multiplying the number of hours rebserpended on

the litigation by a reasonable hourly rat€unningham v. County of Los Angeles, 879 F.2d 481,
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484 (9th Cir. 1988). Next, the court may increase or reduce the presumptively reasonable lo
fee if appropriate® Id.

The total lodestar for all class counsel is approximately $813,00@unsel incurred
approximately $80,000 in costs. Consequently, counsel appropriately could request $893,0(
feesand costs, even without applying a multiplier. Considering this fact, and tesitcciansel will
continue to devote time to this case in the foreseeable future, the proposed figure of $835,0(
appears more than reasonable. The Court recognizes tisat@lesel assumed substantial risks
and burdens in this litigation. Representation was professional and competent;onrife C
opinion, counsel obtained an excellent result for the class. There is no suggestiamsafrcollhe
Court will award attmeys fees and costs in the requested amount of $835,000.

Courts often award service payments to class representatives in congpefosaissuming
significant burdens during the litigation, such as retaining counsel, producing documents
responding to written discovery, and conferring with counSed, e.g., In re Mego Financial Corp.
Securities Litigation, 213 F.3d 454, 463 (9th Cir. 2000) (approving incentive awards of $5,000
each of two class representatives in a settlement of $1.725 million). Ducatréed, agibject to

the Court’s approval, to pay $1,500 to each named plaintiff and to Mr. White and Mr. Torres,

class members that contributed significantly to the discovery process. oltec@ncludes that the

proposed service paymentg appropriate.
I
I
I

® Class counsel assert that because attorneys’ fees are sought undeni€atitutes, California
law governs this Court’s determination whether the requested fees amatdasdviot. for Atty.
Fees, p. 3. Itis not clear that California law would apply to an award of attofaegsh
connection with settlement of a federal class action lawsuit. However, then@alinot resolve
this issueasCalifornia utilizes the same twatep lodestar analysis discussed ab&ee.Inre
Consumer Privacy Cases, 175 Cal. App. 4th 545, 556-57 (2009).

" This figure is amply supported by the declaration of Eric Gibbsatticplar, paragraphs 1%
describenowthe case was staffed, the hourly rates of each attorney and litigatidardasstso
worked on the case, and the tasks that were performed. The litigation is broken up intintivo-
intervals, with details provided regarding the specific tasks performedyceach interval.

Paragraph 27 provides a chart of litigation expenses incurred, and paragraphs 28-35quimate

and legal support for the hourly rates charged by each memtber ldfgation team.
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IV. ORDER

Good cause therefor appearing, IT IS HEREBY ORDERED that:

(1)
)
3)
(4)

DATED: 1/12/2012

the motion for final approval of the class settlement is GRANTED;

the objections to the settlement are OVERRULED;

the motion for attorneysees andaosts is GRANTED in the amount of $835,000; and
the request for payment of service awards is GRANTED in the amount of $1,500 tuf e

the following individuals: Sugarman, Le, White, dratres.
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