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8 UNITED STATES DISTRICT COURT
9 NORTHERN DISTRICT OF CALIFORNIA
10 SAN JOSE DIVISION
©
I= 1 MARK ROWELL, ) Case No.: C 10-5656 PSG
2 )
£3 Raintiff, ) ORDER GRANTING-IN-PART
8 o 12 V. )  PLAINTIFF'S MOTION TO COMPEL
©5 )
28 13 AVIZA TECHNOLOGY HEALTH AND )  (Re: Docket No. 26)
@ % WELFARE PLAN and HARTFORD LIFE AND
O/ 14 | ACCIDENT INSURANCE COMPANY, )
0O )
% 5 15 Defendants.
k=
3 g 16 In this ERISA suit over disability insurea benefits, Plaintiff Mark Rowell (“Rowell”)
£2 17 | .
- % moves to compel Defendant Hartford Life aketident Insurance Company (“Hartford”) to
® 18
e
respond in full to Rowell’s interrogatory nd¥ 4, 7, 8, 11, and 12, as well as request for
19
20 production (“RFP”) nos. 2 and'4Having considered the briefs, oral argument, evidence and
21 authority presented by both parties, Rwanotion to compel is GRANTED-IN-PART.
22 |. BACKGROUND
23 Defendant Aviza Technology Health and WelfRfan (“the Plan”) is an employee welfare
24 benefit plan that was estalbflesd by Aviza Technology, Inc. (“Aviza”) under the federal Employege
25
Retirement Income Security Act of 1974 (“ERISA”), 29 U.SCL001 et seq. Hartford is the
26
27 ! Rowell initially moved to compel a response #6FRno. 3 as well, but notes in his reply brief that
Hartford has since produced the records regdemshd that RFP no. 3 is no longer at isSee
28 Docket No. 36 at 10.
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insurer and claims administrator of the Plan, Wipcovides long-term disdlty (“LTD”), life, and
other insurance benefits eligible Aviza employeeSRowell is a former employee of Aviza. In
2006, Rowell allegedly developed symptomslwfonic fatigue, dizziness and memory
impairment, leading to his inability by August 2007 to perform his work di#esording to
Hartford, Rowell was laid off by Aviza in late Aust 2007 as part of amgral reduction-in-forcé.
Sometime thereafter, Rowell applied for LTBumance benefits aridr ongoing life insurance
benefits under the Plan.

Hartford initially approved Rowell’'s requefstr LTD coverage and paid LTD benefits to
Rowell through December 22, 2009. However, Hartford denied Rowell the ongoing life insura
benefits. Rowell appealed the d&rof life insurance benefiia January 2009, and in June 2010,
separately appealed the denialL@D benefits after December 22, 2008s part of the appeal
processes and in order to condpigysician and psychologist peevievs of the medical evidence,
Hartford retained the services of three nsatlorganizations. These three organizations are
Behavioral Medical Intervention$BMI”), MES Solutions (“MES”), and University Disability
Consortium (“UDC").

Hartford denied both appedl©n December 13, 2010, Rowell filed this action, seeking
recovery of disability insurance benefits and lifsurance coverage undee Plan and pursuant to

29 U.S.C.§ 1132(a)(1)(B), as well as reasonaltt®mney’s fees and costs pursuangtbl32(g).

2 SeeCompl. 11 10-16 (Docket No. 1).

% Rowell claims that since August 16, 2007, he has been unable to perform his or any other
occupation due to the anic fatigue syndromeseeDocket No. 11 20.

4 seeDocket No. 34 at 4.

®> Rowell does not specify the date that he firgtliag for LTD benefits in the complaint or moving
papers. Hartford states thateceived the application from Rowell for LTD benefits in July 2008
See id.

® SeeDocket No. 199 22-28.

" SeeDocket No. 34 at 5-6, 8.
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On May 17, 2011, Rowell served a numbeintérrogatories an®FPs on Hartford.
Subsequent to two stipulatioegtending the time for Hartfortd respond to the discovery
requests, Hartford responded on July 15, 201 WwdRalisputes the adequacy of Hartford’s
response and moves to compel full responses to the following:

Interrogatories 3, 7, and 11 seek: “the numbetisdbility insurance eims and waiver of
life insurance premium claims in which Hartfayttained an examination or medical record
review from [BMI, MES, and UDC, respectiyg] and how much Hartford paid for such
examinations and reviews for the years 2008, 2009, 2010, and 2btédrtogatories 4, 8, and 12
seek: “the number of claims in which [BMI'BIES’s, and UDC's, respectively,] reviewing expert
opined that the claimant was not disabled ab@time of the examination or review. Please
specify the statistics on a yearly basis.”

In RFP no. 2, Rowell requests:

All documents describing or defining Hiantd’s internal procedures for handling

and deciding whether to grant disability insurance claims and waiver of life

insurance premium claims, includingyaguidelines specific to California

claimants, for the period of Meh 31, 2009 through November 9, 2010. This

request specifically includes a requesttfee disability insurance claims manuals

used by Hartford?

In RFP no. 4, Rowell requests:

All recorded telephom conversations regardingapitiff between Hartford’s

personnel and any of the following: AnN&cGuire, M.D., John L. Brusch, M.D.,

Robert Marks, M.D., Jacquelyn Olamd@h.D., Michael Raymond, Ph.D., Joseph

Ricker, Ph.D., personnel of Behaviokédical Interventioa personnel of MES
Solutions, or personnel of University Disability Consortitim.

® Docket No. 26, Ex. B.
?1d.
104,
1.
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In its July 15 responses, Hartford statechnge of objections to the disputed
interrogatories. At issue in this motion arertitard’s objections based on relevance of the
information sought to the subjamatter of the litigation, the sband burden to Hartford of
collecting the information, and whether such discpve proper in an ERISA matter. With respect
to RFP no. 2, Hartford has agreed to produtected portions of itslaims manual under a

protective order. The parties disagree, howeweer production of one section of the manual

relating to the Unfair Claims Settlement Practidet Hartford objects to producing the telephone

records requested in RFP no. 4 on the groundshtagtare not relevaninder the applicable
provision of ERISA, and would create andue burden on Hartford to produce.

Rowell argues that all of ¢hrequested documents and irdgatory responses are highly
relevant to his claim that Hartid's position as both the claimsrahistrator for the Plan and the
insurer and funder of benefits paid from the Risrates a conflict of intest that ultimately the
court must weigh in determining whether Hartf@bused its discren in denying his claim¥ He
also argues that recent Supreme Court anchNiicuit precedent malkabundantly clear that
insurers such as Hartford should be preddo produce the typd evidence requested.

II. SCOPE OF DISCOVERY

Courts have historically lirted discovery in ERISA cases consistent with ERISA’s goal t
“provide a method for workers ameneficiaries to resolve disputeger benefits inexpensively
and expeditiously® In this circuit, suchimited discovery was restricted to that which would

address a plaintiff's burden to produce “materialjative evidence” that a denial of benefits was

12 See Metropolitan Life Ins. v. Glens54 U.S. 105, 117 (20083ee also Saffon v. Wells Fargo &
Co. Long Term Disability Plarb22 F.3d 863, 888 (9th Cir. 2008).

13 See Taft v. Equitable Life Assur. SQ@yF.3d 1469, 1472 (9th Cir. 1993@hrogated by Abatie
v. Alta Health & Life Ins. C9458 F.3d 955, 973 (9th Cir. 200&ee also Boyd v. Be#410 F.3d
1173, 1178 (9th Cir. 2005).
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motivated by an administrator’s conflict of inter&siore recently, the Ninth Circuit has clarified
that in reviewing the ERISA plan adnstiator’s decision for abuse of discretiGrihe court
weighs a conflict of interest as a factor and looks to “all the f@atl circumstances” to determine
“how much or how litle to credit” the administratts decision to deny coverad®ln making such
a case-by-case credibility determination of the adstrator’s decision in #hface of a conflict of
interest'’ the court “may consider evidence side the [administrative] record®

The parties dispute the appropeiacope and extent of dis@y in this context. Rowell
argues that Fed. R. Civ. P. 26{tdets the boundaries for the discovery to which he is entitled, 3
moreover, that the interrogatoriasd RFPs at issue seek infatmon both relevant and necessary
to inform the court’s determination of the extemtvhich Hartford’s denial of Rowell's benefits
request may have been impacted by a conflicttef@st. Hartford argues that ERISA’s goals and
recent case law require any discovery to be “nagraarlored to the facts of [Rowell’s] case” and

“sufficiently focused in relatioto the claims history issué®

14 See Abatigd58 F.3d at 966 (citing and overruliAgwood v. Newmont Gold Gal5 F.3d 1317
(9th Cir. 1995)). A conflict of interest exists @ an insurer acts as bdtte plan administrator
and the funding source of benefigee Glenn554 U.S. at 108.

1> The standard of review in an ERISA appeapends on whether the plan at issue grants
discretion to the@dministratorSee Firestone Tire & Rubber Co. v. Brudg89 U.S. 101, 115
(1989). In this case Rowell asserts — and Haettétmes not dispute — that the Plan confers
discretionary authority on Hartford such tkia¢ court will review the decision for abuse of
discretion.SeeDocket No. 26 at 11.

16 See Abatie458 F.3d at 968.

7 See Saffon v. Wells Fargo & C622 F.2d 863, 868 (9th Cir. 2008) (explaining that the
reviewing court “must determine the extent taatthe conflict influenced the administrator’s
decision and discount to that extent the defegenve accord the administrator’s decision”).

18 See Abatie458 F.3d at 970.

19 parties may obtain discovery regarding any nonegetl matter that islevant to any party's
claim or defensdrelevant information need not be adnb$siat trial if the discovery appears
reasonably calculated to lead te ttiscovery of admissible eviden&zeFed. R. Civ. P. 26(b).

20 seeDocket No. 34 at 9.
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The court inAbatieprovided examples of “facts and airastances” relevant to weighing a
conflict of interest:

evidence of malice, of self-dealing, [] @fparsimonious claims-granting history [as
well as if] the administrator provides masistent reasons for the denial, *** fails
adequately to investigate a claim or ask phaintiff for necessary evidence, *** fails
to credit a claimant’s reliable evidence, *F has repeatedly denied benefits to
deserving participants by interpreting pl@nms incorrectly or by making decisions
against the weight of evidence in the recdrd.

The Supreme Court Blennfurther explained that a stiwral conflict of interest
should prove more important ... whereccimstances suggest a higher likelihood
that it affected the benefits decision, umtihg, but not limited to, cases where an
insurance company administrator has aonysof biased claims administration ***
[and] should prove less important ... whére administrator has taken active steps
to reduce potential bias and to promateuracy, for example, by walling off claims
administrators from those interestedimm finances, or by imposing management
checks that penalize inacctealecisionmaking irrespecéwof whom the inaccuracy
benefits.*

Using these references as guidepostsedythe of information — extrinsic to the

administrative record — that should be assg$s an ERISA casavolving conflict of

interest, courts have sought to balance Imgitiliscovery in ERISA cases with the need to

consider extrinsic evidence suggesting BfaEhe resulting trend is to allow discovery that is

limited in scope and tailored to eliciting information on the pertinent conflict of interest and

its effect on the benefitdecision being appealéd.

L See Abatie458 F.3d at 968-69 (citations omitted).
22554 U.S. at 117.

2 See, e.g., Baldoni v. Unumproeid, lllinois Tool Works, IncCV No. 03-1381-AS, 2007 WL
649295 (D. Or. 2007) (“[T]he rationale for allowidgscovery in certain ERISA cases remains
persuasive in light oAbatie However, the rationale for consimning discovery remains equally in
force.”).

4 See, e.g., Baldon2007 WL 649295, at *7 (deciding thai]f{ light of ERISA’s purpose, conflict
of interest discovery should not be unlimited3room v. Standard Ins. Ga192 F. Supp. 2d 1202,
1205-06 (C.D. Cal. 2007) (concluding that discovery in ERISA case “must be narrowly tailore
must not be a fishing expedition” and “must be limite requests that ardeeant to ‘the nature,
extent, and effect on the decisionkimay process of any conflict ofterest that may appear in the
record™) (quotingAbatieat 967));Klein v. Northwest Mut. LifegCase No. 09cv2843 W(NLS),
2011 WL 2579778, at *5 (S.D. Cal. June 29, 2011pyakg discovery of “relevant evidence as to
6
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lll. DISCUSSION

Rowell seeks Hartford’s complete responsesattheset of interrogatas relating to its use
of BMI, MES, and UDC'’s peer review servicéfartford argues that the interrogatories, which
inquire into Hartford’s relatiorigp with those organizations ovielur years and in relation to
thousands of claims, improperly seek infatian far beyond the allowable scope. Hartford
similarly contends that RFP nocdsts a wide and expensive netlseg information not relevant
to Rowell’'s claim.
A. Interrogatories 3, 7, and 11

Interrogatories 3, 7, and 11 seek informatiagarding the frequency with which Hartford
used the medical peer review services, and hoshrilartford paid for those services since 2008
Hartford complains that the requests are not ndyrtailored because they span four years and all
three physician organizations, and not relevactlise payment information merely establishes
that a business relationship exists betweenfétarand BMI, MES, and UDC. Hartford suggests
that based on its denial of Rowell’s claim in 200@ af his appeal in 2010, at most, “two years of
statistics would be necessafy.'Hartford further argues thatstiovery of the confidential and
proprietary financial information would allow Harttbs competitors to obtain cost information fof
Hartford’s third-party vendors,

Rowell argues that statistical information oaduency and financesrislevant to weighing

conflict of interest because “the more busineghyssician review organizatn does with Hartford,

the nature, extent and effaftthe conflict,” including ate minimum discovery into “the
compensation, guidance, and performance evaluagioes to the peoplewvolved in the handling
of [plaintiff's] claim, as well as at least statestl information as to the number of claims handled
and denied”).

25 seeDocket No. 34 at 12.

?’See idHartford alleges that Rowell has refuse@éaept the information under a protective ordér
and has refused to compromise on the number of auoflyears or claimr which it seeks this
information.SeeDocket No. 337 3.
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the less likely it is to be objectivé”’Rowell contends that evidence showing a large volume of
business between Hartford and the companies wsuggort an inference that Hartford uses thosg
companies as a means of increasingiitdit at the experesof the insure® Because Hartford
relied on the record review apons generated by physiciansBill, MES, and UDC in denying
Rowell's claim, and because Rowell’s claim &as 2008, Rowell insists that information on all
three organizations from 2008-2011 is appropriate.

Hartford’s arguments as to relevance arepgosuasive in light athe Supreme Court and
Ninth Circuit precedent. For example, whetHeartford has a “history of biased claims
administration® is not ascertainable if Rowell cannoeevdetermine how frequently Hartford
used a certain company. Given the Supreme Goacknowledgment, albeit in a different context
that non-treating “physiciangpeatedly retained by hefits plans” might have an incentive to bias
their reports toward arfiling of “not disabled,*® frequency of retertin and financial pay-out
strikes the court as a legitimate inquiry.

Numerous courts in our disttihave approved discovery along both lines. For example, |
Walker v. Metropolitan Life Insthe court denied cross-matis for summary judgment on
plaintiff's ERISA claim, in no small part becsal“MetLife knows [thehird-party review

company] benefits financially from doing repéatiness with it” and that the company received

2" seeDocket No. 26 at 12 (citinBlack and Decker Disability Plan v. Nqre38 U.S. 822, 832
(2003) (acknowledging the validity ¢iie “concern that physicianspeatedly retained by benefits
plans may have an ‘incentive to make a findingnoft disabled” in ordeto save their employers
money and to preserve theiwn consulting aangements™).

2 5ee id.
2 5ee Glenns54 U.S. at 117.

30 See Black and Decke$38 U.S. at 832. In this case, tbeurt considered whether an ERISA
plan administrator was requireddocord special deference to mipns of treating physicians as
opposed to physicians employed by third-partyeevgroups. The Courbacluded that treating
physicians would receive no speciafetence, in part because jast third-party review physicians
could be biased against a finding of disableteating physician could daased in the opposite
direction.See id.
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more than $11 million from Met Life over a five-year time frath&he court also approved
discovery relating to the numbef claims Met Life had refeed to the third-party compan§.
Likewise, inCaplan v. CNA Financial Corpthe court concluded that it would review the
insurance company’s decisiontlw“commensurate skepticisnvased on evidence that UDC, the
third-party review company, received “more thhmteen million dollars from Hartford since
2002” and “knows that UDC has an incentive tovpde it with reports that will increase the
chances that Hartford returns to UDC in the futdfedhd in Miranda v. First Reliance Standard
Life Insurance Cq.the court granted-in-part plaintiff's rion to compel discovery regarding the
insurer’s use of MES as a third-party medicabirel reviewer over theourse of six years,
including number of referrals amdoney paid for review servicés.

In sum, Hartford’s concerns regarding tixp@&nsive breadth of interrogatories 3, 7, and 1!
and their lack of relevance to Rowell’s particutdim is unsupported by cakav in this district.
As the insurer and administrator of Rowell’s béiseHartford is obligated to produce information
that will help the court determine how much weitghascribe, if any, télartford’s conflict of
interest. The number of times that Hartford usadh company over therée-year time period and
the total amount paid out is pagsible conflict of interest dcovery and not unduly burdensome
to produce.
B. Interrogatories 4, 8, and 12

Interrogatories 4, 8, and 12 seek statistica grarly basis on the number of claims
reviewed by BMI, MES, and UDC physiciansvimich the “reviewing expert opined that the

claimant was not disabled.” Harttbargues that this line of qu&s is burdensome, irrelevant, and

31585 F. Supp. 2d 1167, 1175 (N.D. Cal. 2008).

2 35eeid.

33544 F. Supp. 2d 984, 991-92 (N.D. Cal. 2008).

34 CV 09-4452 RS (NJV), 2011 WL 2441762,9at *5 (N.D. Cal. June 15, 2011).
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highly improper in the ERISA context. Hartford tiergues that the information is not reasonably
calculated to lead to admissible evidence becaesmérits of those claims are not at issue, and
the information sought is meaningless taken oabotext of the specifitacts of each of those
cases” Hartford also argues that the reviewirygicians are not asked to draw a conclusion
whether the claimant is disabled or not tisd, but rather answarnumber of questions
pertaining to the claimant'sihctional capacity and any restiomns or limitations. Because the
BMI, MES, and UDC physicians do not make thiemate disability determination, Hartford
contends that Rowell’s interrogaigs have no bearing on the questof Hartford’'s conflict of
interest®®

Although Rowell argues that Hartford provediasufficiently vague references to the
burden or cost that would be imposed on it, hedff@sed to curb his request to only “the number
of cases in which [Hartford] aéed the claim within six months of the review by UDC, MES, or
BML.”*" In Walker, the court ordered just such an inquinytake place, requiring MetLife to
provide statistics on the “number dfims denied in reliance ¢third-party physician reviewer]
reviews.®® The court rejected the in®r's claim that producing ¢éhinformation would require
more than 2,200 hours of work and be unduly burdensome and expensive, because “without
information, the influence of Mkife’s conflict of interest as compounded hy reliance on [the
third-party company] cannot readibe determined by the recorf.The court also noted that such

information was consistent withe Ninth Circuit's advice to colifted ERISA plan administrators

% SeeDocket No. 34 at 13.
% See idat 14 (citations omitted).
37 SeeDocket No. 36 at 5; Dok No. 30-1, Ex. A at 5.
¥ seeid.
¥ seeid.
10
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“to bring forth affirmative evidence thahg conflict did not influace its decisionmaking
process."°

In this case, interrogatorids 8, and 12 are not sufficiently limited to information that
might illuminate the “effect on the decision-making process of any conflict of interest that may
appear in the record®The court is nevertheless persuaded #t least a powh of the requested
statistical information is necessary to evalwaltether Hartford has a “history of parsimonious
claims granting.” The appropriab@alance between this need dhd need to minimize the burden
on Hartford is as follows: for each of the years 2009 and 2010, Hartford shall supplement its
interrogatory responses to identify the percentdggaims submitted to BMI, MES, and UDC that
resulted in a decision by Hartfordtvin six months to deny benefits.
C. Requests for Production nos. 2 and 4

The parties have agreed on gireduction of all but one seon of the claims manual at
issue in RFP no. 2. Rowell seeks production ef‘thinfair Claims Settlement Practices Act”
section. Although it relates to stddésv, rather than ERISA, RoWelaims that the section is
relevant to this action because ERISA exenfgim preemption state laws that regulate
insurancé? To the extent this issue remains in disptihe court is not psuaded that Hartford
faces a burden whatsoever to producing the despsiection, no matter how limited its relevance.
Hartford shall produce the section.

In RFP no. 4, Rowell requests the telephmomrds between Hartford’s personnel and

UDC, MES, and BMI doctors and staff. The s dispute whether these records fall within

ERISA’s definition of the adminishtive record, which must be pramhd to a claimant appealing a

“01d. (quotingAbatie 438 F.3d at 969But see Dilley v. Metropolitan Life Ins. G&56 F.R.D.
643, 645 (N.D. Cal. 2009) (rejecting similar requist to the “relative mccessibility” of the
information sought).

1 See Abatie458 F.3d at 967.
2 SeeDocket No. 36 at 12 (citing 29 U.S.§1144(b)(2)(A)).
11
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benefits denial. Hartford argu#sat although it produced similaggords in response to RFP no. 2

it did so as a matter of compromise and not to concede that the records are “relevant” under ERIS

regulations. Rowell argues that iseentitled to a copy of thghone conversations, because they
were generated during the coudddnis benefits determination.

ERISA regulation requires cemarecords be produced #oclaimant, including “all
documents, records, and other informationuafe to the claimant’s claim for benefit§€ The

regulation defines such a record or documebettrelevant” if it 1) was “relied upon in making

the benefit determination,” or 2) was “submitted, considered, or generated in the course of makin

the benefit determination, without regardatbether [it] was reliedipon in making the benefit
determination.** Hartford concedes that the phone conatiosis at issue we “conducted during

the course of the clainf”

But Hartford argues that such recordings were not “generated” at that
time, but would have to be generated after theldg@ request to retrieve the recording from the
IT department® More important, Hartford argues thatch extensive discovery goes against
ERISA’s purpose of providing timely amast-effective resotion of claims.

The court agrees with Rowell that the telephoonversations and reded records thereof
were “generated in the course of making thedfie determination” within the meaning of 29
C.F.R.§ 23560.503-1(m)(8). The recorded conversatemestherefore discovdrke, subject to the
overarching need to limit unduly burdensome discpue ERISA cases. Although Hartford claims

that retrieving such records would be excessibeigdensome and costly, and would open the dopr

to abusive discovery requests in ERISA cabkstford has provided no testimony or other

*3See29 C.F.R§ 2560.503-1(h)(2).
* See id§ 23560.503-1(m)(8).
> SeeDocket No. 34 at 18.
6 SeeDocket 34-21 2.
12
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evidence that substantiatid® extent of the burdeéfi Hartford therefore shall produce the records
requested, consistent with the efforts it alreadgtertook to retrieve thecords requested by RFP
no. 2%
V. CONCLUSION
No later than November 18, 2011, Hartfor@lsprovide the discovery required by this

order. All other relief requsted by Rowell is denied.

Dated: 10/31/2011

PAUL S.GREWAL
United States Magistrate Judge

*" The declaration submitted by a Hartford tebmam Leader whose responsibilities include
“managing claims analysts” states only that “phaler to generate the recording, Hartford has to
request and retrieve the recarglifrom our IT department who s the recorded calls available
for retrieval by a Team LeadeiSeeDocket 34-29] 2.

8 SeeDocket No. 351 2 (“Hartford is producing those recem conversations with Plaintiff which
it could locate.”).
13
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