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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

MARK ROWELL, Case No.: C 10-5656 PSG

Raintiff, ORDER GRANTING DEFENDANTS’
V. MOTION FOR RECONSIDERATION
AVIZA TECHNOLOGY HEALTH AND
WELFARE PLAN and HARTFORD LIFE AN
ACCIDENT INSURANCE COMPANY,

(Re: Docket No. 57)

vavvvvvv

Defendants.

Defendants Aviza Technology Health and WelfRtan, and Hartford Life and Accident
Insurance Company (hereinafter “Hartford”) mdwee reconsideration, in part, of the court’s
October 31, 2011 discovery ordefor the reasons set forthidwe, the court hereby GRANTS
Hartford’s request.

l. DISCUSSION

In the October 31 Order, the court determined that limited “conflict of interest” discover
was warranted in light of Plaintiff MafRowell’s (“Rowell”) claims under the Employee
Retirement Income Security Act of 1974 (“ERISA”), 29 U.$CL001 et seq., that Hartford

abused its discretion in denyilRpwell long-term disability £ TD”) and ongoing life insurance

! See Docket No. 49 (Order Granting-Rart Plaintiff's Mot. To Cmpel) (“October 31 Order”).
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benefits? The court accordingly directed Hartford tepend to several interrogatories relating to
Hartford’s use of three, third-pa physician review organizatioh® evaluate medical evidence
submitted by claimants, including Rowell. The atde relevant part, required interrogatory

responses to the following:

a. the number of times that Hartford used each company over a three-year period (2009-
2011) and the total amotipaid out; and

b. the percentage of claims submittedid!, MES, and UDC in 2009 and 2010 that
resulted in a decision by Hartfordthin six months to deny benefits.

Hartford seeks reconsideration based on a change in material fact and guidifidneaw.
primary change, according to Hartfordthsit it has agreed to stipulated®novo review, rather
than have the court review Rowell’s ctainder an abuse of discretion standdrdreviewing
an ERISA plan administrator’s decision fdrse of discretion, the court weighs a plan
administrator’s conflict of intest as a factor and looks to “#iie facts and circumstances” to
determine “how much or howftié to credit” the administratts decision to deny coverade.
Courts commonly authorize plaintiffs prepagifor abuse of discretion review to pursue

discovery relevant toonflict of interest while limiting the scope to the discovery to that which

2 Seid. at 5-6, 8-11.

% The three organizations are Behavioradidal Interventions (“BMI”), MES Solutions
(“MES”), and University Dsability Consortium (“UDC”").

4 see Docket No. 49 at 3.

® See Civ. L.R. 7-9(b)(2) (party moving for reconsichtion must show “[tlhe emergence of new
material facts or a change of law occurring after the time of such order”).

® The standard of review in an ERISA appeapends on whether the plan at issue grants
discretion to the@dministratorSee Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115
(1989). The court noted in its earl order that it would review Htord’s decision for abuse of
discretion because the plan at issue eoefl discretionary authority on Hartfofge Docket No.
49 at 5, n.15.

’ See Abatiev. Alta Health & Life Ins. Co., 458 F.3d 955, 968 (9th Cir. 2006).

® The Ninth Circuit inAbatie identified examples of extrinsic evidence relevant to weighing

conflict of interest: “evidence ohalice, of self-dealing, [] ci parsimonious claims-granting

history [as well as if] the admistrator provides inconsistergasons for the denial, *** fails

adequately to investigate a claim or ask thengifaifor necessary evidence, *** fails to credit a

claimant’s reliable evidence, *** or has repeatedinied benefits to deserving participants by
2
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illuminates the effect of bias, if any, on the benefits decision being appéddetiord’s stated
purpose in agreeing to a changeha standard of review is to ol the need for what it claims
will be expensive and burdensome conflict of interest discoVegcause Rowell’s earlier
motion to compel and the court’s order were premised on the relevance of the discovery to
weighing the credibility of Hartfi@'s claim denial under an almisf discretion standard, Rowell
argues that the basis for tltiscovery no longer applies.

Hartford also contends that a recent chandgalifornia law undermines the rationale
behind the court’s order, especiadly to any justification of thcost imposed on Hartford. After
the hearing on Rowell’'s motion to compel andhkeéore the court issudts ruling, the state
legislature passed Section 10110.6 of the Caligoinsurance Code, effective on January 1,
2012. Section 10110.6 renders void and unenforceatylg@rovision in a life or disability
insurance policy or contratiiat would reserve discretionary authority to the instiréirdefines

“discretionary authority” in relation to its effeoh the insurer’s determination of entitlement to

interpreting plan terms incorrectty by making decisions againsettveight of evidence in the
record.”Abatie, 458 F.3d at 968-69 (citations omitted).

The Supreme Court iMetropolitan Life Ins. v. Glenn, 554 U.S. 105, 117 (2008) further
identified a “history of biased claims admim&ton” by the insurance company administrator as
important grounds for considering the impactonflict of interest on a claims decision.

® See, e.g., Baldoni v. Unumprovident, Illinois Tool Works, Inc., CV No. 03-1381-AS, 2007 WL
649295, at *7 (D. Or. 2007) (noting “[i]n light of EBA’s purpose, conflict of interest discovery
should not be unlimited”)Groomv. Sandard Ins. Co., 492 F. Supp. 2d 1202, 1205-06 (C.D.
Cal. 2007) (concluding that discovery in ERISAeasust be narrowly tailed[,] must not be a
fishing expedition” and “must be limited to requetiat are relevant to ‘the nature, extent, and
effect on the decision-making process of any condfichterest that maypgpear in the record™)
(quotingAbatie, 458 F.3d at 967)Klein v. Northwest Mut. Life, -- F. Supp. 2d --, 2011 WL
2579778, at *5 (S.D. Cal. June 29, 2011) (allowirsgdvery of “relevant evidence as to the
nature, extent and effect thfe conflict,” including at aninimum discovery into “the
compensation, guidance, and performance evaluations given toofile pwolved in the
handling of [plaintiff's] claim,as well as at least statisticaformation as to the number of
claims handled and denied”).

1% Hartford has submitted sworn testiny outlining its basis for agreeingde novo review.
Hartford’s Director of Medical Pxgrams Vendor Management statiest it has determined that
the discovery ordered by the court could @stnuch as $150,000 — far more than Hartford’s
estimate of the value of Rowell’s claim — amduld require manual review of each individual
claim file for a determination of the clainecision made within the six months following the
third-party medical reviewSee Docket No. 57-2 (McTeague Decl. && 3-6).

1 See Cal. Ins. Codé 10110.6(a).
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benefits, as well as to the fdbat it “could lead to a defeméal standard of review by any
reviewing court.*? Under the statute, a coueviewing an appeal of a claim denial that is subject
to the new law will apply the more exacting standardeafovo review. Although Section

10110.6 does not apply to Rowell's clatfHartford argues that byendering discretionary
authority clauses void and unenforceable, pifsnand courts ordering discovery may not
assume that the cost burden of undertakingsisy will be spreadcross future cases.

Rowell opposes the motion for reconsiderabartwo separate grounds. First, he argues
that the conflict of interestiscovery ordered by the caous equally applicable undée novo
review!® Second, Rowell argues that Hartford hasinmbduced any information to the court
regarding its production burden thiatould not have assessetlile the earlier motion was
pending, and thus Hartford fails to establish a matehiange in fact tavarrant reconsideration.

Clearly the parties have failedagree upon a basisrfstipulating tode novo review. The
court accepts Hartford’s representations, haweregarding its willingness to agreedonovo
review on the facts of this claim, and Rowellepresentations regarg its acceptance of
Hartford’s offer'® Having considered Rows position that the samgcope of discovery is

appropriate undede novo review and Hartford’s objections to Rowell’s opposition filing in this

12 Seeid. § 10110.6(c).

3 The court interprets Section 10110.6(a)’s application to policies “offered, issued, delivered,
renewed” in the context of the effectivetelaf the amendmeneginning this year.

* The court notes that nowhere in its earlietenrdid it address or relypon this rationale.

1> Rowell represents that he “acceatsl joins in” the stipulation tde novo review, but
nevertheless insists that Hartfgabduce the discovery as order&eke Docket No. 58 (Pl.’s

Opp’n to Defs.” Mot. For Reconsideration). Hartford objects to Rowell's attempt to agree to a
stipulation without concedg the discovery that Hiord seeks to avoid.

'® The Supreme Court’s holding Firestone Tire & Rubber that abuse of discretion review
should apply where the benefit plgives the administrator dis¢i@nary authority to determine
eligibility for benefits or to construe the terimisthe plan stems froitihe Court’s finding that
“the validity of a claim to benefits under an ERI$lan is likely to turn on the interpretation of
terms in the plan at issué®e 489 U.S. 101, 115. Where, as here, dldministrator is willing to
acceptde novo review, the court will proceed as if théan does not confer discretion and the
contract language is nstibject to interpretation by the administrator.
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motion, the court finds that in undertakidgnovo review of Rowell’s claims, such extensive
discovery is not warranted.

Rowell relies orOpeta v. Northwest Airlines Pension Plan for Contract Employees for
the proposition that extra-record evidefmcappropriate ire novo cases where the court finds
that the “circumstances cleadgtablish” such evidence is “nasary to the district court’s
review.”” But in Opeta, the court makes clear that undemovo review the court simply
“evaluates whether the administratarrectly or incorrectly denieldenefits,” and does so “based
on the evidence in the administrative recdftiThe determination whether to admit evidence
outside of the administratvrecord is made “undéne restrictive rule ofMongeluzo.”*® As stated
above, the standard for admitting extrinsic evidence uddeageluzo andOpeta is narrow and
limited only to those circumstances in which therdistourt, in its discretion, finds the evidence
to be necessary in order to conduct an adegieaievo review of the benefit decisidf.

In opposition to Hartford’s motion for recadsration, Rowell argues that several of the
“exceptional circumstances” identified by the courOeta that may justify extrinsic evidence
are in play here, including issues regarding theibilégl of the medical experts, the fact that the
payor and administrator are the same entity, aatRbwell’s claim is one that would have been
an insurance contract claim prior to ERI$ARowell points to his elier presentation of
evidence from other cases, and based on tieneny of a former BMI reviewing physiciah,
which suggests that the credibilby BMI, MES, and UDC'’s physicians is at issue. Rowell also

points to other district court casiswhich the insurer waivedase of discretion review seeking

1" See 484 F.3d 1211, 1213 (9th Cir. 2007) (citiRgedrich v. Intel Corp., 181 F.3d 1105, 1110-
11 (9th Cir. 1999)).

18 seeid. (citing Abatie, 458 F.3d at 963).

19 See jd. (citing Mongeluzo v. Baxter Travenol Long Term Disability Benefit Plan, 46 F.3d 938,
943-44 (9th Cir. 1995)).

20 Seeid. (citations omitted).
21 see Docket No. 58 at 4-5 (citinpeta, 484 F.3d at 1217).
22 Hartford has objected to Rell’s submission of the Declation of Scott Kale, M.D. on

hearsay and relevance grounds.
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to avoid discovery, but the courtuestheless ordered some discovery.

Several of these factors are the samettietourt considered for relevance of the
discovery under an abuse of discretion standartisBuctural or other incentives that may have
affected Hartford’s benefitsedision or the exercise of itssdretion are no longer relevantn
contrast, potential conflict of iarest or bias on the part thfe physician reviewers hired by
Hartford is relevant because it goes to theghtethe court will assign those opinions indts
novo review?*

The court fails to see the continuing kelace of the discovemt issue to itsle novo
review of Hartford’s decision on Rowell’s claim. To be clear, the percentage of claims submitt
to BMI, MES, and UDC in 2009 and 2010 thaduked in a decision by Hartford within six
months to deny benefits is rebnt to Hartford’s mechanism decisionmaking and allegations
relating to its conflict of interest and any rethbuse of its discretion in reviewing claims. But
this form of percentage data is not relevant tpallegations of bias within the three agencies or
the particular reviewing physiciaASMoreover, even a showing of relevance under Fed. R. Civ.
P. 26 would be insufficient in the contextdefnovo review because the circumstances of the

case do notlearly establish that the additional discovery is necess&mccordingly, the court

23 See Reynolds v. UNUM Life Ins. Co. of Am., No. 2:10cv2383 (PHX/LO/TRJ), 2011 WL
3565351 at *2 (D. Ariz. Aug. 12, 201{holding the decision mad®y defendant’s personnel is
“completely irrelevant to theoairt’s decision, as is “discovenyto their motivations,” after
defendant’s waiver of abaf discretion review)nopp v. Life Ins. Co. of N. Am., No. C-09-
0452 CRB (EMC), 2009 WL 5215395, at *4 (N.D. Cal. Dec. 28, 2009) (same).

24 See Reynolds, 2011 WL 3565351 at *2 (holding physician rewier bias still to be relevant
underde novo review because plaintiff had raisediasue regarding the exdibility of that
medical reviewer)Knopp, 2009 WL 5215395 at *3-4 (orderingsdovery into the relationship
between defendant and the medical consultantsropanies hired to evaluate plaintiff's claim).

%> Nor does the discovery at igshear any chance of bringinglight admissible evidence with
respect to any of the particulalnysicians who reviewed Rowell'sd. For example, it is possible
that the court will admit at the Rule 52 heagrievidence supporting Rowell’s allegations of bias
or misconduct by Dr. MacGuire witBMI; but the discovery assue bears no relevance to that
claim.

?® See Brice v. Life Ins. Co. of N. Am., No. C 10-04204 JSW, 2011 WA837745, at *3 (N.D. Cal.
July 18, 2011) (finding plaintiff'sllegations of bias regardiregparticular reviewing physician
insufficient to justify discovery into the defenmd relationship withthat physician, under the
standard set b@peta). The court recognizdhat admissibility unde®peta and what is
discoverable at this stage are eqtivalent. Even so, as otleaurts have similarly found, in
light of Opeta’s limits on admissibility of evidence e novo cases and the ERISA's policy of
6
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finds that this data will not assist, and certainly isot necessary to, its ity to carry out an
adequatele novo review. Hartford need not produce responses to Rowell’s Interrogatories 3, 1
and 11, or 4, 8, and 12.
. CONCLUSION

Hartford’s request for reconsideration in pafrthe court’s October 31 Order is hereby
GRANTED. The hearing on the parties’ cross-misi for judgment pursuant to Fed. R. Civ. P.
52 remains set for 10:00 a.m. on March 7, 2012.
IT IS SO ORDERED.
Dated: February 10, 2012

PAUL S.GREWAL
United States Magistrate Judge

keeping proceedings inexpensive and expeditibisappropriate to place similar limits on
discovery.See Knopp, 2009 WL 5215395 at *3.
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