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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

MARK ROWELL, ) Case No.: A0-5656PSG

)

Plaintiff, )  FINDINGS OF FACT AND

V. ) CONCLUSIONS OF LAW
)
AVIZA TECHNOLOGY HEALTH AND )
WELFARE PLAN and HARTFORD LIFE ANI)
ACCIDENT INSURANCE COMPANY, )
)
Defendang. )

On March 3, 2012, the court conducted a bench trial in this action for employer disabili
benefits' Having considered the administrative record and the parties’ written submissions
well as the orlaargument presented by coungbg court now sets forth its Findings of Fact and
Conclusions of Law pursuant to Fed. R. Civ. P. 52(a).

l. PROCEDURAL BACKGROUND

Plaintiff Mark Rowell(“Rowell”) brings this action pursuant to the Employee Retirement
Income Security Act (“ERISA”), 29 U.S.C. § 1132(a)(1)(B), agattesttford Life and Accident
Insurance Company (“Hartford”) aviza Technology Health and Welfare Plan (collectively,
“Defendants”). Rowell alleges thaDefendantsmproperly denied him ongoirgenefitsunder

the Plan’dong-term disability(“LTD") and life insurance policies. Rowell seegayment of

! The parties consented to a court trial before a magistrate judge pursuant to2&6B3H(c).

1
CaseNo.: 105656 PSG
FINDINGS OF FACT AND CONCLUSIONS OEAW

Dockets.Justia.c

85

pm


http://dockets.justia.com/docket/california/candce/5:2010cv05656/235090/
http://docs.justia.com/cases/federal/district-courts/california/candce/5:2010cv05656/235090/85/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN NN R R R R R R R B Rp R
0o N o 0N WN P O ©OW 0o N o o hN WwN P O

ongoing LTD benefits and a declaration of his ongoing coverage under the lifengesptan,
including awaiver ofthe life insurance premium.

Initially, the partiesagreedhat the court would review Hartford’s termination decision
and denial of Rowell’'s appeal for abuse of discrehiecause the terms of tR&an conferred
discretionaryauthority on Hartford. Based on this standard of review andaaelatedmotion to
compelbrought by Rowell, the court ordered Hartford to provide limited discaedaying to
Defendants’ use of certain, thigdhrty physician review organizations to exatke medical
evidence submitted by claimaritSheauthorized discovernwould havefacilitated thecourt’s
assessmerdf anyconflict of interesion the part of Hartford as plan administrator asd
determination of “how much or how little to credifarfford’s decision to deny coverade.

In order to avoid what it represented to be unduly burdensome and expensive discove
Hartford then offeredo stipulate tode novareview, rather than have the court review Rowell’s
claim under an abuse of discretion standlattfordsought reconsideration of the court’s
October 31 discovery ordar light of its stipulatior?, For the reasons set forth in its February 10,
2012 order granting Hartford’s motion for reconsideration, the ctaiermined that would
proceed withde novareview, and as a result, thdartford need not provide datelating toits
use of thirdpartyphysician review agenciés.

Il. EVIDENTIARY RULINGS

Rowell submits two documents that are not part of the Administrative Receugport

of hismotionfor judgment pursuant to Rule 52, and Defendants object to both of the extra rec

submissions. The court finds that neither is necessary to the arin®/aeview.

% Thestandard of review in an ERISA appeal depends on whether the plan at issue grants
discretion to the administratddee Firestone Tire & Rubber Co. v. BrudB89 U.S. 101, 115
(1989).
3 SeeDocket No. 49 (Order Grantinig-Part Plaintiff's Mot. To Compel) (“October 31 Order”).
* SeeAbatie v. Alta Health & Life Ins. Co458 F.3d 955, 968 (9th Cir. 2006).
> Docket No. 57 (Def.’s Mot. for Reconsideration).
® SeeDocket No. 75 (Order Granting Mot. For Reconsideration).
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A. ROWELL 'S SUPPLEMENTAL BRIEF AND UNIVERSITY OF THE PACIFIC FATIGUE LAB
REPORT

On February 16, 2012, Rowell filed a supplemental brief in support of his motion for
judgment in order to offer a report from the University of the Pacific’s Gatigf regarding
Rowell's medical condition. Although any supplemeriakfingon the Rule 52 cross-motions
was due no later than February 6, 28 Bqwell cites the court’$ebruary 10, 2012 ruling
approving Defendants’ offer to submit tal@ novastandard of revietas grounds for the
supplemental filingBased on the shift tde novareview, Rowell argues that the court can
consider extraecord evidence on the ultimate question of disability, and th&tatigue Lab
Report is necessary for the court to assess the medical issues and crestibdgyraised in this
case'® Defendants argue thRpwell’s supplemental briefing is untimely, thie Fatigue Lab
Report does not meet the strict standard for extra record evidencdaipomaeview, andhat
it is inadmissible under Fed. R. Evid. 901 and 702.

Forde novaeview of an ERISA &im, the court “evaluates whether the administrator

correctlyor incorrectly denied benefitand does so “based on the evidence in the administrative

record.™ In Opetav. Northwest Airlines Pension Plan for Contract Employéescourtheld
that extrarecord evidence is appropriateda novacaseonly where the court finds that the
“circumstances clearly establish” such evidence is “necessary to the distritst pexiew.™?

The determination whether to admit evidence outside of the administratird reenade “under

" Docket No. 77-1 (University of the Pacific Cardiopulmonary Exercise Test{CP&luation
Report: 2/15/2012)‘Fatigue Lab Report’)

8 SeeDocket No. 72 (Order Continuing Rule 52 Hearing).
® SeeDocket No. 75 at 4.

19Docket No. 76 at 2 (Pl.’s Supp. Rule 52 Br.) (citMgngeluzo v. Baxter Travenol Long Term
Disability Benefit Plan46 F.3d 938, 944 (9th Cir. 1995).

1 SeeOpeta v. Northwest Airlines Pension Plan for Contract Employ&sF.3d 1211, 1213
(9th Cir. 2007) (citingAbatie, 458 F.3dat 963).

12484 F.3d at 1213 (citingriedrich v. Intel Corp. 181 F.3d 1105, 1110-11 (9th Cir. 1999)).
3
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the restrictive rule oflongeluzd'*® This standard for admitting extrinsic evidence under
MongeluzcandOpetais narrow and limited only to those circumstances in which the district
court, in its discretion, finds the evidence to be ssagy in order to conduct an adequdgenovo
review of the benefit decisiolf.

Because the timing of the report renders it of limited relevahisenot necessary for the
court to consider the Fatigue Lab Report in order to render a decistrmvaeview. The
February 15, 2012 Fatigue Lab Report was based on tests conducted on January 30 and 31,
andassesses functional capaatythose test dates, albeit as “a tool to evaluate disability in
fatiguerelated disorders® As with the report initially rejected by the district court in
Mongeluzothe Fatigue Lab Report is dated more than two years after Rowell’s claitheand
medical evidence upon whi¢hartfordwas required to base its claims decision. The medical
report inMongeluzo howeverppined on the claimant’s condition dating back to the relevant
time period:® Moreover,in Mongeluzahe Ninth Circuit reversed the district court’s exclusién o
the report because othgrecedent pertinent to the case rendeezthin plarterms ambiguous
andrequired “reevaluation of the evidencg.No such circumstances exist hefae court finds
that it is able to evaluate the various grounds that Rowell relies upbaltenge Defendants’
decision without consideration of the new evidetfcghus,the cout will not consider the

Fatigue Lab Repodr the lateffiled, supporting declaration of Christopher R. Snell, PH.D.

13 See id(citing Mongeluzo v. Baxter Travenol Long Term Disability Benefit P4&nF.3d 938,
943-44 (9th Cir. 1995)).

1 See id(citations omitted).

1> seeDocket No. 77-1 at 1.

® Mongeluzo46 F.3d at 941.

7 See idat 944.

18 SeeMongeluzo46 F.3d at 944 (“[A] district court should not take additional evidence merely
because someone at a later time comes up with new evidence that was not predenfgdrio t
administrator.”).

19 SeeDocket No. 83 (Snell Decl.).
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Because the court finds theaterial inadmissible undé&tongeluzcandOpeta the court need not
consider Defendants’ challenge pursuarthie Federal Rules of Evidence.
B. DECLARATION OF ScoTT KALE, M.D.

Rowell also submits thBeclaration of Scott Kale, M.E in support of his contention
thatthe findings ofcertain reviewing physiciaretained byDefendants in the course of
evaluatingRowell’s claims-as set forth in detail beloware not credible because the physicians
may be subject to bias imposed by teeiewing organizatiorRowell first submitted the Kale
Declaration as an exhibit in support of his motion to compel discévetywhich time
Defendants also objected to stsbmissiorf?

At oral argumentRowell argued that the Kale Declaration is necessary for the court’s
consideration of the weight that should be given Hartfdrda review of Rowell’'sappealof his
LTD claimdenial in which Hartford relied heavily on the findingstwo reviewing physicians
from thesame organization about which Kale testifiise courtfinds thatthe Kale Declaration
IS unnecessary extracord evidenckecause any credibility determinatican be made based on
the record evidencé\s discussed below, Rowell’s treating physician documented his
disagreement with the reviewing physician whose opinion, in particular, Rowkdrades, and
Hartford responded accordingly. Evidersedficient forthe court to make a determination

regarding the reliability of thiphysiciarns findingsis thusalready present in the record.

29 Docket No. 82 (Ka Decl.).

L SeeDocket No. 30 & 4 (Corrected Chabre Decl. in Support of Mot. to Compel Discovery), Ek.

3.

2 seeDocket No. 35 & 5 (Bernacchi Decl. in Support of Defs.’ Opp’n to Pl.’s Mot. to Compel).
In its ruling on Rowell’'s motion to compel, the court did not address the admisslbilitg Kale
Declaration.
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. FINDINGS OF FACT %

A. ROWELL 'S PROFESSIONAL BACKGROUND AND OCCUPATIONAL REQUIREMENTS OF
ROWELL 'S POSITION

Rowell is a thity-nine yearold manwho completedhigh school andwo years otollege.
Beforehis employment with Aviza Technology, Inc. (“Aviza”), Rowell held severaitjoos as
a mechanical designer and drafter, each lasting between two to fivéyRarsell workedat
Aviza from September 5, 2005 to August 17, 2@6a mechanical designer, earning
approximately $5,833.33 per morfthAccording to Aviza, Rowell’s job was primarily
sedentary, requiring “occasional” standing, walking, reaching/ workindhead, and keyboard
use. It required “frequent” sitting, and could be performed by alternatimpsittd standing®
According to Rowell, the job requireédat he spend eighty percegithistime on the computer
and was mentally strenuofs.

During Rowell’s time at Aiza, he did not seek leave or disabififyHe informed his
employer of his symptombipwever which impaired his ability to concentrate and interfered
with his work on the computer. Aviza provided him with an ergonomic asses$hrmhan
Resourceand Rowé#’s bosssuggested that he reduce his hours, but Rowell did not because o
financial constraintd® Rowell continued to show up for the full work day but would sit outside,
nap during lunch hour, or rest at his desk without worRirigowell inquired abouapplying for

disability, but was told that he was not eligible because disability was favlsenjuries’or

23 Al facts cited herein are taken from the administrative re¢#R”) unless otherwise noted.
?* AR 930.

?°1d. 921, 925, 49, 5.

*°1d. 922.

?71d. 290.

*%1d. 921-22, 925.

%1d. 870-72.

¥1d. 812.

*11d. 812, 1053
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“blue collat workers®? Rowell was terminated on August 18, 2@@&7part of reduction in
force3* Rowell believes that he was terminated irt piase to his poor performance as a result of

his symptoms?

B. ROWELL 'S MEDICAL HISTORY AND PROOF OF DISABILITY PRIOR TO APPROVAL OF
DISABILITY BENEFITS

In early2006, Rowell experienced dizziness, lightheadedness, nausea, and difficulty
concentrating, esgzially when working at the computer for an extended period of T
consulted witlseverahealthprofessionals, including an optometrist and neurologist, in order to
try to determine the source of his symptothsledical records from March 20@6 March 2007
reportongoingsymptoms of dizziness, seizures, chest pain and palpitations, back pain, and
headached’ In August 2006Rowell wasprescribed testosterone which afforded some
improvement?® In January 2007, Dr. Mohammed Ahmed prescribed KeppradaeRs
dizziness, which he discontinued due to tiredrié3he ergonomic assessment conducted by
Aviza in May 2007 reported on Rowell's symptoms and advised him to return to his neurologi
re-attempt medication with Keppra, arebeat an optometry examaition?° Between July 12,

2007 and December 5, 2007, Rowell underwent additional diagtestscfor his symptonis.

Rowell did not receive a conclusive diagnd$is.

%1d. 812.

%1d. 921-22, 925.
%1d. 1053, 422.
%1d. 871.

%1d. 871, 875, 876.
371d. 6.

%1d. 1034.

%1d. 888.

“1d. 6, 871.

“11d. 6-7.

2 Seeid.
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On December 12, 2007, Dreslie DorfmanexaminedRowell concerning his
neurological problmsand reviewedis medical history and neurological exam results from the
past yearDr. Dorfman found thaRowell best fit a diagnosis of chronic fatigue syndrome
(“CFS”) linked with chronic relapsing depressiillness* Dr. Dorfman referred Rowell to Dr.
Jose Montoya of infectious diseases who was working on trial therapies fdf @FRily 2008,

Dr. Montoyaconnected Rowell'€FS diagnosis with blood test results showing heightened
levels of Chalmydophila pneumonia bacteria, as well as Epstein BasfvDr. Montoya
opinedthat Rowell’schronic fatigue was related to fiigectious diseaskevels*® Dr. Montoya
prescribed antibiotics which resulted in improvements in Rowell’'s energydadainental
clarity.*’

Rowell's primary care physician, Dr. D&topner, agreed with Dr. Montoya’s diagnosis
and noted limitations in the form of vertigo and fatigue after more than 30 minutesaoheds
activity such as walking, keyboard use, or drivifitn a “Physical Capacities Evaluation”
conducted by Dr. Hopner in September 2008, Dr. Hopner stated that Rowell could sit, stand g
walk for 30-60 minutes each for 1 to 2 hours per day, and can “do anything for a limitedgime
long as he is well rested. He will need 3 or 4 days bed rest if not well réted.”

From May to July 2008, Rowell also underwent psychotherapy treatment with Dr. Cher|
Wheeler. Dr. Wheeler found that Rowell exhibited major depressive disorder ardlgenxiety
disorder, poor memory and impaired concentration, and great difficulty relating in t

workplace>® Dr. Wheeler also noted Rowell’s pgainysical stamina while exhibiting CPS.

1d. 7-9, 432.

*1d. 433.

*1d. 1182, 594-97.
“°1d. 1182.

“71d. 1054, 1182.

8 1d. 919-20.

*91d. 586-87.

*01d. 604, 616, 1044-46.
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C. HISTORY OF DISABILITY BENEFITS

Beforeapplying for disability benefits through Aviza, Rowell applied and was approved
for Social Security disability benédiin July 2008, retroactive to February 2668.

During the relevant period of his employmedrgwell was insured bthe Aviza
Technology Health and Welfare Pl@nhe Plan”), issued by Hartford to Aviza and effective
January 1, 2007 The Plan providekTD, life, supplemental life, and accidental death &
dismemberment insurance benefits to eligible employgeder the Plan, Hartfordas “full
discretion and authority to determine eligibility for benefits and to construentargret all
terms and provisions:* Although Aviza was named as the Plan’s administrator, Hartford
retainedfull authority and discretion to review employee claiths.

The Plan provide®r LTD benefitsto be paid at 66 2/3% of pdisability earninggo
normal retirement age, as definby the Plarand subject to an elimination period of 180 d&ys.
Normal retirement age for Rowell is 87“Disability” is definedin relevant part as sickness or
mentalillnesswhich prevents the insured from performing “one or more of the essential diities
your occupatioti during the 180 day elimination period and for the next 24 matithéour
occupation” refes to the insured’s occupation as it is recognized in the general workpkace.
“essential duty” is further defined as a duty that “(1) is sulisianot incidental; (2) is

fundamental or inherent to the occupation; (3) cannot be readily omitted or chamgkd,” a

*11d. 616.

*21d. 501.

%31d. 1396-97.

>*1d. 1408, 1428.

% See id1439.

*%1d. 1397-98.

>7|d. 1398; Docket No. 66 at 4 (Def.’s Mot. for Judgment Under Fed. R. Civ. P. 52).
*8d. 1408.

1d. 1411.
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includes being at work “for the number of hours in your regularly scheduled work{fe&tter
the 24-month period, LTD benefits are paeaonly if the same terms arset with respect to
“any occupation,” defined as an occupation for which the insured is qualified by education,
training or experience, and that has an earnings potential greater than G0¥daxad, pre-
disability earning amount*

The Plan also providder a life insurance waiver of premium benetiich defines
“disability” undera broader “any occupation” standaifithe waiver of premium benefit is thus
available if the disability “prevents you from doing any work for which ye@uaarcould become
qualified by education, training or experienéé.”

Rowell submitted his initial disability claim in July 2008, alleging disability beigon
August 16, 2007® Rowell's description of his symptoms reads, “dizzyness [sic], rguse
lightheadedness, fatigue” and “difficulty remembering and concentratingprizad that I'm
‘unable’ to do common task$®* Dr. Hopnercompleted the Attending Physician’s Statement for
theinitial disability claim. Heindicated a primary diagnosis of h@nic Fatigue Immune
Deficiency Syndrome” and secondary diagnosis of Vertigo dasdribed Rowel symptoms as
“vertigo, fatigue.®

Aviza responded to Rowell’s application and informed Hartford that Rowell had bden I3
off as part of a reduction in force, not due to disability or inability to work, and thus should not
be eligible for disability benefit® In its investigation of Rowell’s claim, Hartford obtained

medical records, including those from Rowell's consultations with Drs. Ahmed, Hopner

%01d. 1409.
®11d. 1408, 09.
%21d. 1426.
%31d. 931.
®41d. 930-31.
%1d. 918-19.
%1d. 921-22.
10
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Dorfman, Wheeler, and Montoyandreviewed Rowell’'s ergonomic assessment by Aviza in
May 2007°%’ Both Hartfordexamines recommended approval of Rowsll'TD claim. The first

notedthat

The limitations are supported by Dr. Hopner's evaluation of [Rowell’s]
condition which indicates that he is limited in all activities teGZD

minutes up to 1-2 hours max per day. [Rowell] needs rest. Current
treatment plan includes an antibiotic prescribed byfStdriMedical

Center for a virus, and rest. *** [Rowell] has caated multiple doctors
who have done extensive testing on [him]. It is reasonable to conclude
that if [he] is limited to his excessive need for rest due to CFS then he
cannot maintain job duties as a Designer, because he would nesd to re
after every 3660 minutes of concentratioH.

Thesecondexaminer agreedoting thaRowell's “medical records are consistent with ongoing
treatment of [his] complaints and [his] later diagnosis with chronic fatijlietie examiner
added, “Although [Rowell] does have some work ability, he has a reduction in his stardina
inability to maintain focus for a full day of work activity™

On September 19, 2008artfordsent an approval letter to Rowailticating that he had
been approved for LTD benefits beginning February 15, 20a8&fordidentified Rowell’s
disability date as August 19, 20670n August 4, 2008, however, Hartfdrdormed Rowell that
hiswaiver of life insurance premium benefit was denied because the records intheatee had

not stopped working due to being disabled under the requargddcapation” standard?

Rowell appealed the denial determinatidn.

®71d. 53-54.
%8 1d. 54.
%91d. 55.
O1d.
11d. 155-58.
21d. 1172-73.
31d. 1171.
11
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Hartford initiated a review of the premium waiver claamd requested independent peer
review bytwo physicians from the University Disability Consortium (“UDC*The UDC
physicians, Dr. Olander and Dr. Marks, conducted independent medical record @awikws
spoke with several of Rowell’'s treating physicians from 2006-2008. Neuropsydtidugi
Olanderfound that other than the period of late May and June 2008&)ebe&al recorekvidence
did not support an inability to work full-time, although “[he] would probably benefit fronork w
situation that does not place extensive interpersonal demands ofr fim Marks found that
there vere “no actuabknatomic pathologic findings ... to explain [Rowell’s] clinical presentation
that would account for an inability frerform the activities of work!® With respect to the
diagnosis of infection induced fatigue, Dr. Marks noted Rowell’s apparent impraveme
response to antibiotic therapy as documented by Dr. Montoya in heotesiltation with Rowell
in September 2008. Dr. Marks concluded that although he could not ascertain the severity of
Rowell's fatigue symptoms while he received treatment, there weerecords after September
2008 that would indicate physical preclusion from firtte work.”’

Hartford thusdetermined that waiveaf premium benefitvas appropriate for a “closed
period” from August 19, 2007 through September 2008, but not from October 2008 f&tward.
On March 31, 2009 Hartford upheld the deniaRufwell’s life insurance waiver giremium
benefit’® Rowell sought to appeal this second denial of his waiver b&féfirtford deniedhe

requesbn the ground that ERISA allows only one appesiew, which Rowell had exhaustéd

1d. 439.
> 1d. 44o0.
®1d. 441.
d.
81d. 442, 1169.
1d. 1165-69.
801d. 422-23.
811d. 1164.
12
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D. ROWELL 'SHEALTH BETWEEN APPROVAL OF HIS CLAIM AND SUBSEQUENT
TERMINATION OF HIS BENEFITS

In February 2009Rowell wrote to Hartfordwith an update ohis health and activitie¥.
He informed Hartford that his health status remained unchanged aallhiactivity level
varied considerably depending on factors such as sleep, overexertion, &néRdieell further
informed Hartford that he had begun to BeeMichael Powell rheumatologist witlthe
Fibromyalgia Treatment and Learning Center, in Sacramento, CA, for bisicfatigueas well
as a local, primary care physician since Rowell's move to a differerit'city.

On February 25, 200¢artford referred Rowell’s claim tihe special invegjations unit
(“SIU™), whichtwice conducted surveillance on Rowell for two consecuti@gseach in March
20092 Surveillance reportethat Rowell left his house on only three of the four days. On days
one and two, surveillance obserigadwell leaving thehousedriving nearbyto thebank, gas
station, and grocery store, and returning home in less than threhourdaythree,Rowell
was not observed leaving his house. Orfdleth day, Rowell left only todrive 45 minutedo a
hiking trail with his twodogs and returned to his car at the trailhead about one hout later.

On April 13, 2009 the SIU reported to Hartford that iaShcompleted its investigation
and has been unable to identify any evidence warranting continued investi§aien.on April
29, 2009, Hartford informed Rowell that although the March 31, 2009 wavier of premium deni
decisionwasbased on a different policy and definition of disability, Hartford had decided to

close his LTD claim because it did not see roaldsupport for disability based on the “own

821d. 469.
81d.
81d.
81d. 298-315.
8d. 299-307.
871d. 308-314.
8 1d. 40.
13
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occupation” standartf. Rowell responded that Hartford should speak with Dr. Powell in
Sacramento, anidartford agreed tsuspend action against the LTD so that Rowell could submit
Dr. Powell’s informatior’

The records submitted by Dr. Powell in May 2008icate Rowell’s treatmenteginning
in January 2009 for chronic fatigue syndrome aredaiantibiotics to address Rowell’'s ongoing
infection Dr. PowelldescribedRowell asphysicallylimited to sitting 25 hours, and standing
and walking %2-2 hours each per day, asdognitively impairedn his processing,
concertration, and memory. Dr. Powell's treatment plan noted that addressinganfastially
restores normal function in CHfatientsand that he expected Roweltestrictionsto endure
another four monthisased on effective treatmefitDr. Powell also responded to Hartford’s
requesto review and comment on the March 2069iewsby Dr. Olander and Dr. Mark$,
statingthat he did not agresith their assessment of Rowell'®adition ** Rowell alsosubmitted
a claimant questionnaire and additignatitten statement detailing himedications, routines and
energy levels®

Citing the “new information from” Dr. Powell, Hartford’s claim file in June 20@@est
that Rowell’s disability claim under the own occupation standard continues to be sdgporte
Yet in SeptembeR009,Hartford arrangedbr an investigator to interview Rowell at his home

and go over the information in his claim fieRowell submitted another written statement

81d. 39.

%1d. 38, 39.
%11d. 409-412.
%21d. 403-404.

%31d. 380. These two reviewing physiciame the same who reviewed Rowell’s claimsler the
life insurance policy.

*d.
%1d. 374-79.
*1d. 32.
71d. 1265.
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beforethe interview. Itrepeas similar information to that imis statement from May 200%he

letter also advises Hartford that due to his “cognitiygfanction,” he has difficulty
communicating verbally and remembering and processing information, and settaette
interviewer reviewhis letterahead of time and consider it his best effort to describe his activitie
and healt®

The interview on October 1, 2009 lasted for two and a half H8drse interviewer noted
that Ravell did not display any cognitive problertf8.The interviewer also noted that Rowell
“was too tired to read and review his statement” at the end of the interview, éed agreview
the statement, make any changes, and sign it at a latel"liRewell states that he was so
exhausted at the end of the interview that it thiok sixteen days tedit the statemenincluding
those sections in which the interviewer misrepresented informationo aedd it back?

A Hartford claims examiner noted that RowglMictivities, as observed during the
surveillance, included “bending at the waist, driving, carrying assorted,iteolding the leash of
two dogs, and walking in a normal manner, without assistive devices and without argnappa
restrictions and limitatins,” and with “no indication that [Rowell] was fatigued,” which
appeared to be inconsistent WRbwell’'s reported impairmert> The examiner referred the file
to a medical case manager for revieiRowell’s limitations and restrictioni$* After reviewing
and summarizing in detail the information from Rowell’s file, the medical case nram@Eged

that Rowellwas capable of functioning up to 40 hours per weithin certain parameters®

% 1d. 334.
*1d. 316.
19014, 317.
10119, 317-18.
19219, 1053.
19314, 28.
104 |d.
19514, 25-26.
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Hartford contacted Dr. Powell to inform him of its findings and to seek his opiffi@r. Powell
disagreed and recommended that Hartford cover the cost of neuropsychiatigcfoeRowell.
Dr. Powell also noted that lounpact exercise is part of the treatment for C&®lthat Rowell’s
ability to take walks does not mean he can function adequately to"Work.

Hartford referred Rowell’s filéko MES Solutions (“MES”Yor independent reviewlES
inquired whether Rowell had had any neuropsychiatric testing, and Hartford cahfiratdne
had not:°® MES psychologist JosefRickerreviewedRowell’'s medical recordandthe SUI
surveillance video, and spolsgth Dr. Powell.Dr. Ricker noted the absence of any formal
neuropsychological testing, including by Rowell’s former psychologist, Dr.élghand
concluded that he had seen nadence of “disabling cognitive or emotional impairmet'Dr.
Ricker focused specifically on the absence of “objective/clinical evidence of fuaction
impairment due to cognitive or emotional issues” tinedfact that Rowell’s claims are “self
reported” ad unsubstantiated by any “formal testifg®The secon®ES physician Dr.

Brusch similarly reviewed the medical records, surveillance vjgew spoke with Dr. Powell.

Dr. Bruschconcluded thaRowell “does not have any definable or diagnosed illness that would
cause him to be impaired. He does not meet the criteria of chronic fatigite opined that

Rowell can work 40 hours a we&¥ Dr. Brusch based his conclusion on "“the fact that on
multiple physical and neurological exams that he has undergoneh#senever been any

significant abnormalit found; as well as on Rowell’s appearance as a “normally functioning

19914, 251.

107 |d

19814, 260-61.
1991d. 241-44.
1019, 244,

111d. 245-47.
11219, 246.
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man” inthe video surveillance and his ability to talk, answer questions and follow instructions
for 2 ¥ hours during the October 1, 20a2view.

Hartforddetermined on December 7, 2009 that Rowell was capable of sedentary to ligh
work, 40 hours per weekncluding sitting, standing and walking without restriction, but with the
capacity to change positions and postures as né&tiedwell’'s position as a designer was
sedentaryHartford thereforesent a detailetktter informing Rowelbf its review and of termination
of his claimas of December2 2009

On June 17, 2010, Rowell appealed grenination of his LTD benefits:® Rowell’s letter
of appeabummarizedis medical history and records from Dr. Powell, Dr. Wheeler, and older
records from 2006 to demonstrate Rowell’s long history of fatigue symptoaiso lincluded a
declaration from Rowell with a daily activity diary dated Sepier 11, 2009 — January 26,
20107 In his appeal, Rowell arguésat theopinions of the reviewing physicians from UDC
andMES thatthere was no objective evidence to support Rowell’s claim is “at odds with the

facts.”*® These facts include

e Rowell’'s “persstent Chlamydia pneumonia infection in spite of laagn
antibiotic therapy,” as documented in the records of Drs. Montoya and Powell,
“urine lead level 300% of normal,” arteging conducted in February 20@&at
showed signs “consistent with Rowsl€omplaint of dizziness;”

e Rowell'sextremelylimited activity level as captured by the surveillance video;

¢ Rowell’s problems with concentration and memory, as documented by the
medical records of several different physicians;

e Rowell’'sowntestimony and aitties diary®

113 |d.
144, 19.
1151d. 224-36.
11%1d. 1010-1014.
1171d. 1053-71.
1181d. 1013.
119 |d.
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In response to Rowell's appeal, Hartford referred the claim for additionaiggews to
physicians wittBehavioral Medical Intervention (“BMI"}?° BMI physician Dr. MacGuire
reviewed the fileand spoke with Dr. Powell and Dr. Warner, Rdii8 newinternal medicine
doctor who had seen Rowell ordpe time'?! Dr. Warnerhad no information to provid&rom

her conversation with Dr. Powell, Dr. MacGuire reported that:

e Rowell “had no clinical functional musculoskeletal conditions such as foss o
range of motion, synovitis, specific physical neurologic abnormalities, or othe
findings that would restrict his activities;”

e Rowell's“issues are more likely psychiatric than physical fprd Powell] is very
hopeful the psychiatric evaluation will qugrt [Rowell’s] inability to work fult
time;”

e Rowell“is independent in all activities of daily living” and “does have complaints
of significant fatigu¢ and

¢ Rowell “has a fair amount of somatic complaints, but [Dr. Powell] is concerned
that thlczezre may ba physical issue that has not been fully uncovered at this
time.”

Dr. MacGuire summarized Rowell’s history as that of “fiboromyalgia androbifatigue
syndrome since 1/16/2006” and vertigd She noted that Rowell is able to travel, drive to the
gym, engage in various activities, and manage property. She also noted that tHharsgve
video documented no “obvious physical limitations for walking, standing, and drivéingri her
review of the recordand largely negative or “unremarkable” test resultslzgr conversation
with Dr. Powell,Dr. MacGuireconcluded thaRowell presented no evidence of a “clinical
functional musculoskeletal condition” that would limit him from occupational activities
support his claim of ongoing fatigd&’

BMI neuropsychologist Dr. Raymond noted the consistent but “somewhat vague”

neurological symptoms including dizziness, headaches, and “cognitive altérationsas poor

12014, 975.
211d. 968-69.
1221d. 969-70.
12319, 972.
1241d. 972-73.
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focus, and the negative and nondiagnostic neurological tests that Rowell undewesioust
times in2006 and 20072° Dr. Raymond concluded that from a neuropsychological perspective
“there is no clinical evidence to support neurocognitive alterations which wouldgeec
[Rowell] from returning to gainful employment. [Rowell’s] cognitive sympsanmcludng
reduced concentration and memory are merelyreplirted.*?° Dr. Raymond further noted that
that Rowell hadhot undergone any formal neuropsychological assessment or cogniting.testi
In Hartfords review of Rowell’s file on appeal, ieferred to thenitial award of LTD
benefits based on “dizziness, vertigo and chronic fatigue” and the termination tifshiessed
on “SIU surveillance and emorbid MES report.*?’ The appeal considered Rowell’s submission
of additional medical documentatioegardinghis fatigue, antibiotic treatment, elevated urine
lead levels, and energy level and cognitive function at approximately 50% and 30% af,norm
and noted that no documentation was submitted in support of Rowell’s cognitive compfaints.
Hartfordalso reviewd the conclusions of BMI reviewers Dr. MacGuire and Dr. Raymond.
Hartford again concluded that Rowell had no neuropsychological impairments aeorfiahct
musculoskeletal restrictions that would keep him from returning to his occupation as a
mechanical dégner!?° On August 23, 2010, Hartford denied Rowell’s appgéal.
On October 14, 201®owell requested that Hartford-open the appeal to consider an
additional statement from Dr. Powell that sought to correct inaccuracies MalbGuire’s
summary of her awversation with Dr. Powelf** Hartford agreed to forward Dr. Powell’s

comments to Dr. MacGuire at BMI, and to provide an addendum rEport.

121d. 970-71.
12619, 972.
12714. 10.
128 |d
12919, 11.
1301d. 206-11.
1311d. 196.
1321d. 192.
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Dr. Powell'sstatement pointed out several inaccuracies in Dr. MacGuaptat

Dr. MacGuire repeatedly invited me $ay that Mr. Rowell’s problems were

purely psychological in nature. | told her each time she mentioned this
possibility that Mr. Rowell has a physical condition that includes lead
accumulation and chronic infection with Clamydophia pneumonia, both of
which can impair cognitive function. **Frepeated ... that if [Hartford] wants

to dispute the diagnoses of cognitive impairment, then they are obligated to pay
for the neuropsychiatric testing or SPECT scan testing to prove that they are
normal. ***

When Dr. MacGuire says that | told her that there is no physical evidence of
cognitive or neurologic impairment, please translate that to: ‘Dr. Powell says
that there is no question that Mr. Rowell has significant cognitive impairment,
including the physical symptoms of uncontrollable nystagmus impairing eye
contact, which is improving with treatment.” When she says | told her the
condition is mostly psychological, please translate that to Dr. MacGuirggsayin
‘Wouldn’t you say that Mr. Rowell’'s condition is psychological? And my
saying: ‘No.” Then her saying: ‘But don’t you think there is a psychological
component?’ and my saying: ‘There is often a psychological component to
physical iliness,’ followed by my recommending again that the neuropsychiatr
and or SPECT scans be performed if there is any question about the validity of
the claims.

BMI responded to Hartford’s follow-up inquiry with an addendum fromMxcGuire,stating:

It is clear from the record that multiple physicians have evaluated this claimant

and have determined he has no significant problem from nystagmus. | stand by
my original impression that this individual does not have a validating functional

musculoskeletal condition that would limit him from occupational activities. The

additional informatin does not change my opinidfi.

On November 9, 2010, Hartford informed Rowell that it was upholding its prior decision on
appeaf***

From the time of his initial claim for benefits Hartford’s termination and appeal decision
Rowell’s selfreported symptmshave remained largely unchangedrticularlyas to fatigue and
impaired ability to communicate, concentrate, and recokesgtecially under certain conditions or
after a period of exertiott> Since early 2006, Rowell has complained of these symptoms and s

out various forms of testing and treatmdrtte initial claimexamination by Hartford recognized th

1331d. 189-90.
1341d. 184-85.

135SeeAR 93031 (initial benefits claim form); 37249 (5/27/09 statement documenting health
status); 334-341 (9/12/09 statement documenting health status).
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Rowell's symptoms and complaints indicated reduced capacity to functioability to maintain
focus for a full day of work activity” — not altogether inability to functioh®

Both the MES and BMI reviewing physicianslied heavily on the absence fofrmal test
resultsto support Rowell’s neuropsychological as well as physical compldingsphysicians were
skeptical ofRowell’s selfreportedsymptomsas unsupported by clinical results. Their reviews did
not addres®r. Powell’s clinicalassessment regardinggoing infection levels, high blood lead
levels, andhe likely symptomatic and cognitive effectisthose conditions. The MES and BMI
reviewers also citeRowell’s ability to walk, carry items, and drive without restrictianile under
surveillance, and to participate in a 2 %2 hour interwiathi Hartford’s investigatorThe reviewers
did not remark on the limited hours each day in which Rowell’s activity took place, cayhe d
which he never left his house, nor on the investigator’s notes at the end of the instatilegvthat
Rowell was too tired to read and sign his own statement.

Insofar as Rowell’s initial symptoms and attempts to get treatimeicated a reduced
capacity to function, the court find those symptoms to have persisted and remainstmconsi
through the course of Hartford’s revieasRowell’s claims.

V. CONCLUSIONS OF LAW
A. LEGAL STANDARD

ERISA provides for judial review of a decision to deny benefits to an ERISA plan
beneficiary'®’ The standard of review in an ERISA appeal depends on whether the plan at iss
grants discretion to the administratd? Where the benefit plan gives the administrator discretior]
authority to determine eligibility for benefits or to construe the terms of the filarcourt will

review forabuse of discretiof® Otherwisede novais the default standard of revieif.

%0d. at 55

137See29 U.S.C. § 1132(a)(1)(B).

138 See Firestone Tire & Rubber Co. v. BrudB9 U.S. 101, 115 (1989).

139 Id

140 Apatie, 458 F.3dat 963(citing Firestone Tire & Rubber Cat 115).
21

CaseNo.: 105656 PSG
FINDINGS OF FACT AND CONCLUSIONS OEAW

ary




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN N DN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O 0N WwN P O

Where, as here, the administrabtas offered to stipulate tte novareviewand the claimant
does not objecthe court willreview the casde novo*** Accordingly, “[t]he court simply proceeds
to evaluate whether the plan administrator correctly or incorrectly deniefiteewithout reference
to whether the administrator operated under a conflict of intef&sBbh de novareview, t is the
plaintiff's burden of proof to establish that she was disabled under the meaning ofth& pla
Moreover, “the burden of proof continues to lie with the plaintiiiew disability benefits are
terminated after an initial grant®
B. TERMS OF THE PLAN

Onde novareview, the court interprets the plan by looking “first to the terms of the Plan
itself.”*** Interpretation of th@lan derives from state law contract principi&As such, the terms
of the Plan should be interpreted according to their ordinary meaning and in the obttiex¢ntire
document*’ Ambiguities in the policy terms should be construed against the ifftirer.

There is no dispute between the parties regarding the meaning of the Plattetenghe
Plan, athe time that Hartford terminated Rowell's LTD benefits and denied his appéal of

termination decision, Rowell had to be preeehby disability “from performingne or more of the

141 seeDocket No. 63 at 11, n.4 (Pl.’s Mot. for Judgment Under Fed. R. Civ. P. 52) (noting tha
although the stipulation between the partiedegmovaeview ultimately failed, the court may
interpret Hartford’s position as having concededhovaeview).

142 Apatie,458 F.3dat963.See also Muniz v. Amec Constr. Mgmt,,I623 F.3d 1290, 1295-96
(9th Cir. 2010) (“When conducting a de novo review of the record, the court does not give
deference to the claim administrator's decision, but rather determines istiestance if the
claimant has adequately established that heersstlisabled under the terms of the plan.”)

143 Muniz, 623 F.3d at 1294 (noting with approval that district courts within this circuit “have
consistently held that the burden of proof remains with the claimant when the coawtsravi
plan administrator’slecision under the de novo standard of revie®&e als&abatino v.
Liberty Life Assurance Co. of Bost@&86 F.Supp.2d 1222, 1232 (N.D. Cal. 20®8ighley v.
J.C. Penney Life Ins257 F. Supp. 2d 1241 (C.D. Cal. 2003).

144 Muniz, 623 F.3d at 1296.
195 SeaNelson v. EG & G Measurements Group, |83, F.3d 1384, 1389 (9th Cir. 1994).
196 See Gilliam v. Nevada Power C488 F.3d 1189, 1194 (9th Cir. 2007).
147 |d.
148 SeeKunin v. Benefit Trust Life Ins. G®10 F.2d 534, 539-41 (9th Cir. 1990).
22

CaseNo.: 105656 PSG
FINDINGS OF FACT AND CONCLUSIONS OEAW




United States District Court
For the Northern District of California

© 00 N o o b~ w N P

N N N N N DN DN N DN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O 0N WwN P O

essential dutiésof his occupatiort*® “Essential duty’simply means a duty thatssibstantiabr
fundamental to the occupatiandcannot be readily omitted or changédncludes being at work
for the number of regularly scheduled hoti¥$The “your occupation” standard refers to the
occupation as it is generally recognized in the workplace and does not refecalpgtifithe job as
performed for a specific employer at a specific locatn.

Rowell ontends, and Hartford does not dispute, that Rowell’s occupation as a mechar
designer with Aviza required forty hours a week, about 80 percent of which was spent on the
computerlin order to evaluate Hartfordtermination of Rowell’'s LTD benefits, thmurt thus
determines whether Hartford was correct or incorrect in finding that Roadlll perfornthe
essential duties of his occupation as a mechanical designer for at leasbtogyeach weekn
contrast, with respect to tierminaton of Rowell's life insurance waiver of premium benefit, the
court evaluates whether Hartford’s decision was correct or incorgantdiag Rowell’s ability to
under the “any occupation” standard, requiring an inability to do any work for whictoheaosild
become qalified by education, trainingr experienceé>?

C. PROOF OF DISABILITY

Having reviewed the administrative recantd considered the argument of counsel on bo
sides, the court finds that Hartford’s decision to termiRaieell’'s LTD benefits under the “your
occupation” standard of the Plan was in error becduspreserganillogical departure from
Hartford’s earlier findingshatdoes not flow from the medical or other evidertartford’s decision
regarding the life insuranaeaiver of premium benefit under the “any occupation” standard,
however, also was in errofhe medical evidenc&as insufficient to support a conclusion that

Rowell could perform the essential duties of any occupation.

149 SeeAR 1408.
10 see id1409.
lgee id1411.
152 5ee id1426.
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The court bases its conclusion on the following: (1) Rowell's symptoms and dis@fo
CFS remained largely unchanged between the time of Hartford’s findingabildisunder the
terms of the Plaandits termination decision, and Hartford failsadequatelgxplain the basis for
its revesat (2) Hartfords relianceon the opinions ofaviewing physicians regarding the lamk
objective evidence or clinical proof of Rowell3Sis erroneous becausige Ninth Circuit has
rejected a requirement objective indicia foiICFS; (3) Hartforchas misconstrued thesults of its
investigative interview and surveillance to be inconsistent with Rowelbsrted symptoms or
functional capacity(4) Hartford improperly discountthe 2008social security disability award
without explanationand (5)the evidence does not support termination of LTD benefits under th
“your occupation” standard set by the Ptarthe life insurance waiver under an “any occupation’
standard

1. Medical Evidence of Rowell's Disability

As described in the findings of fact, in September 2008, Hartford approved Rowéhls ini
disability daim based on the medical record evidence supplied by Rowell and his attending an
consulting physicians at the tim&lthough none of these physicians hadadjective test to confirm
what eventually came to beC&S diagnosis, both of Hartford’s claimaeminers accepted the
doctors’ diagnosis of CFS and found tRatwell’s resulting limitationprecluded him from
maintaining his job duties as a designer because “he would need to rest after és@rgiBQtes of
concentration®>*and “he has a reduction ltis stamina and an inability to maintain focus for a fu
day of work activity.*>* The recommendation for approval of Rowell’s claim came notwithstang
the claim examiner’s notation that Rowell “can do anything for a limited time, as Idreiasvell
rested.” The other claim examiner noted that the medical records are consistent witgh'&Ro
complaints and his CFS diagnosis, including having an overall functional ability kdegsrthan

eight hours per da{r®

13314, 54.
%414, 55.
1% g5ee id54
156 5ee id55.
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Between this initial assessment by HadferLTD claim examiners anithe final termination
decision the recorddoesnot conveya change in diagnosis onatable improvement iRowell’s
symptoms. For example, in July 2008, Dr. Montoya related Rowell's CFS diagnosgoiagn
infection and prescribed antibiotics, which resulted in some improvement in enszbgrid mental
clarity.™” Dr. Hopner, Rowell’s attending physician at the time, agreed with the diagritRasel
on his psychological consultations with Dr. Wheeler in 2008, Rowell’'s ma@icatds also
establisheanoderate impairments in Rowell’s cognitive functioning, particularly memory and
concentration, as well as depression and difficulty relating in the workpface.

Beginning in January 2009 under the treatment of Dr. Powell, Rowell contamtiédbtic
therapyyet continued to test at significantly elevated levels for chlamydia pneart?fir. Powell
reported that Rowell has responded partially to antibiotic therapy, but developepsidereffect
that required the therapy to be discontint®dr. Powell also reported some modest improveme
to Rowell'sphysicalsymptoms butonfirmed thatRowell continued to suffer frorfatigue and
reduced mental function and stamina. In June 2010, Powell estimated Rowell'sycapaeiaround
50% of his normal energy level and 30% of his normal cognitive f&%#i.order to confirm
Rowell's cognitive function with a more accurate and objective measure, Dellfrecommended §
neuropsychiatric test, but no such test was conducted.

Rowell's selfreporting of his symptoms and capacity to funcatsoremained consistent

during the time period in questioRowell updated Hartford multiple times regardihig daily

157 See id1182.
158 See id919.
191d. 616, 1044.
1801d. 415, 1028, 1022.
%11d. 1022.
162 |d.
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activitiesandlimitationsas well ashissympoms, including fatigueyertigo,andmental exhaustion
and inability to concentrate or communicatsulting from certain activitidés particular'®®
The medical evidence pertaining to Rowell’s diagnosis of CFS, chronic infection, and

cognitiveimpairmentghus did not change between Rowell’s early diagnosis in 2008 and the 2

medicalreports.NeitherDr. Hopner nor Dr. Powell conducted an objective examination for CFS;

yet both concluded that Rowell had CFS and that it limited his functional capactigppy in
conjunction with psychologat factors Not one doctor who personally examined Rowell raised 4
doubt as to hiseduced functional capacitr disputed his CFS diagnosfé,although several who
examined Rowell before his CFS diagnosis were unable to identify a phyastalfor his fague
and other symptoms. The 200&dical records present essentially the same set of conditions th
Hartford found to be disabling under the Plan’s “own occupation” standard ine2dBerefore
continue to support Hartford’s initial finding. In combinatwith theadditional factors outlined
below, Hartford’s termination decision does not logically flow from the evidpresented by
Rowell's actual medical records and his own statements to Hartford.

2. UDC,MES, and BMI Review of the Medical Evidence

As discussed above, among the physicians who actually examined and treatedriRowell
discredited his symptoms or offered an unqualified opinion that he was able to workamthe s
capacity that he had before. Rowell’s treating physicians agreed witlr$di@€gnosis and found
his physical and mental capacity to be compromised by fatigue and certaitivedgpairments.
As opposed to the physicians who personally treated Rowell, the physicians comesulisg/
Hartford to review Rowell’s filggenerallyconcludedhat Rowell’s disabilitywas unsupported by
objective medical evidence. For exampptethe review conducted lifie UDC physicians
response to Rowell's appeal of his life insurance waiver of premium benaft,d?r. Marksfound
that “therewere no actual anatomic pathologic findings on examination or imaging studigddin g

the claimant’s clinical presentation” and concluded that diagnoses of migraareeds and

1533See, e.g AR 334-341, 374-79, 469, 930-31.
164 Cf. Salomaa v. Honda Long Term Disability Pl&42 F.3d 666, 676 (9th Cir. 2011).
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infectious induced fatigueere notsufficiently compelling osupported to find Rowell to be

165
k:

physical precluded from futime wor MES neuropsychologiddr. Rickersimilarly reported the

lack of “objective/clinical evidence of functional impairment due to cognitivermtienal

issueg’ 16¢

andMES physicianDr. Brusch based his conclusion in pamtthe results of “the multiplq
physical and neurological exams” that Rowell underwent and which uncovered riicangni
abnormality*®” Finally, BMI neuropsychologist Dr. Raymomelied on the absence of “clinical
evidence” from variosi neurological examinations that Rowell underwent, including EEG and
ambulatory EEG, cerebral CDT scan, MRI, and visual evoked respifd! rheumatologist Dr.
MacGuirelisted the unremarkable results of these and other laboratory studies andanstuat
although she does not reference the infection levels documented by Dr. Montoya amddlir-—P
and concluded that they “have failed to provide a musculoskeletal disorder that would’suppor
Rowell’s ongoing complaint of fatigu&?

Both Hartford’'s Decembe23, 2009 letter decision terminating Rowell’s benefits and
Hartford’s August 23, 2010 letter upholding its termination rely on the conclusions efibeing
physicians regarding the absence of test results or clinical evitiesapport Rowell’s diagnosi®
But the fact that Hartford’s reviewing physicians identified only limited objeaiveinical
evidence in the record to support Rowell’s condition, despite exteiesitneg, is noain appropriate
basis for Hartford’s termination decisidn.Salomaa v. Honda Long Term DisabilRjan the Ninth
Circuit rejected thanotion that CFS must present by certain “pathognomonic signs or diagnosti

tests.”* The court reviewed the accepted bases foF@ diagnosis and confirmed thifhere is

1% AR 466.
18019, 244,
18714d. 246.
1%81d. 970-71.
18919, 973.
1"9Sedd. 100-111, 78-82.
171642 F.3d 666, 677 (9th Cir. 2011).
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no blood test or other objective laboratory test for chronic fatigue syndroff@etause CFS best
fits within that class of medical conditions that may depend on patient reportautbsys for their
diagnosis, the court held that it would be improper for a disability insurer to “egopaiof by
objective indicators such as blood tests where the condition is recognized yeh pocgics
possible.*”*Hartfords reliance on these findings by its physician revieweirssofar as they
suggest that Rowell’s disabilityaem is unsupported without such objective indicia as would res
from laboratory or other testing techniques — tisua error.

In addition, although Hartford need not “accord special deference to the opinions nftre

physicians,*’* neither may Haford discredit reliable evidence without an adequate explanation.

contrast to the Supreme Court’s admonishment that courts may not “impose on plan dorsest
discrete burden of explanation when they credit reliable evidence that conitlicts treating
physician's evaluatigit° here Hartford has discredited reliable evidence baséuedreating
physicians evaluatiors without directing the court to some other, at least equally reliable evider
that suggests sufficient functional capacity to perform the duties of Rowel®ogupation.
Finally, theopinion of reviewingBMI physician Dr. MacGuirgrovides arunreliablebasis
for Hartford toevaluate Rowell’s disability claim for several reasons. First, after ligtmgnedical
records she regived and the treating physicians with whom she spoke. Dr. MacBigsistates the
basis for Rowell’s claim: “Mark Powell (sic) is a-§éarold male with a history of fiboromyalgia
and chronic fatigue syndrome since 1/16/66.SecondPr. MacGuire focuses othe absence of a
musculoskeletal condition that would limit Rowell from occupational activities; she ti@ethe

video surveillance failed to provide evidence “of any obvious physical limitafoorvgalking,

standing, and driving™’ This assessment & most tangential to Rowell’s claim based on chronic

172 Id
13 see idat 678.
174 See Black & Bcker Disability Plan v. Nords38 U.S. 822, 831 (1965).
7°|d. at 834.
17°SeeAR 972.
Y71d. 973.
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fatigue and cognitive factors that limit sustaining any oneiacfor more than a few hours but do
not interfere with basic physical capability to walk, stand, drive, b@archrry. Third, Dr. MacGiire
reports several statements from her conversation with Dr. Powell thav\ellRlisputes on the
record, but as to which dispute Dr. MacGuire fails to address in her limited respbidestates
only that “I stand by my original impression that this individual does not have atiradifianctional
musculoskeletal condition that would limit him from occupational activitté5Based on the
apparent carelessness of Dr. MacGuire’s reporting on her review of Rofiteland her
conversation with his teging physician, the reliability of her conclusion is largely discredited.
3. Interview and Surveillance Evidence of Functional Capacity

Hartford also based its termination decision on the “documented inconsistenciesrbetw

[Rowell's] reported limitations athobserved activities and the medical documentation provided7 i

his file.*”® The court, however, finds rinconsistencies between Rowell’s reported limitations an
the observations of Hartford’s investigatok$ no point was Rowell’s disability claim based
physicalincapacity to walk, sit, stand, or engage in any other activity for at leastedliperiod of
time. The Physical Capacities Evaluatiprovided by Dr. Hopner, which Hartford relied on in its
initial review of Rowell’'s claimstates that Rowell cansit, stand and walk for 30-60 minutes each
for 1 to 2 hours per day, and can “do anything for a limited time, as long as he isseslt*°
Rowell’'s own statements to Hartford reflect the same. For example, in hi@ M&p09 claimant
guestionnaire, Rowell explains, “I can do any physical thing, but only for a limitextipg time
without overexerting myself to the point where | need 1-4 days bed rest to retvertiis
September 29, 2009 letter to Hartford in preparation for the intesgeght by Hartford, Rowell

repeats the same statement and also explains his activity level and abilities iretaidire d

178 See id184.
17914d. 107.
1¥95ee id586-87.
8119, 374.
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The amount of overall daily activity | can do depends on the task and how
rested | am. It depends on the activity and the exertion fev¥alvalking in

the woods, or a place with total solitude is much easier for me, than walking
down a hallway in a company building where | havateract with

coworkers. For awake activity, low stress stuff, | can do some awake activity
3-8 hours before napping. *** Awake activity can mean a combination of
things including driving, using computer, sitting watching TV, cooking,
reading, walking, qui-gong, going to the sauna, or a trip to the store, and
sitting around. ***Physical activities/physical woitould also include yard
work like mowing pulling weeds, planting plants, painting, walking, stapdin
whatever, or 36 hrs on goodlays(I'm guessing and don’t time myself). *4*
can sit for 26 hours on good days. After that | get mentally drained andl ca
comprehend or stay present. A sustainable level may be 1-3 hours in a
workplace without a lot of stress, using the phone, computer, talking to
anybody for long periods, or trying to do mentally exertinal (sic) activitfes.

During the interview, Rowelleported to the investigator that he can walk his dogs for a total of
about forty-five minutes, stopping to rest periodically for about five minutes, andeltain walk
enough to take care of daily activities, such as running errands and going torapptstf’

The surveillanceonducted by Hartforceveat thaton those dayRowell left his property at
most once, or not at all, to runearbyerrandssuch as to a store or gas statiorto exercise by
walking or hiking with his dogs for about one hout.rAost it demonstrates an ability to engage
unrestricted in low-impact and undemanding activities for a few hours at & stile¢se activities
do not contradicRowell’s claimedimitations and actually are consistent with reports to
Hartford The canclusionof Hartford’s claims examinghat Rowell’s activitiegppear to be
inconsistent with his claimed limitations becausevas seen during surveillan@ending at the
waist, driving, carrying assorted items, holding the leash of two dogs, andgvadla normal

manner, without assistive devices and without@yarat restrictions and limitatiofi@nd with

“no indication that he] was fatiguet! is simply illogical *®* Hartford reiterated this conclusion in it$

letter of denial to Rowell, noting that during surveillance and the interview Rowell mowad |

unrestricted manner, without indication of fatigue or pain. Yet according to Rosedf-reported

1821d. 334-37.
18314. 320.
184 See id28.
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capabilities and limitations, none of these activities would be expected toinesidtervable
discomfort or fatiguavhen premised or followed by periods of r&t.

4. Social ®curity Disability Benefits

Hartford’sLTD termination decisiomalsoimproperly fails to acknowledgeowell’'s award
of social security disability*SSD”) benefits'® Only in reviewhg Rowell’s appeal does Hartford
state that it considered the SSD award along with the medical record and atbece\’ In its
briefing, Hartford argues that Rowell’s receipt of SSD benefits is not helpful to hisldmususe
its termination decisioms based on evidence that the Social Securitgniistration may not have
had at the time that it granted SSD benefits, and because the standards ewdrkagoverning
SSD determinations including the presumption that favors the opinion of a treatiwygipian over
a reviewing physiciar are not comparable to themework under ERISA whereby the
administrator’s decision is constrained ohiythe terms of thpolicy.'®®

Hartford is correcthat Rowell’s receipt of SSD benefits does not mandate an afvard
ongoing LTDbenefits.But Hartfords failure to acknowledge the SSD award in its initial
termination decision raises doubts aggdair consideration of Rowell’s entire recofti At least
Hartfordmust be abléo explain itscontraryresult, especigl when the standard for a SSD benefit

award is more stringent than that employed under the'Platere, Defendants fail to address how

185 Cf. Prado v. Allied Domecq Spirits and Wine Group Disability Income P@®y F. Supp.
2d 1077, 1099 (N.D. Cal. 2011) (finding that a careful review of insurance administrator’s
surveillance footage demonstrated a level of activity consistent with ffeated by the

plaintiff).
186 SeeAR 100-112.
1871d. 80.

188 SeeDocket No. 79 (Defs.’ Opp’n to Pl.’s Rule 52 Mot.) (citiBtack & Decker Disability
Plan v. Nord 538 U.S. 822, 833 (2003)eahy v. Raytheon Cor®15 F.3d 11, 20 (1st Cir.
2003)).

189 See Montour v. Hartford Life & Acc. Ins. ¢688 F.3d 623, 635 (9th Cir. 2009) (“While
ERISA plan administrators are not bound by the SSA's determination, complegadidoe a
contrary conclusion without so much as an explanation raises questions about whedliersen a
benefits determination was ‘the product of a principled and deliberative reasomiegst”)

(citing Glenn v. MetLife461 F.3d 660, 674 (6th Cir. 2006)).

19 35ee id. Salomma642 F.3d at 679 (finding “amazing” that the plan administrator would fail tg
address the social security disabiltyard in its denial letters when “[tlhe Social Security
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Rowell’s ongoing eligibility for SSD benefits under the stringent, “substagaialful activity”
standard of the Social Security Act does not support a finding of disability under thensiabg
less stringentyour occupation” standarfbr LTD benefits under the Pldri* Defendants’ reliance
on “new evidence” is not persuasive because, as explained above, the evidence supplied by
Hartford’s investigations and Dr. Powell is entirely consistent with the evedthatHartford relied
on initially.

5. “Your Occupation” versus “Any Occupation” Standard

Under the terms of the Plan, for 24 months follaptowell’s initial LTD claim, his
disability must be with respect to an ability to perform the essential duties of hisoomer
occupation. After 24 months, continuing LTD benefits are available only under thecengation”
standard, defined as an occupation for which the insured is qualified by educatomg tai
experience, and that has an earnings potential greater than 60% of an indedsafdrg- earnings
amount'®? The life insurance waiver of premium bensfinilarly is available only mder abroader
“any occupation” standarti> These different terms render different outcomes with respect to
Hartford’s LTD and waiver of life insurance premium decisions.

a. LTD Benefits ShoulBe Reinstatetnder the “Your Occupation” Standard

Hartford ered in concluding that Rowell was both physically and mentally capable of
performing the essential duties of his mechanical designer occupation asoftize@3, 2004>*
Because the evidence provided by Rowell and his treating physicians has delian@jéye
unchanged and is not contradicted by Hartford’s investigative resultsptdafmination of LTD
benefits indicates a shifting rationale whereby evidence that initially sigplp® disability finding is

no longer sufficient under the same terms of the same plan. Defendants have nat Beputiés

Administration was persuaded that [the claimant] was indeed unable to work abamyhe
national economy”).

191 See423 U.S.C. § 423(d).
192 5eeAR 1408, 009.
1931d. 1425-26.

194|d.
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description throughout the record of his occupation as requiring eighty percent aotinpeltend
being mentally strenuous. &ltourtthusfinds Hartford’s conclsion that Rowell’sablity to perform
“light” and “sedentary” works consistent with the essential duties of the occupation of mechan
designet®to be incongruous with its initial disability determination, as well as thi¢hactual
demands of the occupatiofhat the essential duties of the opation include “frequent (387% of
the time) sitting and occasional8B% of the time) standing, walking, reaching overhead, and
keyboarding/repetitive hand motiofi® does not negate the fact that it also requires unbroken tir
on a computer, engaging in mentally demanding work. Rowell’'s physical dbibiy; stand, reach
overhead, etc. is as insufficient as of Hartford’'s December 23, 2009 terminatisiomlesi it was asg
of Hartford’sSeptember 19, 20agrant of benefits?’ Defendants’ more recent amgent that
Rowell's description of his weekly activities appears “consistent Wwétcharacterization of a
person who seems content to enjoy a sedentary lifeS&/E%ois unpersuasive because it does n(
negate the fact that those activities are noés®arily indicative of an ability to function in one’s

“own occupatior.

b. The Evidenc®oes Not Support Termination of the Life Insurance Waiver
Underthe “Any Occupation” Standard

As noted previouslythe denial of the life insurance waiver is revieweader the “any
occupation” standard, defined adisability that “prevents you from doing any work for which yo
are or could become qualified by education, training or experiéfit&He parties do naddress
how exercisinghis different standard appliés the evidence in the record. Basedlos court’s
review of the recordqowever, it appeaithat Rowellis urable to perform “any work” under the
waiver of premium disability standand/hile the court notes the suggestiorDof Powellthat some
work might be withinRowell’s reach the work would have to be flexible and not place too many

interpersonal demands or require excessive time doing those activitiearttragger Rowell’s

195 SeeAR 110.
196 Sedd. 104.

197|d.

19 Docket No. 66 at 21 (Defs.” Opening Br. Re: Rule 52 Mot.).

19 AR 1426.
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fatigue.Nothing in the record as discussed at length above suggaisteaitk would satisfy these
substantial constraints, and Defendants offer no significant argument or evidismdging any
appropriate distinction applicable to the life insurance waiver of premiumbsseel on the broade
“any occupation standard>
V. DISPOSITION

The courtGRANTS Rowell's motion for judgment pursuant to Fed. R. Civ. P. 52.
Defendants shall reinstate Rowell’s LTD benefitee parties shall meet and confer to address th
specific amount of back benefits, as well as reasonable attofeegsand costs to be awarded. Th
parties shall submit a stipulated form of judgment, or if unable to reach agreemthese issues
within 21 days of this order, Rowell shall bring a motion setting forth any issuagtnain to be

resolved by the cotir

Dated: 5/14/2012

Pl S Al
PAUL S. GREWAL
United States Magistrathudge

200 Although not addressed by the parties, there would appear to be no reason not to apply th
same “any occupation” conclusion to a claim by Rowell for LEDddits beyond 24 months,
which is subject to an almost identical standard.
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