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America Corporation et al

NARCIZO GUILLEN GUILLEN,

V.

BANK OF AMERICA; SRA ASSOCIATES,

INC.; and EQUIFAX INFORMATION PLAINTIFF'S MOTION FOR
SERVICES LLC, SANCTIONS
Defendants. (Re: Docket Nos. 87, 88

Doc. 1

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
Case No.: C 10-05825 EJD (PSG)

Raintiff, ORDER GRANTING-IN-PART AND

DENYING-IN-PART AS MOOT
PLAINTIFF'S MOTION TO
COMPEL; ORDER DENYING

N N N N N e e e

In this consumer fair delobllection practices action, Plaiff Narcizo Guillen (“Guillen”)
moves to compel Defendant SRA Associates, (f8RA”) to respond in full and without objection
to Guillen’s first set of written discovery reegts. Guillen also moves to sanction SRA in the
amount of $2,100 for failure to respond to the discpvequests and to numoeis meet and confer
attempts, resulting in Guillen’s filing of thmotion. On December 27, 2011, the parties appeare
for oral argument. Having considered the braid arguments of both s&leGuillen’s motion to

compel is GRANTED-IN-PART and DENIED-IN-PARds moot. Guillen’s motion for sanctions

is DENIED.

Case No.: C 10-05825 EJD (PSG)
ORDER GRANTING-IN-PART PLAINTFF'SVIOTION TO COMPEL; ORDER DENYING
PLAINTIFF'S MOTION FOR SANCTIONS
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|. BACKGROUND
Guillen brings this action under the Fair Credit Reporting Act, 15 U§1681 et seq., and
the Fair Debt Collection Practices Act, 15 U.$A692 et seq., as well as several California
consumer protection statutes and common law canfssgion. Guillen alleges that, as the victim
of identity theft, he wrongfully became the sedjof two foreclosure proceedings on mortgages
taken out using his identifying informatidbespite Guillen’s attempts to remedy the situation,
Defendants allegedly continue to furnish faldermation on Guillen’s credit reports, pursue debt

that Guillen does not owe, and cause Guillesuffer significant financial and emotional damage

On December 21, 2010, Guillen filed a complaisserting twelve causes of action. SRA i$

the subject of two of these twel¥®©n June 10, 2011, Guillen served on SRA his first set of
Requests for Production of Docunte (“RFP”) Nos. 1-23 and Interrogatory Requests Nos. 1-17
The RFPs seek documents ranging fromeadbrds maintained by SRA relating to Guillen’s
account, to agreements between SRA and careplitrting agencies, and to SRA’s income tax
returns and financial statements for the past three §/@ams.interrogatories seek information
primarily relating to SRA’s employees who wetkon Guillen’s file or had knowledge of the
relevant facts and actions taken, as well as aBBut{’s fair debt cokction statute compliance
procedures, and the net worthevery Defendant in this actiGrSRA did not reply in a timely

manner to the RFPs or interrogatories.

! See Docket No. 1911 1, 12-13 (Compl.).

?Seeid. 11 1, 2, 15-22.

% On August 31, 2011, the district judge denied Deémts’ motion to dismiss the complaint as to
all but one cause of action, for igh leave to amend was grant&de Docket No. 77 (Order
Granting-In-Part and Denying-Rart Motion to Dismiss).

* See Docket No. 87-1 (Letona Decl.), Ex. 1 at 5-6.

° Seeid., Ex. 1 at 7-9.
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In early October, Guillen’s counsel irgted a series of email and telephone
communications with SRA’s counsel. In additionseveral telephone megsa notifying SRA of
the pending discovery requests and askin@fdate by which SRA would respond, Guillen’s
counsel emailed counsel for SRA on @r 7, 2011, October 14, 2011, October 25, 2011, and
November 9, 20111n a response email dated November 11, 2011, SRA’s counsel stated, “W4
serve SRA’s responses by next Friday [November 18], thanks for notifyifgQrsNovember 18,
2011, during the deposition of one of Defendanith@sses, Guillen’s counsel inquired about the
status of SRA's discovery responéédounsel for SRA respondedatthe did not remember
agreeing to provide discovery Hyat day, but would “get it tpou ASAP ... probably ... before
the holiday, Thanksgiving, by early next weélds of the end of the day on Tuesday, November
22, 2011, Guillen had not received SRA’s respon$&his motion to compel followed late that
evening. Pursuant to Civ. L.R. 7-8, Guillerpagately filed the instant motion for sanctions.

Guillen seeks a court order requiring (1) SRA’s written responses and accompanying
documents to the RFPs and interrogatoriesth@)SRA'’s responses be verified and provided
without objection, and (3) that SRA serve its mges within seven days of the December 27,
2011 hearing? As noted above, SRA also and separaselks an award of $2,100 in attorneys’

fees for the time spent preparing the motion to compel.

®Seeid., Exs. 2, 3, 4.

"Seeid., Ex. 4 at 1.

8 See Docket No. 93-1 (Letona Decl.), Ex. 1.

® Seeid.

19 see Docket No. 93 at 3 (Pl.’s Repig Support of Mot. To Compel).
! See Docket No. 87 at 6-7.

3
Case No.: C 10-05825 EJD (PSG)
ORDER GRANTING-IN-PART PLAINTFF'SVIOTION TO COMPEL; ORDER DENYING
PLAINTIFF'S MOTION FOR SANCTIONS

> Wil




United States District Court
For the Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

On December 8, 2011, with its opposition fJirSRA served its responses and objections
to the RFPs and interrogatories in questfoBRA argues that Guillen’s motion to compel is
improper and premature based on the disonsand November 18, 2011 “agreement” between
counsel that SRA would servesponses by November 23, 2011.

[I. LEGAL STANDARDS

Pursuant to Fed. R. Civ. P. 26, parties robtain discovery regaiag any nonprivileged
matter that is relevant to anyrpas claim or defense. Unlesgherwise stipulated between the
parties or ordered by the coutige responding party must servéemmogatory responses, including
any objections, within 36ays after being servedAny grounds for objecting “not stated in a
timely objection [are] waived unless theutt, for good cause, excuses the faildfeSimilarly,
responses to requests for production mushade within 30 days after being seryad party
may move for an order compelliniiscovery after having attemptedgood faith to confer with
the responding party in order ¢btain the sought-after disceny absent court interventidhlf the
motion to compel is granted, thenstion of awarding reasonable atteys’ fees shall be issued by
unless the court finds that the moving partydfitbe motion before first attempting a good faith

resolution without court action, drthe responding party’s actiomgere substantially justifiet!.

12 see Docket No. 90 (Def.’s Opp’n to P$ Mot. To Compel), Ex. A.
13 Fed. R. Civ. P. 33(b)(2).

14 See Fed. R. Civ. P. 33(b)(4).

1> See Fed. R. Civ. P. 34(b)(2)(A).

16 S;e Fed. R. Civ. P. 37(afiv. L.R. 37-1(a).

" See Fed. R. Civ. P. 37(a)(5)(A).
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lll. DISCUSSION
A. Motion To Compel

Guillen argues that by failing to respond to dhiscovery requests within a timely manner,
or at all until the filing of this motion, SRA waeed any grounds for objecting, including based on
privilege. Guillen contends that his numerousmapts to prompt a response or a time frame for g
response demonstrates his good faith efforts to resbésmatter short of theeed to file a motion
to compel — in accordance with the federal kxedl rules — while SRA’s persistent failure to
respond demonstrates that it never intendddlkaw through on the hollow promises of its
counsel. According to Guillen, SR&dilatory tactics left no ogin but a motion to compel, thus
warranting the issuance of monetagnctions pursuant to Rule 37.

SRA disputes this characterization. Instead, $fdfsts first that Guién “evidently did not
believe there was any urgency in obtaining thpaases” because he did not attempt to meet an
confer until October 7, 2011, neatlyree months after the respeasvere due, and did not object
to counsel’'s November 11, 2011 email agngeb serve responses by November 18, 28 SRA
concedes that it did not respoasl promised by November 18, langues its failure was justified
because counsel was forced to unexpectedly a#temehproperly-noticed deposition on that same
day, for which Guillen’s counsel has failed to sethe parties with proodf subpoena service and
failed to respond to counsel’s multiple inquirEsto whether the deposition would go forw&rd.
Finally, SRA argues that the parties agreed atigposition that SRA woulslerve its responses by

November 23, before Thanksgiving, and that Guilievertheless filed his motion to compel at

18 See Docket No. 90 at 2.

19 see Docket No. 90-1 4 (Woodson Decl.).
5
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11:30 p.m. on November 22, 2011. According to SRA&,premature motion to compel mooted th
agreed-to service date of November 23, 28119RA served its responses on December 7, 2011.

Based on SRA'’s recent service of its respoasgsobjections, and to the extent that
Guillen’s motion to compel seeks SRA'’s responses to the RFPs and interrogatories, the court
denies the motion as moot. Guillen’s motion i$ moot, however, withespect to establishing
waiver of any grounds for objections based upofaitsre to respond or object within 30 days
pursuant to Fed. R. Civ. P. 33 aBdl “It is well established thatfailure to object to discovery
requests within the time required ctinges a waiver of any objectioi”In its papers, SRA does
not offer any explanation for its failure to compWth the deadlines set by the federal rules, nor
does SRA respond to Guillen’s argument that abjections, including based on privilege, have
been waived” SRA merely seeks to shift responsibilioyGuillen for waiting until October to
pursue meet and confer, and for moving to corafief the parties alleggdteached an agreement
for SRA to respond by November 23.

SRA’s delay in providing disavery responses is unjustifiethe pretrial discovery rules

are in place “to facilitate the swiind efficient disclosure of all information relevant to the subje¢

matter of a case’® Deadlines are set, and meet and epréquirements are imposed, consistent

with the overall purpose of ¢éhfederal rules “to secureetljust, speedy, and inexpensive

20 5ee Docket No. 90 at 3.

IRichmark Corp. v. Timber Falling Consultants, 959 F.2d 1468, 1473 (9th Cir. 1992) (citiDgvis
v. Fendler, 650 F.2d 1154, 1160 (9th Cir. 1981)J. Safeco Ins. Co. of America v. Rawstrom, 183
F.R.D. 668, 669-71 (C.D. Cal. 1998) (finding objectionsterrogatories not ggifically raised in
the first instance and later waived in an untimely manner were waived).

22 At the hearing, counsel for SRA conceded thafftilure to comply wittthe discovery deadlines
was due to a negligent oversight.

23 See Safeco Ins. Co. of America, 183 F.R.D. at 671 (citing 8 Chaslé. Wright, Arthur R. Miller
& Richard L. Marcus, Federal Practice & Procedure: GVDO1 (2d ed. 1994)).
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determination of every actiodAlthough SRA complains that Gléh failed to meet and confer
before filing his motions and after the partiblgivember 18 agreement, SRA fails to justify its
own delinquency in responding in a timely manto numerous, earlier attempts by Guillen’s
counsel to secure respongisr does SRA justify the many mdrstit took to respond to the
discovery requests, including two months kestw Guillen’s October 7, 2011 email inquiry and
SRA'’s service of responses on December 7, 20ibteover, the record does not support SRA’s
assertion that an agreement was reachecditvember 18 deposition. As reflected in the
deposition transcript, SRA statdtht it “probably” would servéhe responses by Thanksgiving, by
“early next week.* SRA offers no evidence of any furthdiscussion that tooglace, perhaps off
the record, and resulted in an actagieement for a November 23 deadfife.

The court therefore finds no fiftcation for SRA'’s failure tcserve timely responses to

Guillen’s first set of RFPs and interrogatories. In light of the meet and confer attempts leading

to the filing of this motion, the court rejects SRAontention that Guillen’s motion to compel was

filed in bad faith. Accordingly, the court finds tHaRA has waived its objections to Guillen’s first
set of RFPs and interrogatories.
B. Sanctions

Pursuant to Fed. R. Civ. P. 37(a)(5)(A), toairt must require SR# pay the reasonable
expenses incurred to pursue the motion, unlegssS&ttions were substantially justified or

Guillen moved prematurely. As explained above,dburt rejects SRA’s pit®n that Guillen filed

**SeeFed. R. Civ. P. 1.
25 See Docket No. 93-1 (Letona Decl.), Ex. 1.

%5 The court received nothing more than counsmisclusory statement in declaration that “On
November 18, 2011, at the deposition of Caroldi®¥ePlaintiff and SRA met and conferred and
agreed that SRA would serits responses to Plaintiffsequests] by November 23, 201 Ee
Docket No. 90-1 & 2. In response, Guillen’s courdisputes the assertion that the parties had ar]
agreement, leaving the court witbthing but two contradictoryaements from officers of the
court.
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prematurely and that SRA’s delay was justified. The court agrees with SRA, however, that the

many months between Guillen’s sieev of his first set of discovemgquests and his initiation of
meet and confer — ultimately resulting in tHen§ of this motion — constitutes undue delay. The
confusion in the record as to whether theipa communicated on November 18 regarding an
agreement to provide Defendants until November 23 to respond further suggests that Guillen
to engage in meaningful meet and confer podiling this motion for sanctions. There also is
some indication that Guillen failed to notice thetion for sanctions within 35 days pursuant to
Civ. L.R. 7-2(a)%’

On these grounds, the court DENIES Guillen’s motion for sanctions.

V. CONCLUSION

In accordance with the foregoing, the ddwereby GRANTS-IN-RRT and DENIES-IN-
PART Guillen’s motion to compel. No laterath January 10, 2012, SRA shall supplement its
response to the first set of Requests for Prodandtios. 1-23 and Interrogatory Requests Nos. 1-
17. The court further DENIES Guillen’s motion for sanctions.

IT 1S SO ORDERED.

Dated: December 27, 2011

e S. /'?'U'Ve/
PAUL S.GREWAL
United States Magistrate Judge

" Civ. L.R. 7-2(a) requires motions to be “filed, served and noticed in writing on the motion
calendar of the assigned Judge for hearing ssttlean 35 days afteervice of the motion.”
General Order 45, Sec. IX provides that for electronically filed documents, an automatically-
generated an email notice is sent to all parties in the case, and that “[r]eceipt of this message|
constitute service on the receiving party.thugh Guillen filed the motion for sanctions on
November 22, 2011 and noticed the hearingdfecember 27, 2011 (35 days later), SRA argues
that it did not receive notice tiie motion under November 24, 20BY (days before the hearing).
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