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t13422 1 little bit late starting this morning. AsI am sure you all
i TH THE UNTITED STATES DISTRICT COURT 1ai2e 2 know, we are very busy over here, the judges, and the court
2 ]
z H RND FOR THE DISTRICY OF DELAWARE 11432 3 reporters as well, I know that you are all busy, also. I
3 - - -
113434 4 do apologize for having to move the call back a bit to track
1 LEADER THECHHOLOGIES, INC., ) Civil Action
a Delaware corporation, ) i13438 5  down a court reporter,
5 }
Plaintiff and Counterclaim ) e i
s Dafondant. ; 113440 6 The purpose of the call today is to talk about
9 V. ; 113446 7 the latest discovery disputes that the parties have put in
}
8 FACEBOOK, INC., 3 112448 8  front of me. Both sides are complaining about certain
a Delaware Corporxation, )
9 ) 13452 9 aspects of the other side’s discovery to date. I have, of
Dafendant and Counterclaim )
e Plaintiff. ) No. 0B-862-J0F-LPS 1a455 10 course, reviewed the letters, and I do want to give you all
11
- - - sta50¢ 11 a chance to add a little bit more, if you wish, to what you
1z
Wilmington, Delaware 13504 12 set out in the letters.
13 Friday, October 23, 200%
11:30 a.m, s1as08 13 Let's start with Facebook's complaint and your
14 Telephone Confezenca
15 oo 153514 T4 request that there be more complete responses to your
16 i1 19 Interrogatories Nos. 4 and 11 regarding the altegation of
BEFORE: HONORABLE LEOHARD P. STARK, U,5.M.J.
17 113822 16 willful infringement. And I want to hear first from
ABPEARANCES :
18 113526 17 Facebook on that, please,
19 PHILIP A, ROVMER, ESQ. - .
Fotber hnderson b Goproon LLE 1amzs 18 MS. KEEFE: Thank you very much, Your Honor.
20 ~and-
PAUL J, ANDRE, ESQ., and 113826 19 Good morning.
21 JAMES R, HANRRH, ESC.
Kihg & Spalding 113528 20 Your Honor, it is interesting, having read the
22 (§ilicon Vailey, CA)
- 113532 27  opponent's opposition brief, I might be able to
23 Counsel for Leaader
24 Tachnolagies, inc, 11353¢ 22 short-circuit some of this.
25 113538 23 This is another case where we had asked for more
114540 24  information and received more information in their
. 113542 25  opposition brief than we had in the original response. If
2 4
T APPEARANCES CONTINUED: #2646 1  Your Honor would be wilting to simply order that the facts
s13850 2 contained in the opposition letter be their interrogatory
2 STEVEN L. CAPONI, ESQ
Blank Rome LLP 113556 3 response, I think we would be satisfied, since they have
3 -and~ j1z800 4 said in their opposition fetter that these facts are all
HEIDI L. KEEFE, ESQ., and it3602 5 they have, Those are more than in their response. If they
4 MARK R. WEINSTEIN, ESQ. 113606 B are all concatenated and turned into a response, I think we
Cleary Godward & Kronish LLP
1m2ed0 7 would be satisfied.
5 {Palo Alto, CA)}
153600 B THE COURT: Let's stop you there and see what
3 113612 9 the plaintiff's position is, just on what you have said so
7 Counsel for Facebook, Inc, 13616 10 far.
8 11366 11 MR. ANDRE: Your Honot, I think most of what we
9
113820 12 put in our letter brief was a response, We have no problem
10 - - -
11 113628 13  supplementing a response to that level. The big issue with
42 11620 14 this is that wilifulness is really an examination of the
113344 13 THE COURT: Good morning, everyane. This is 113632 15 defendant's activity, We haven't had a chance to do that
113344 14 Judge Stark. Who is there, please? 12636 16 yet. We can suppiement our interrogatory with what's in our
113546 15 MR. ROVNER: Good morning, Your Honor. This is
a 113638 17 letter brief and make this issue go away,
112348 16 Phil Rovner from Potter Anderson on behalf of the plaintiff.
B o 12644 18 THE COURT: Ms, Keefe, if I order Leader to
11305z 17 With me on the fine is Paul Andre and James Hannah from King
113388 18 & Spalding 1aese 19 supplement its interrogatories, fet's say, by next
13358 19 MR. CAPONI: Good morning, Your Honor. Steve 11654 20 Wednesday, to incorporate the contents of its letter, that
o 20 caponi from Blank Rome. With me on the phone is also Heidi s1acss 21 is the end of this dispute and you withdraw your request for
Wei H C d d. - . N " .
e 21 Keefe and Mark Weinstein from Cieary Godwar 1oz 22 a stay with respect to wiliful infringement discovery?
ti2a0e 22 THE COURT: Good morning to everyone.
. . 11304 23 M5. KEEFE: Not quite, Your Honor, Close,
113408 23 For the record, this is Lecader Technologies,
vta412 24 Inc. v. Facebook, Inc., Chvil Action 08~862-J3F-LPS. 1snes 24 What I heard Mr. Andre say was that he is
113420 25 I want to start just by apologizing. We are a 113710 25 witling to continue to put that in but everything is still
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1z 1 open. Tied in from his opposition letter was that these are magaz 1 MR. HANNAH: Your Honor, James Hannah
13718 2 all the facts they have. And therefore I would assume that 13e4s 2 representing Leader. Good marning.
143720 3  in his supplementation he would remove the "on information 110046 3 Simply, we are just asking for Facebaok to

s 4 and belief," because these are the only facts that he has 1aese 4 provide a complete response and ail the technical documents

26 5 right now and this is all there is. So it is not an 12956 D that it has that we have identified the source code modules
yiara B open-ended thing. This is what he has as of right now. tiseze B for. As Your Honor remembers, we were asked to identify
vsaras 1 We know if something else comes up somewhere 114004 ¢ source code modules for which we sought technical documents,
ityras 8 down the line, he can always move to amend those responses, 114008 8  for which we found infringing technology. We identified
it3742 9 Butas of right now, the responses need to be clear and 14616 9 those documents - we identified those source code modules
inaras 10 complete and not simply information and belief, because that 14018 10 to Facebook, and Facebook, in turn, produced approximately
izszas 11 is not appropriate. That's why if we could incorporate it 4020 11 4,000 pages, most of those, 3900 of them were public
1tars2 12 in the opposition, since they said this is ali I have, that suoze 12  documents. Of that we have got about 400 pages which were a
1arss 13 was the fight. t14e30 13 screen shot of a wicking. We do not have any e-mails, which
warss 14 THE COURT: Mr, Andre, I understood that is what 114092 14 Facebook has refused to produce. We do not have any design
1ss00 15 you would be offering to do. That is, that you have 1oz 15 documents, We don't have any development documents. All of
1seoz 16 provided the full basis of what you know today, prior to taous 16 these documents are highly relevant to our case.
naese 17 getting discovery on willful infringement, you have provided ieese 17 For instance, the e-mails and the design
119814 18 everything that you know about the basis for your willful 11a0mz 18 developments documents, the development documents will
vaeae 19 infringement claim, and you réserve the right to supplement 11s088 19 provide information as to when there were product changes,
nasze 20 to the extent you find something else in discovery, 114088 20 and we can see when different functionality was implemented
11ss2e 21 Did I get your position correct, Mr. Andre? 114100 21 by Facebook. It will provide info as to how employees
119828 22 MR. ANDRE: You did, Your Honor. 112104 22 characterized the operation and functionality of the site.
11626 23 THE COURT: Ms, Keefe, that's what you are 11aree 23 It will provide information on how the system operates, so
11aszs 24 looking for? 1st0 24 we have an idea about how each application interacts with
sange 25 MS, KEEFE: I think itis. I think the only 14114 25 the source code modules. We can ook at the source code

B 8
nasaz 1 thing I would also note, Your Honor, Is that I would like to et 1 itself,
11383a 2 simply reserve the right to move for a commensurate stay if 14116 2 But seeing the e-mails, the design documents,
tize38 3 I move for summary judgment of non-willfulness based on the tiet20 3 the development documents, and how the source code modutes
113842 4  facts in the record. That can happen at a later time. 114124 4  operate gives us a full picture of the Facebook website and
11844 D THE COURT: That is not a matter that is 142s B what's been accused of infringement.
1ias4s B actually in dispute today. sz 0 The list goes on and on, Your Honor. It gives
1aass 7 MS. KEEFE: Correct, 114134 7 you insight as to how the empiloyees use the site and how
itass0 O THE COURT: Any probiem with the mechanism that 1413 8 Facebook instructs the employees to use the site, It gives
1ass2 9 1give Mr. Andre till next Wednesday to formally supplement 1442 9 us insight to see how Facebook instructs its users to use
1inzse 10 his response with the contents of the letter? 14144 10 the site, because we do not see any technical manuals in
1seoa 11 MS. KEEFE: No, Your Honor. 1t 11 there, we do not see any instructions, any troubleshooting
1as00 12 THE COURT: Any problem with that from your end, 1arsa 12 guides.
iz 13 Mr, Andre? warse 13 The e-mails will allow us to also narrow and
wasor 14 MR, ANDRE; No, Your Honor, Thank you. 1utss 14 focus our discovery in depositions. If we don't have any
viagoe 15 THE COURT: I believe that takes care in full of 114202 15 e~mail communications and if we don't have any design
11ae08 10 Facebook’s issue. Is that right, Ms, Keefe? 114206 16 documents, development documents, we are shooting in the
11z 17 MS. KEEFE: I helieve, Your Honor. 1azes 17 dark. We don't know exactty the engineers that we need to
a2 18 THE COURT: Fine. I appreciate you flagging 1uz1a 18 depose to ask about the infringing technology, the
11eou6 19 that way of dealing with it for me. 1426 19 infringing source code modules, So it's putting Leader in a
ses 20 Let's move on, then, to Leader’s various sazze 20 very difficult situation, not having these technical
¢ 21 complaints about Facebook's compliance with the Court's st4zze 21 documents.

11028 22 September 4th order. Let me hear first from Leader on 14226 22 THE COURT: All right. Well, I appreciate that
1139235 23 this one. 11e210 23 you have come up with a list of the potential relevance of
1raess 24 MR. ANDRE: Your Honor, James Hannah will be 14235 24 the e-mails. But I got to tell you, none of that sounds
irss0 25 talking about the technical documents in this matter. inazee 25 like it's particulariy relevant where the issuve is a
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1razas 1 straightforward question of infringement and you now have iasoe 1 recafl any reference to e-mails when we were discussing
1azse 2 full access to the entire source code. I do agree with 154608 2  thoroughly the issue of what technical documents you are
114258 3 Facebook that there has to be some balancing here in light ime1z 3 looking for. In that context, why should I not accept the
w &  of the circuit that got us to where we are and to where we 1iae0s 4 representation of Facebook that the first time they had any
s B arein the case schedule, So you are welcome to take 114520 D thought that you were fooking for e-mails relating to
114312 6 another shot. But particularly address the representation 1masze 6 technical issues was quite recently?
114316 7 that there would be a significant burden of many months and 1es2s 7 MR. HANNAH: Your Hanor, this comes back to our
nasze 8 330 employees that would have to have their e-matls 14630 B raequests for production, which were served on Facebook on
14224 9 reviewed, How could that balance possibly weigh in your 11e692 9 February 20th of this year, of 2009. Those RFPs alt ask for
1143z 10 favor when you have been given free access to the full 114640 10 all documents and communications relating to the
mazzz 11 source code, which is, after all, the alleged infringing 11462 171 functionality of the Facebook website. In particuiar, there
1aze 12 product? 114648 12 js an RFP 26 that asks for ali schematics. It asks for all
1133 13 MR. HANNAH: Your Honor, I mean, \ﬁre believe that | 11463¢ 13  flowcharts. It asks for all diagrams.
114338 14 Facebook should have ajready searched their e-mails for the veasss 14 Furthermore, the definition of documentation
114:44 15 retevant e-mails, We believe that saying that they have to saroo 15 that we have in the RFPs says, and I am quoting, “The term
114250 18 search now for the e-mails is disingenuous of them. To 14705 16 'document’ shall mean all writings and recordings as those
11435¢ 17 address the particular aspects about the infringing 1uario 17 terms are defined...,” and it goes on to say inciuding
1assz 18 technology, we need the e-mails to examine the development marz 18 e~mait.
114402 19 and design documents to know exactly when the infringement sarn2 19 50 they have had notice from eight months ago
itusos 20 began. saris 200 that we wanted e~-mails, we wanted all technical documents.
11408 21 The source code that we were able to look at was iarze 21 And we just really haven't anything in eight months. Now we
1rars0 22 a snapshot from about July 2009, So we have no idea how the | 114v24 22 have 30 days left in discovery, and they stilf haven't
114418 23  Facebook site operated when the patent issued, for instance, iwrze 23 fuifilled their obligations under the Federal Rules of Civil
vraazz 24 in 2006. We have no idea what changes were made from 2006 | e 24 Procedure,
saazs 25 to 2007 to the present day. And the only way we are going 1ara 25 THE COURT: What about their argument that you
10 12
1iass2 1 to be able to have that information is if we have the 1422 1 go on to define technical documents as a subset of documents
intss 2 development documents, the design documents, the e-mails 114738 2  and there you list a number of things, starting with source
114442 3 from Facebook. 114740 3 code, and you don't mention e-mails?
1neadz 4 THE COURT: If I require Facebook to identify naras 4 MR. HANNAH: Your Honor, if you look at our
is4446 D the most relevant engineers for depositions, to the extent 114752 5 RFPs, it states that we asked for ali documents and
1taass 8 thay haven't done that already, why can't you just simply 1474 B  communications. We have documents defined as inciuding
1ewss 7 ask those questions in deposition? 114756 §  e-mails. Communications is alsc defined as including
1idass B MR. HANNAH: Well, during deposition we would 1aec0 B e-mail.
119500 9 fike to have the e-mails and the technical documents so that trasez 9 For instance, RFP 26, if you look at that one,
114504 10 we can see what their role is. I mean, I have a feeling suaees 10 it never says that we want ail technical documents relating
1asos 11 that if you order that, Your Honor, and we do not have the 114810 11 to the research, design, impilementation, development,
1usaz 12 e-mails, we are stil! going to be shooting in the dark as to itags 12 engineering, programming, structure, performance or
14s1e 13 what their role is. 114818 13 operation of the Facebook website, Those are all documents,
1agas 14 Furthermore, we have a limited amount of 1222 14 communications, which is defined to include e-mails.
1asze 15 depositions in this case. So if they give us a list of 30 1zt 15 They have had notice of this for a long time
11524 16 engineers working on a particular aspect or appfication, 1aszs 18 now. For them to say that they haven't searched any of
114528 17 then we are not going to be able to focus in on the people 1iasze 17 their e-mails - I mean, they haven't even searched the
114534 18 that are going to be relevant and questions that we need to viusas 18 e-mails for the patent number, apparently, which is highly
naszs 19 ask. stas6 19 relevant to this case and should have been produced months
11a5e 20 THE COURT: That is a probiem I can take care saeae 20 ago. Even the words Leader Technologies wasn't searched for
9 21  of. 1f that's what they do and it turns out you need 40 jtasa4 271 in the e-mails, which is another highly relevant term that
114as 22 engineering depositions and you can make that showing, I am itz 22 should have been produced months ago.
11usus 23 open to that possibility. iranse 23 - MS. KEEFE: Your Honor, I am absolutely sorry to
11546 24 The definition of "tachnical document™ that you etz 24 interject.
11usss 25 included did not specify, as I read it, e-mails, nor do I 1n4e52 25 That is absciutely untrue. We absoiutely have
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13 15
tamss 1 searched the e-mails for the term Leader. Leader nsuez 1 down to people who actually affacted those PHC files, not
114858 2 Technotogies, McKibban, Lamb, white paper, anything that was | 158546 2 peopie who may have talked about them or may have done
tie0z 3 an early thing that had to do with the patent and the patent 1stas 3 something else. This is essentially, Facebook is a one

% 4 numbers. We have absolutely done that, and in anticipation nsusz 4 large web single product.

.08 D of this call actually had the search repeated again 145152 B So if we are talking about e-mails about
114g10 B yesterday. Iam sorry to interject there. But that was an 1msiss 6 Facebook, that's all these people do all day every day. And
w915 7 absolute untruth that I wanted to clear up, 1sz00 7 that search would be incredibly complicated and burdensome,
1imeis B THE COURT: Mr, Hannah, what is your basis for 115204 8 as Your Honor has noted.
1#s20 9 advising me that those circumstances have not happened? mszee 9 The oniy other thing I would like to add is that
1140z 10 MR, HANNAH: During the meet-and-confer, you ¢can | 1isz0e 10 we absolutely have searched e-mails for narrowly tailored
114926 11 look at the correspondence that was between the two, they msziz 11 things that we were able to identify, for example, the
11as2e 12 stated that they have not searched in their e-mail and that wses 12 patent number, the Leader Technologies, the names of the
114s32 13 they will not search through their e-mails. I am basing 1rs220 13 inventors, the names of their products, anything of that
11us4 14 this off the representation of Facebook. 115222 14 nature. What we said during the meet-and-confer was we had
1eess 15 THE COURT: Ms. Keefe, I will turn to you 115224 15 not conducted technical searches or searches based on things
iaeas 16 momentarily, 115230 16 that we couldn't understand or figure out, because they
1agse 17 One further thing, Mr. Hannah: Do you have a im232 17 refused to narrow what they were asking us to search
1aga 18 basis to dispute the contention of Facebook at this point, 11s22¢ 18 throughout the e-mail database.
nuesz 19 putting aside whether they shoutd have looked more, whether 15238 19 I think Your Honor understands the rest of it
114ss¢ 20 they have Jooked, that it would take them months to do what tsza0 200 well,
114958 21 you are asking them to do going forward, and if I have to 115240 21 THE COURT: Let me just ask you, the concern
115002 22 weigh that burden today versus what seems to me the 115244 22 that Leader is not going to be able to efficiently identify
115006 23  relatively low refevance, how could I find that that 15250 28 which engineering witnesses it should depose and is not
18012 24 weighing comes out in your favor? 15252 24 going to be able to efficiently depose them without some
avenys 25 MR. HANNAH: Well, Your Honor, the source code 15268 25 further production of technical documents, including

14 16
115016 1  modules that we have identified pursuant to your order was aswz 1 e-mails, respond to that concern, please,
1m0z 2 only about ten percent of the source code modules, So I do simaoa 2 MS. KEEFE: I think there are three separate
wSezs 3 hot believe that there is a huge burden, that they are going 5306 3 answers to that, Your Honor. The first is that we
rts028 4 to have to produce a lot of e-mail, because we have wsae 4 understand our obligation under Rule 26 to identify
1soa2 5 identified a limited amount of the source code modules, tusme D witnesses that we are going to use to support our case,
118005 B Furthermore, they have told us that the technical documents 54 6 That will be one way of helping them.
sts028 ¢ was limited in nature, 15308 F Secondarily, they actually have aiready
a8 So based on those representations from Facebook, sz 8§ identified a number of engineers that they specifically want
itso4s 9 I do not see how it can take many months, as they have stz 9 to have documents from. They were able to identify those
susoas 10 stated, I believe we would be able to get a reasonable 1 10 from the documents that were produced already. Those came
1ssos¢0 11 production of the technicat documents in a fairly short 1s32a 11 up in their requests for production on October 20th. There
1s5054 12 amount of time, sz 12 were requests for production limited to those individuals.
1rsese 13 THE COURT: All right. Let me turn it to Ms, 1sa3a 13 And then finally, Your Honor, this is exactly
wsosz 14 Keefe to talk about technical documents just on that issue. wsazs 14 what a 30(b){6) is used for, They can give us a 30{b)(6)
11s100 18 MS, KEEFE: On the specific issue that Mr, nusaaz 15 topic that asks us to identify those persons. We will put
135102 16 Hannah just discussed, the burden would be tremendous, The 15346 16 up a witness who identifies those persons, and they can
18106 17 200 files that they listed in their narrowed search, as they 105048 17 notify us which of those persons they would like to depose.
iiside 18 claim it's narrowed, literally touches the entire site. T 1552 18 If Your Honor needs to extended beyond the ten
115116 19 would ask Mr. Hannah to let me know which portions of the 1sase 19 number, that is obviously something that we will deat with,
115120 20 site are actually excluded from that identification. As we 1wsyse 20 THE COURT: Okay. Mr. Hannah, any response?

4 21 have toid Mr, Hannah, those 200 files, because of the ones 1iseo 271 MR. ANDRE: Your Honor, I would fike to jump in
115128 22 they chose, touch almost every single aspect of the entire 1siae 22 real quick,
nsise 23 site. We have told him that that would involve at least 300 115606 23 My concern is -~ and I have been listening to
11811 24  people. The 300 people that we identified in trying to 115408 24 this -- is that Facebook has effectively denied any type of
115108 25 figure aut how we would have to do this search we limited 1s4te 25 discovery to us. They produced 398 pages of technical
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11se1s 1 documents, Ihave been doing this a jong time. I have seen 1ses2 1 do searches, that is about it. That declaration was not
115522 2  a lot of different patent cases involving this technology. w54 2 what I would call going to the fevel needed to produce
115624 3 I have never seen such a small production of technical 15658 & documents in this type of case.

2 4 documents. st 4 As far as e-maif goes, they didn't try to search

3 B My gyess is, on the e-maif side, they have not 115704 9  for technical documents. I mean, I wish e-maiis were not
15424 O done anything to search for technical documents that would 15708 6 part of discovery, I really do, because they are the biggest
PTHPIET N narmaily happen in the course of this type of litigation. 1isran T pain in discovery in these types of cases.
115440 8 When we start taking these depositions, my guess is that the e B But that is not the rules at this point.
is44¢ 9 engineers are going to start identifying a lot of documents 1s7t14 9 E-mails are part of the documents that you have to collect.
a6 10 that they have that they used that we do not have access to. 1718 10 And there was no agreement between the parties that e-mails
saso 11 The only thing we have at this point other than mstz0 11 would not be collected.
itses2 12 the 390 pages is the source code. We can’t use the source 1sran 12 So at this point, we are being prejudiced
itses6 13 code in deposition, We are lJawyers. We are not technical isr2s 13 because we spent the hours, hundreds of attorney hours
15458 14 experts. stee 14 reviewing e-mails, producing them, and they didn't try,
115600 19 So it is something that puts us at a huge 115724 18 other than the fact they didn‘t even try to fook at for
118604 10 disadvantage by them just, you know, not fulfilling their 1srie 16 technical information in the e-mails, but then their
1ssoe 17 obligations under the Federal Ruies. stz 17 deciaration was such that they have gutside counsel do the
1ssos 18 E-mails, as Your Honor knows, are required to be 15746 18 search.
1asnz 19 produced, They are relevant documents under the Federal 115706 19 Other than my own experience, that is what I
i1ssm6 20 Rules of Civil Procedure. Just because they haven't done it 1srse 20 rely on,
1ss20 21 in the last eight months and it wili be a burden on them to 115750 271 THE COURT: T am prepared to ruie on this. I am
15522 22 do it now, it seems to be prejudicial to us, We produced 115755 22 denying Leader’'s request for production of further technical
15526 23  our e~mails. It was a burden, But that's what the rulings 11580¢ 23 documents. I believe, considering the fact that we have had
s 24 call for. iseoe 24 extensive discussions and analysis of what technical
1enzp 25 I am more concerned with the technical documents 113654 20 documents and what access to source code Facebook was going

' 18 20
mssaz 1 than the e-mails, given search terms for e-mails, to run a nwesie 1 to have to provide, given how we got here, given that that
15538 2  search five or ten times. But the technical documents I msses 2 access to the entire source code has been provided and that
115646 3  have a huge concern with, because we have to identify some #8383 there can be no better discovery for plaintiff in trying to
115642 4  of the engineers based on 398 pages, but I don't know how wsese 4 prove infringement in a case like this than to have the
115548 B many more there are out there that we should be looking at. 18842 D access to the source code, and mindful of the fact that
118550 © Thatis my big issue. 1sees O plaintiff's expert indicated in a deciaration that he needed
1sss0 THE COURT: But what is it that is in the record is5e50 ¢ full access to the source code, along with technical
115654 8  other than your prior experience in other cases with other 115854 8  documents in order to make a meaningful discovery of the
115556 9 types of companies that should cause me to doubt the 1ses8 9 source code, and that I thereafter ordered that to happen,
i1seco 10 repeated representations from Facebook that they have 115002 10 and that that happened, I am satisfied at this point,
1seoz 11 provided the responsive technical documents, send you off to 1esoe 11 weighing what I find to be the likely very minimal relevance
wseos 12 do your depositions? If you find there is more, that would 1se1s 12 of additional documents from Facebook, technical documents,
nssis 13 show that Facebook didn't comply with its discovery 1seas 13 that is, and particularly the very minimai relevance of any
1ses 14 ohbiigations, they are going to have to proeduce them then, 11592 14 e-mails, Weighing that against the burden that I believe
useis 15 and maybe you will be moving for sanctions. I don't know, 1ise2s 15 woutd be imposed if Facebook were required to do anything
vssze 16 What do you have today that should cause me, 13992 16 more than the searches that it has already indicated it has
wssz2 17 other than your past experience, to believe that they are sz 17 dﬁne for e~-mails, particularly by searching for keywords on
115626 18 not being forthcoming when they insist that they are? 1se4z 18 the most relevant keywords related to this case, that
tuseza 19 MR, ANDRE: The deciarations provided by the 115946 19 balance favors, in my view guite strongly, Facebook at this
1seaz 20 attorney, the search method they used, they realiy just usesz 20 point in this case.

4 21  looked at the wicking. It is something ---these cases come 115050 271 I am mindful that depositions will be starting L
1is640 22 along, you generally talk to the engineers who work on this. itsese 22 think about three or four weeks from now that will include
113642 23  You then have e-mails to the company, saying do you have 120002 23 30(b){6) depositions. I agree with Facebook that Leader can
115646 24  relevant documents? What are your design documents? 120008 24 designate some of these topics on 30(b}{6). They can get
tsems 25 They had in-house attorneys and outside counsel 120012 29 their answers and you can depose engineers and ask them if
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1zeoie 1 there are other documents, If it turns out that Facebook 1zozso 1 being the date certain, since you are not deposing anyone
ooz 2 has not actually been sufficiently forthcoming with its 1zozs5 2  unti} at least November 212
120026 3 production of technical documents, then we will deal with 120288 3 MR. ANDRE: We are concerned with a huge

s 4 that when you are able to show that to me. But at this woyez 4 document dump on the last day of written discovery, the last
s 5 pointI accept the representations, and I find that Facebook 1z0304¢ 5 day they can produce documents, We are mindful that we may
120096 © has done enough with respect to production of technical 12038 O get hundreds of thousands of documents at the last hour,
izo040 7 documents. And I am not going to order them to do anything fzostz 7 THE COURT: Didn't I give you until March 1st to
120042 8 more in that regard. 120344 8 complete depositions of fact witnesses?
12004 9 Let's move on to, I think Leader is next, 1zem 9 MR. ANDRE: You did, Your Honor.
12:00048 10 raising an issue about the sufficiency of the production of izosss 10 THE COURT: I don't understand how, even if they
wzo05¢ 11 marketing and financial documents, wwosze 11 are waiting to dump ali that on you on November 20th, you
wooss 12 MR, ANDRE: Your Honor, we just wanted to follow 120326 12 are going to be unduly prejudiced to complete your
szoroo 13 up on this issue, the fact that Facebook has not given us oz 13 depaositions by March 1st.
szo1o¢ 14 any type of date certain as to when they would produce 120300 14 MR. ANDRE: Your Honor, I don't know if it wouid
wzmms 18 these marketing and financial documents. They keep saying 2032 15 be unduly prejudicial. It is just prejudicial in the fact,
szotiz 16 we are going to produce, we are going to produce, we witi do 20236 16 they haven't even produced 2008 yet at this point. There is
wotas 17 it before November 20th, but they don't give us any set sz 17 no reason why they are withholding these documents. I
wzo120 18 time. Holding out to the 11th hour is an issue for us, wzoeas 18 understand we have discovery cutoffs for a reason. We have
120126 19 They have not given us firm representations, or given us 12004 19 asked for Facebook to actually produce documents in a timely
120128 20 business plans or any type of market information, woxs: 20 manner,
1zots2 21 advertising, things of that nature, 120m57 21 At this point, we are not getting any of the
120134 22 What we are asking for, what we asked previously 12005 22  financial documents, either. That is the reason we wanted
120126 23 is give us a date certain and we won't have to go to court, 120400 23  to see if Your Honor would give us a date certain as to when
120140 24  because you have been stalling for months. And they won't 1zoa02 24  they should start the production of at least the 2008
1oz 28 give us a date certain. That's why we are moving on the 120006 28  documents,
22 24
.|2:()?:48 1 marketing and financial documents. 120606 1 THE COURT: All right, The date certain is by
20148 2 THE COURT: Facebook. 1zeet0 2 November 20th, 2009, I am satisfied that Facebook is doing
1zotas 3 MS. KEEFE: The most interesting thiﬁg on the izoets 3 its best to produce the refevant and responsive marketing
izosso 4 financial documents is we have actuaily given them, the wzetis 4 and financial documents. I accept the representation that
w20is 8 document we produced on September 20th was a spread sheet, | 1zoeze 5 they will continue to do that, that they will compiete that
120186 O  which was sufficient to show all of the financials for the 120626 © production by November 20th, and that that will provide
1zom00 T company. I am not sure what more they want on that, untess wos2s 1 sufficient opportunity for the plaintiff to complete the
120200 O they want me to produce all of the canceled checks and mosae 8 necessary fact depositions, consistent with the schedule
wozes 9 everything that goes into that, tzoid 9 provided for completion of fact depositions.
1zozen 10 They actually have documents sufficient to show 1zoans 10 Let's move on. I think the final issue is
szozez 11 full financials, If they need something else, I would like izoase 11 whether Facebook shouid be compeiled to produce any
1zozis 12 them to tell me exactiy what it is. izotes 12 documents from previous litigations.
zozss 13 On the marketing and other types of documents, I 120448 13 Let me hear from Leader on that first, piease.
wezae 14 am not sure that I completely understand which ones they 1zoesz 14 MR. ANDRE: Your Honor, the supplementation of
12022z 15 want and how they want them, but I have never refused to 120686 15 the interrogatories regarding our williful infringement is
120226 16 produce them. I have been checking, and they will have them 1oass 16 relying upon some of this information from the previous
1zemze 17 by the end of discovery, which is no prejudice to anyone mosoo 17 litigation to show you what the refevance is,
120232 18  because depositions don't even start until the end of 120502 18 There are two points that we put in our letter
120236 19  November/beginning of December. They will have all the 120508 19 brief that we will be supplementing our interrogatory with.
1ze208 20 documents before then. 120508 20 Those came from the fact that we had the deposition
o 21 THE COURT: So the date certain is November 20 120510 21  testimony of the founder of Facebook, on the codes, the
wezdz 22 and you will do your best to provide documents sooner on a 120518 22  basic website, on the two-week period and using the source
12024¢ 23  rolling basis as you have been doing. 120524 23  codes to develop Facebook. He also destroyed anything
120045 24 MS, KEEFE: Absolutely, Your Honor. 20528 24 having to do with the original source code,
120248 25 THE COURT: Mr. Andre, what is wrong with that 1zes20 28 That testimony from previous litigation is
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25 27
120532 1 obviously relevant to our case. We are not asking for izo818 1  and copying it and producing it. There is no search
1zo536 2  everything from the previous jitigation. What we are asking 120822 2 required. These are litigation documents,
120828 3  for are Facebook witnesses that he taiked about, the 120896 3 That is what we are asking far, Your Honor,
2 4 founding of Facebook, the development of the website, the woszs 4 THE COURT: All right. With respect to this
4 5 materials relied upon when they were writing the Facebook 120626 9  one, I am today alsc going to deny Leader's request for
1z0550 B code, all that isn’t in that previous [itigation. And as we 1z083¢ B  production of the jitigation documents. But that is without
120556 f  are now going to be suppiementing an interrogatory with 120828 7  prejudice to it being raised again. If this is going to
2psss 8 information from that, I would ike to have the actual 120846 8 remain in dispute, I would like to see it raised fajrly
ianecz 9 physical transcripts of those depositions instead of relying 1zomse 9 soon, within the next 30 days or so. But right now, I think
20656 10 upon those that are stifl on the Internet. 120884 10 it is premature for me to rule today, given that what I have
teosz 11 THE COURT: All right. Facebook. ooz 11 heard from Mr, Andre is a significant narrowing of what the
wosas 12 MS. KEEFE: Your Honor, I am a little flummoxed, 120004 12 purpose is and therefore what the breadth is of what
120612 13 because this is absolutely the first time I have heard any izoeo 13 litigation documentation Leader thinks it needs.
1zo620 14 of this. As we noted in our letter, this is an issue that 1zoeie 14 The fact that Leader is now going to be
12624 19 Your Honor specificatly ordered in July, that if they wanted 1zos16 18 supplementing its interrogatories next Wednesday, consistent
10626 16 to come back and readdress this issue after the motion had szo020 16 with my order from earlier in the call, does not provide any
120630 17 been denied, that we need to meet and confer in good faith 120024 17 basis for requiring Leader to be provided with any prior
w2063 18 regarding the topic. 120002 18 litigation documents, because my order is that the
1zoe0 19 We started to talk about the fact that they were 120926 19 supplementation next Wednesday wiil extend only so far as
1zos28 20 going to be asking again for litigation documents, and the 120044 20 Leader incarporating its letter response into its
0645 21  parties specifically agreed to meet and confer on this issue 120050 21 supplemental interrogatory responses, which means what
wos4s 22 on Tuesday. So the first time I have ever heard that there 120954 22 Leader wifl be doing is saying, on the record, what
120848 23 is any -- next Tuesday, sorry. This is the first time I izte00 23  information it has based on publicly available information
120852 24  have heard that there is any narrowing of any relevance of 1zieot 24 to support its willful infringement claim. There will be
i~554 285 any form. I still contend that the burden, again, of all of 121008 25 further supplementation of that if and when Leader fearns
I 26 28
120700 1 the prior litigation based on the fact that they are zieiz 1 something in discovery to add to its willful infringement
1z0706 2  absolutely irrelevant, not regarding the same technology, 124036 2 contentions.
1ze708 3 not regarding the same patent, overweighs any de minimis 124088 3 So the requirement to provide supplemental
woriz 4 relevance. If Your Honor is inclined to do anything, T i 4 responses to the interrogatories does not provide a basis
zori6 D think we should at least meet and confer first. Aiso, I iz B for requiring Facebook to produce any additional or any
woras B stand by the fact that the relevance doesn't outweigh wwzs B previous litigation documents at this time.
izorzz 7 anything. oz T I can teli you -- and this may be relevant to
12orz2 8 THE COURT: Okay. Mr. Andre, do you want to iziess 8 your meeting and conferring -- I am inclined to the view
ot 9 respond? 10 9 that prior deposition testimony retated to what materiats
1zerd 10 MR, ANDRE: Your Honor, on October 16th, our 1z1048 10 were relied on in the development of the Facebook website
1zerze 11 letter, Exhibit 10 to aur brief, you see that we once again zios0 11 sounds to me like it may very well prove to be relevant and
1zoraz 12 requested documents from the previous litigation. Mr. 1z105¢ 12 the production of it could also streamline and thereby make
120t40 13 Hannah had a meet-and-confer with counsel for Facebook, 121100 13 more efficient the deposition process in this case.
izorvz 14 saying that we cannot wait any longer on this and we wilt iza102 14 I am not prepared at this time to put that in a
120t 15 move in the court on it. They said we can keep talking 1zs106 19 ruling. At this point, I am denying, as I said, the request
worse 16 about it. We said, no, we need an answer now because we iztee 16 for the production, but without prejudice to it being
wovez 17 need those documents because we do want to supplement our | 121112 17  renewed fairly soon, after a further meet-and-confer based
o755 18 wiilful infringement case. Obviously, stuff that we got wieie 18 on everything else that we have taiked about today.
120756 19 from the previous testimony is relevant to that and is e 19 I think that's all the issues that the parties
1zos00 20 really key to it. 21122 20 have raised, Am I correct about that, Mr. Andre?
2 21 So we did tell them that this was an issue and 121126 21 MR. ANDRE: That's cotrect, Your Honor, Thank
zases 22 that we were going to move on It. ites 22 you.
120808 23 Secondly, like I said, this is no burden to them 121128 23 THE COURT: And, Ms, Keefe, am 1 correct about
120812 24 at all. This is in their file, This is in sitting their 1zi130 24 that?
1zosts 25 lawyers' files right now. This is a matter of taking it out 121100 25 MS. KEEFE: Yes, you are, Your Honor, Thank you
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zarar 1 very much,
i 2 THE COURT: I have one question for all of you.
i 3 The objections to one of my earlier discovery
w 4 orders, are those still pending? I believe those would be

.44 B Facebook's objections. Are those objections still pending?
121148 6 Or have they been mooted by subsequent developments?
sz T MS, KEEFE: I believe they have been mooted by
sz 8 subsequent developments, Your Honor, and we would withdraw
Hss 9 them,
1zvise 10 THE COURT: If that is the case, put together a

124200 11 letter of some sort, or some sort of filing, 50 Judge Farnan
jzizoz 12 will see that and know that he doesn't have to deal with
izizos 13 those.
12120 14 MS. KEEFE: Absotutely, Your Honor,
1z1208 15 THE COURT: Thank you all for your time,
121z 16 {Counsel respond "Thank you,")
iz 17 {Conference concluded at 12:10 p.m.)

18

19 Reporter: Kevin Maurer
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