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IN THE UNITED STATES DISTRICT COURT
9
FOR THE NORTHERN DISTRICT OF CALIFORNIA
10
11 || MARK ROBERT QUIROZ, ) No.C 11-0016 LHK (PR)
)
12 Plaintiff, ) ORDER GRANTING IN PART
) AND DENYING IN PART
13 % ) DEFENDANT'S MOTION FOR
) SUMMARY JUDGMENT;
14 ) REFERRING CASE TO
ROBERT A. HOREL, et al., ) SETTLEMENT PROCEEDINGS
15 )
Defendants. ) (Docket Nos. 267, 291)
16 )
17
Plaintiff, a state prisoner proceedipg se filed a third amended complaint under 42
18
U.S.C. § 1983, arguing that prison official defendanolated his federal and state law rights.
19
Defendants have filed a motion for summary judgmebefendants have also filed a
20
supplemental brief. (Docket No. 290.) Plaintiff has filed an oppositibefendants have filed
21
a reply. Having carefully considered the papers submitted, the court GRANTS in part and
22
DENIES in part defendants’ motion for summary judgnient.
23
24
! Defendant Short has filed a separate motion for summary judgment, which has been
25 || addressed in a separate order.
26 2 Plaintiff's motion for leave to exceed the page limit is GRANTED. (Docket No. 291.)
27

® For the claims upon which the court grants summary judgment on the merits, it will nt
address defendants’ additional argument that they are entitled to qualified immunity.

N
(oe]

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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BACKGROUND

In the third amended complaint, plaintiff alleges that defendants are Institutional Gang

Investigators (“IGI”) of the Investigative Services Unit (“ISU”) at Pelican Bay State Prison
(“PBSP”). The IGI officers are often tasked with inspecting incoming and outgoing mail.
Plaintiff complains that defendants conspired veigith other and retaliated against plaintiff fg
exercising his First Amendment right to filaeyrances and lawsuits. Specifically, plaintiff
alleges that defendants: (1) violated plaintiffisst Amendment right to be free from retaliatio

(2) conspired with other defendants to violate plaintiff's constitutional rights; and (3) violats
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state law’. In response, defendants argue that: (1) a portion of the claims are unexhausted; (2) a

portion of the claims are barred by the statute of limitations; and (3) defendants are otherwise

entitled to summary judgment on the merits, and based on qualified immunity.

The following facts are taken in the light most favorable to plaintiff.

Plaintiff has been confined in PBSP’s Secure Housing Unit (“SHU”) since February
1992. (Third Am. Compl. f 23.) Since 1991, plaintiff has been an active, validated memb

the Mexican Mafia prison gang. (Countess Decl. { 7.) The Mexican Mafia prison gang is

er of

responsible for a variety of illegal activity within PBSP and other prisons, and is considered a

continuing security threat within the California prison systeld. §{6.) The Mexican Mafia is

also affiliated with other prison gangs and street gangs, and promotes violence as a way of

resisting prison officials’ authority within prisonsld.

On July 19, 2005, plaintiff filed a federal civil rights complainQuiroz v. Woodford

* In the third amended complaint, plaintiff also alleged that IGI Correctional Officer
Countess violated plaintiff's constitutional rigltmarry, right to familial relationships, and
right to association. However, in plaintgfopposition, plaintiff states that he is voluntarily
dismissing those claims against Countess. (Opp)athus, pursuant to Federal Rule of Civi
Procedure 41(a)(2), plaintiff's claims against Countess regarding the right to marry, right t
familial relationships, and right to assation are DISMISSED without prejudice.

®> Defendants also raised an argument thatodmpéaintiff's retaliation claims was barred by
Heck v. Humphreys12 U.S. 477 (1994). Defendants have now withdrawn that argument.
(Reply at 1 n.3.)

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings

2

O




© 00 N oo o b~ w NP

N RN DN N N N NN DN R B RB R R R R R R R
®w N o U~ W N P O © 0 N O 0o~ W N B O

No. 05-2938 JF (N.D. Cal.) Quiroz I'). (Third Am. Compl.  26.) From 2006 through April
2012, plaintiff filed 59 administrative grievancagainst I1GI officers alleging a variety of
offenses. (Opp. at 37.) In 2007, plaintiff alsotiggpated in a staff complaint filed by another
inmate named Sandoval against IGI officers. (Third Am. Compl. { 38.) In 2009, plaintiff
submitted a declaration in support of Sandoval in a federal civil rights complaint against 1
officers for excessive force Bandoval v. BarneburdgNo. 08-865 JSW (N.D. Cal. filed Feb. 8,
2008) (“Sandovdl). (Third Am. Compl. 11 38, 61.) Plaintiff’'s underlying federal civil rights
complaint claims that defendants, who ardP8BE5P prison officials, retaliated against him for
filing Quiroz |, participating in Sandoval’s staff complaint, submitting a declaration in suppq

Sandovaland filing administrative grievances against I1Gl officers.

The court will set forth more specific facts gigirise to each of plaintiff's claims below.

ANALYSIS

l. Standard of Review

Summary judgment is proper where the pleadings, discovery and affidavits demon;

that there is “no genuine issue as to any material fact and that the moving party is entitled

A" K4

prt of

strate

to

judgment as a matter of law.” Fed. R. Civ. P. 56(c). Material facts are those which may afffect

the outcome of the cas@nderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). A disputg
as to a material fact is genuine if there is sufficient evidence for a reasonable jury to returr
verdict for the nonmoving partyld.

The party moving for summary judgment bears the initial burden of identifying thos
portions of the pleadings, discovery and affitawhich demonstrate the absence of a genuir
issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Where the moving
party will have the burden of proof on an issue at trial, it must affirmatively demonstrate th
reasonable trier of fact could find other than for the moving party. But on an issue for whi

opposing party will have the burden of proof at trial, as is the case here, the moving party

only point out “that there is an absence of evidence to support the nonmoving party’ddase.

at 325.

Once the moving party meets its initial burden, the nonmoving party must go beyor

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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pleadings, and by its own affidavits or discovengt‘®rth specific facts showing that there is
genuine issue for trial.” Fed. R. Civ. P. 56(&he court is only concerned with disputes over

material facts, and “factual disputes that are irrelevant or unnecessary will not be counted

a

Liberty Lobby, Inc.477 U.S. at 248. It is not the task of the court to scour the record in search

of a genuine issue of triable fadfeenan v. Allen91 F.3d 1275, 1279 (9th Cir. 1996). The
nonmoving party has the burden of identifying, with reasonable particularity, the evidence
precludes summary judgmend. If the nonmoving party fails to make this showing, “the
moving party is entitled to judgment as a matter of la@elotex Corp.477 U.S. at 323.

At the summary judgment stage, the court must view the evidence in the light most
favorable to the nonmoving party: if evidence produced by the moving party conflicts with
evidence produced by the nonmoving party, the judge must assume the truth of the evide
forth by the nonmoving party with respect to that fe®te Leslie v. Grupo ICA98 F.3d 1152,
1158 (9th Cir. 1999).

Il. Exhaustion

Defendants argue that plaintiff failedeémhaust his claims that defendants IGI
Correctional Officer Countess, ISU Capt&irandon, and ISU Captain McGuyer retaliated
against plaintiff by stopping incoming mail péaintiff on February 20, 2007 and September 2
2007, and John Doe Il retaliated against plaintiff by intentionally discarding a piece of
plaintiff's outgoing mail in November 2007(MSJ at 14.) Plaintiff's third amended complain

is silent regarding whether plaintiff attempted to exhaust these claims.

® Defendants argue that plaintiff failede®haust his claim that an unknown IGI officer
retaliated against plaintiff by discarding piadf’'s outgoing mail in November 2007. (Third

Am. Compl. T 42.) However, plaintiff merely alleges that “John Doe 11" discarded the mail.

does not appear that plaintiff has included this allegation within his “causes of action.”

Specifically, plaintiff's claim of retaliation maes many defendants, but does not include “Joln

Doe IIl.” Nonetheless, out of an abundanceaiition, the court will assume that plaintiff
intended to include this claim in his third amended complaint.

" Defendants argue that plaintiff's claim tigipeals Coordinator Wilber retaliated against
plaintiff by improperly processing plaintiff's grievance on May 20, 2008, is unexhausted. (
at 16.) However, defendants have now withdrawn this argument. (Reply at 2, n.5.)

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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The Prison Litigation Reform Act (“PLRA”) provides that “[n]o action shall be broug
with respect to prison conditions under [42 U.S.C. § 1983], or any other Federal law, by a
prisoner confined in any jail, prison, or other correctional facility until such administrative
remedies as are available are exhausted.” 28 U.S.C. § 1997e(a). Nonexhaustion under

§ 1997e(a) is an affirmative defense; thatlefendants have the burden of raising and provin

the absence of exhaustioSeeAlbino v. Baca747 F.3d 1162, 1166 (9th Cir. 2014) (en banc)|

Defendants state that the prison has no record that plaintiff initiated the grievance f
regarding the February 20, 2007 or September 20, 2007 stopping of mail, or the Novembe
discarding of plaintiff's outgoing nila Plaintiff concedes that he failed to file any grievances

exhausting the above three claims. (Opp. at 9.) Because the undisputed evidence, viewg

DroCcess

er 2007

din the

light most favorable to plaintiff, shows that plaintiff failed to exhaust these claims, defendants

are entitled to summary judgment on plaintiff's claims that defendants retaliated against h
stopping plaintiff’s mail on February 20, 20@&eptember 20, 2007, and discarding a piece o
outgoing mail in November 2005ee id.

1. Statute of Limitations

Defendants argue that plaintiff's claims regdjag events that occurred prior to 2007 ar
barred by the statute of limitations. (MSJ 17-19.) Specifically, defendants assert that the
following claims are untimely: (1) IGI Lieutenant D. Barneburg, Correctional Counselor
Hernandez, and non-defendant Marquez imperbiissonfiscated plaintiff's personal property
in 2004 (Third Am. Compl. 1 24); (2) McGuyer a@duntess interfered with plaintiff's ability t
send and receive mail in October, November, and December i20§§ 27-35); and (3)
McGuyer and Wilber mishandled an administrative grievance in October and November 2
(id. 19 8-9, 29-30, 32). Plaintiff responds that timpermissible confiscation of his personal
property in 2004 was not intended to be a claim. (Opp. at 13.) Plaintiff further states that
voluntarily dismissing the claims that McGuyedaCountess interfered with plaintiff's ability
send and receive mail in October, November, and December 2006, and that McGuyer ang
mishandled an administrative grievance in October and November 2006.

Accordingly, these claims are DISMISSED without prejudice.

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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V. Merits

A. Retaliation

Plaintiff alleges that defendants retaliated against him in the following ways for
exercising plaintiff's First Amendment right&l) by stopping plaintiff’'s incoming and outgoing
letters; (2) by delaying plaintiff’'s incoming mail; (3) by withholding prisoner declarations; (4
issuing a Rules Violation Report (“RVR”) agaimsaintiff; (5) by failing to provide plaintiff
notice that a Superior Court would be seizirgyfinds; and (6) by searching plaintiff's cell an
removing paperwork. The court will address each incident in turn.

“Within the prison context, a viable claim of First Amendment retaliation entails five
basic elements: (1) An assertion that a state actor took some adverse action against an i
because of (3) that prisoner’s protected conduct, and that such action (4) chilled the inma
exercise of his First Amendment rights, and (5) the action did not reasonably advance a
legitimate correctional goal.Rhodes v. Robinspd08 F.3d 559, 567-68 (9th Cir. 2005)
(footnote omitted).

The prisoner must show that the type of activity in which he was engaged was

l
}) by

nmate (2)

es

constitutionally protected, that the protected conduct was a substantial or motivating factoy for

the alleged retaliatory action, and that the retaliatory action advanced no legitimate penolq
interest. Hines v. GomeZ.08 F.3d 265, 267-68 (9th Cir. 1997) (inferring retaliatory motive
from circumstantial evidence). Retaliatory motive may be shown by the timing of the alleg
retaliatory act and other circumstantial evidence, as well as direct evid@nue v. YIst351
F.3d 1283, 1288-89 (9th Cir. 2003). However, mere speculation that defendants acted ol
retaliation is not sufficientWood v. Yordy753 F.3d 899, 904 (9th Cir. 2014) (citing cases)
(affirming grant of summary judgment where there was no evidence that defendants knew
plaintiff's prior lawsuit, or that defendants’ disparaging remarks were made in reference to
lawsuit).

1. Stopping incoming and outgoing letters

Defendants argue that there is an absence of evidence of a causal connection that

stopping of plaintiff's incoming and outgoing letters was motivated because of plaintiff's

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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protected conduct. Defendants further arguettieate were legitimate reasons for disallowing
plaintiff's mail. Plaintiff claims that defendants stopped these incoming and outgoing lette
because plaintiff filedQuiroz |, participated in Sandoval’s staff complaint, submitted a
declaration in support @andovaland filed administrative grievances.

To raise a triable issue as to motive, plaintiff must offer evidence that defendants k

about the protected condud@orales v. Bennetb67 F.3d 554, 568 (9th Cir. 2009). In additio

[S

new

=]

plaintiff must show “either direct evidence of retaliatory motive or at least one of three general

types of circumstantial evidence [of that motivelMcCollum v. California Dept. of Correction$

and Rehabilitation647 F.3d 870, 882 (9th Cir. 2011) (quotiden v. Iranon 283 F.3d 1070,
1077 (9th Cir. 2002)). To survive summary judgment without direct evidence, therefore,
plaintiff must “present circumstantial evidence of motive, which usually includes: (1) proxir

in time between protected speech and the alleged retaliation; (2) [that] the [defendant] exj

p

nity

pressed

opposition to the speech; [or] (3) other evidence that the reasons proffered by the [defendant] for

the adverse . . . action were false and pretextitCollum 647 F.3d at 882 (internal quotatiqg
marks and citation omitted).

A. June 2008 incoming letter from Yvette Asahi

On June 9, 2008, Countess and Brandon stopped an incoming letter to plaintiff fron
Yvette Asahi. (Third Am. Compl. § 54.) The reason given for the confiscation was becau
letter was considered third party correspondence and used a fictitious name or atttljess.
Plaintiff challenged the stop in an administrative grievance. In the administrative grievang
plaintiff explained that Ms. Asahi lived witter cousin, Vivian Chavez, and Ms. Chavez was
plaintiff's girlfriend. In addition, plaintiff asserts that on May 30, 2008, Countess inserted &
in a birthday card that Ms. Chavez sent to pifijrand the note stated “you are being advised
that any further correspondence that contains perfume such as this will be stopped and yq
not receive it. Your assistance informing the author of the correspondence is to your beng
you wish to continue to correspond with herld.Y Plaintiff argued that corresponding with
people from the same residence was not in violation of any policy. Warden Horel denied

plaintiff's administrative grievance.ld.) Plaintiff claims that Countess and Brandon

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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confiscated the June 2008 incoming letter from Ms. Asahi because plaintifilieoz |,
participated in Sandoval’s staff complaint, submitted a declaration in sup@ahdbvaland
filed administrative grievances.

In response, Countess states that he stopped two pieces of incoming mail from “Y.
and Ruben and Yvette Asahi” which originated from Ms. Chavez’s address. (Countess D¢
15.) Countess deemed the mail “third party correspondence” because the letters appears
written by someone other than the person who wrote the envelope, one envelope was pos
three weeks after one of the letters was dated, and the two letters seemed to be written by
different people. Ifl.) Moreover, Ms. Chavez’'s address had been identified as a “drop box
address for communications with plaintiff other than by Vivian Chavielz) Prison officials
prohibit third party correspondence to prevent inmate to inmate correspondendel3.) The
IGI officers stop mail as third party correspondence if the envelope and the letter are obvi
written by different people.ld.) The prison has a legitimate security interest in preventing §
correspondence, particularly gang member to prison gang member communiddtjon. (
Moreover, the use of “drop boxes” is an unauthorized practice where an inmate sends or
mail to an outside address where the mail can be routed from one inmate to another after
at that outside address repackage the original mail and send it back to the isHri2.)
Because “drop boxes” facilitate inmate to inmate correspondence, mail to or from that add
generally prohibited to ensure prison securityl.)

Plaintiff asserts that Countess stopped this letter, and Brandon approved the stop,
plaintiff filed Quiroz |, participated in Sandoval’s staff complaint, submitted a declaration in
support ofSandovaland filed an administrative grievance on January 2, 2008, challenging

Countess’ disallowance of incoming correspondence from an unidentified idafty6)® (Id. §

8 In plaintiff's opposition, he expands his ctaby alleging that Countess retaliated agains
him because plaintiff filed not only the January 2008 grievance regarding stopped mail, bt
ten additional grievances against IGI/ISU office(®pp. at 21.) However, plaintiff improperly,
raises these theories for the first time in his opposition. As such, these new allegations w
be consideredSeePickern v. Pier 1 Imports Inc457 F.3d 963, 968-69 (9th Cir. 2006)
(affirming a district court’s refusal to consider at the summary judgment stage factual alleg

not pled in the complaintPatel v. City of Long Bea¢iNo. 09-56699, 564 Fed. Appx. 881, 88
Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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54.) However, plaintiff provides no non-speculative evidence of retaliatory m@ee.
McCollum 647 F.3d at 882.

First, there is no evidence that Countess or Brandon knew that plaintifQfiiiedz |,
participated in Sandoval’s staff complaint, submitted a declaration in sup@ahdbvalor

filed administrative grievances. Plaintiff alleges that he “put the defendants on notice that

Countess was messing with his mail and was siggut [plaintiff] out of vindictiveness behing

his lawsuit filed against the 1GI [officers Quiroz [.” (Third Am. Compl. § 54.) However,

—

]

Countess was not named as a defenda@uiroz |, and there is no other plausible evidence that

Countess knew aboQuiroz I Plaintiff also alleges that Brandon knew abQuiroz |.
However, Brandon was also not named as a defémaghat lawsuit, and there is no other
evidence to infer that Brandon otherwise was awére Plaintiff states that he gave Brandon
“notice” that plaintiff began having “all of these problems” after plaintiff fi@airoz I (Third
Am. Compl. 1 54.) However, there is an absence of evidence as to when plaintiff gave Br
“notice,” and specifically, whether plaintiff gave Brandon notic®airoz | prior to the June 9,
2008 stopping of Ms. Asahi’s incoming letter.

In addition, even assuming that Countess and Brandon knew that plaintifptileak |,
participated in Sandoval’s staff complaint, submitted a declaration in sup@ahdbvaland
filed administrative grievances, there is noxpmity in time between plaintiff's filing oQuiroz
| in 2005, plaintiff's participation in Sanddkastaff complaint in 2007, or any specific
administrative grievance against which defendants allegedly retali@gdbz Iwas filed in

2005, approximately three years prior. The 2007 Sandoval staff complaint also occurred

one year prior to this challenged stopping of mail on June 9, 2088 Vasquez v. Cnty. of Log

Angeles 349 F.3d 634, 646 (9th Cir. 2004) (recognizing that a thirteen month lapse is too |

andon

bver

png to

support an inference of causality). However, plaintiff's January 2008 administrative grievance

which challenged Countess’ disallowance of an incoming piece of mail to plaintiff from an

unidentified party occurred close to six months prior to the confiscation of the underlying June 9,

(9th Cir. March 19, 2014) (affirming district courtsjection of plaintiff's new theory, raised fo

the first time in opposition to summary judgment) (unpublished memorandum disposition),
Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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2008 incoming letter from Ms. Asahi. (Third Am. Compl. § 45.) Though six months may
support an inference of retaliaticsee Coszalter v. City of Sale&20 F.3d 968, 977 (9th Cir.
2003), it is usually insufficient by itself to support a finding of retaliatory mosge,Pratt v.
Rowland 65 F.3d 802, 808 (9th Cir. 1995). In order to establish a causal link sufficient to
survive summary judgment based solely on temporal proximity, the protected activity and
adverse action must be “very closeClark County School District v. BreedesB82 U.S. 268,
273-74 (2001) (per curiam) (citing cases findingqas of three and four months too long).

There is no evidence that Countess or Brandon expressed opposition to plaintiff's
protected conduct. In addition, plaintifffers no evidence that Countess’ reasons for
concluding that the incoming mail was “third party correspondence” was false or pret&dag
Wood 753 F.3d at 904-05 (speculation on defendant’s motive is insufficient to defeat sum
judgment). Plaintiff does not dispute that the letter qualified as “third party correspondenc
Outside of plaintiff's unsupported assertion that Countess and Brandon were motivated by
plaintiff's protected conduct, plaintiff has offered no non-speculative evidence to support h
claim that the disallowance of mail from Yvette Asahi was because plaintifiQilgwz |,
participated in Sandoval’s staff complaint, submitted a declaration in sup@ahdbval or
filed an administrative grievance challenging a stopped mail six-months Seer\WWood v.
Yordy, 753 F.3d 899, 904 (9th Cir. 2014) (“mere speculation that defendants acted out of
retaliation is not sufficient”).

Moreover, it is clear that prisons have a legitimate penological interest in stopping |
gang activity. See Bruce351 F.3d at 1289. Prison security is a legitimate and neutral
penological interestSee Stefanow v. McFaddei®3 F.3d 1466, 1472 (1996) (recognizing
prison security as a legitimate and “compelling” penological interest and upholding
content-based confiscation of book advocatingsra@nd violence). Prison gangs in particuld
are a threat to inmate and staff safety, as well as to prison @der.e.gWilkinson v. Austin
545 U.S. 209, 227 (2005). The court must “afford appropriate deference and flexibility” to
prison officials in the evaluation of profferésgitimate penological reasons for conduct allegg

to be retaliatory.See Pratt65 F.3d at 807. Countess asserts that he stopped the incoming

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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because it violated the rule against third party correspondence, and the mail came from a
box” address. Both rules are in place to prohibit prison gang activity.

Although the Ninth Circuit has held that “prison officials may not defeat a retaliation
claim on summary judgment simply by articulating a general justification for a neutral prog
Bruce 351 F.3d at 1289, this is not a case Bkacebecause here, there is an absence of
evidence that defendants had a retaliatory mot8ex id(specifying that a general justification
for a neutral process cannot defeat a retaliation claim when there is also a genuine issue
material fact as to retaliatory motive). Accordingly, defendants are entitled to summary
judgment on this claim.

B. December 2008 incoming letter from Dawn Aguila

On December 10, 2008, Countess and Brandon disallowed an incoming letter to pl
from Dawn Aguila. (Third Am. Compl. § 60 plaintiff claims that Countess and Brandon
conspired and retaliated against him for fil@giroz |, participating in Sandoval’s staff
complaint, submitting a declaration in supporSahdovaland filing administrative grievanceg
in January and July 2008Id( 1 45, 54, 56, 57, 60.) Plaintiff complains that the letter was

stopped on the basis that the correspondence promoted gang actildti§s0) However,

“drop

eSS,

Df

nintiff

plaintiff asserts that Ms. Aguila is not a gang member, had no reason to promote gang acfivity,

and that Countess and Brandon misinterpreted the contents of the ldtder. (

Countess averred that the letter from Ms. Aguila appeared to promote gang activiti
because it seemed to advise plaintiff about current gang activities by using street slang ar
terms, and appeared to seek direction froamgiff. (Countess Decl. § 17; Nimrod Decl., Ex.
K.) Also, Countess believed the mail was “third party correspondence” because the letter

signed by a different person than the name on the envelope and the envelope was post-m

more than a month after the letter was written. (Countess Decl.  17; Nimrod Decl., Ex. K{

Plaintiff does not respond to defendants’ argats in his opposition and does not dispute thg
the mail satisfied the requirements to be labeled “third party correspondence.”
Again here, there is no evidence of retaliatory motiSee McCollum647 F.3d at 882.

First, plaintiff does not allege that Countess knew about plaintiff's protected conduct. Witk

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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respect to Brandon, plaintiff asserts thathie spring of 2008, Brandon and other 1GI officers
were reading declarations that inmates had submitted in supguirof I. (Third Am. Compl.

1 49.) However, it is not clear how this would demonstrate that Brandon would have a

retaliatory motive. In another instance, ptdf alleges that Brandon approved of the stopping

of plaintiff's mail in June 2008.1d. T 45.) Plaintiff filed administrative grievances challengirig

the stopping of his mail, but there is no evidence that Brandon was aware of those grievances.

Plaintiff also cites to specific paragraphs in his third amended complaint in an effort to shgw that

Countess and Brandon had notice @iimtiff's protected conduct.Id. § 60.) However, the

paragraphs to which plaintiff refers include factual support demonstrating that Countess of

Brandon knew about plaintiff's protected condudd.)(

In addition, even assuming that Countasd Brandon knew about plaintiff's protected

conduct, as previously stated, there is no proximity in time between Countess and Branddn’s

disallowance of Ms. Aguila’s incoming letter to plaintiff on December 10, 2008 and plaintifi
filing of Quiroz Iin 2005, or plaintiff's participation in Sandoval’s staff complaint in 208&e
Vasquez349 F.3d at 646. Further, neither Countess nor Brandon were defendaniimnl,
and the proximity in time between these events does not lead to an inference that Counte
Brandon was motivated by any of the protected conduct. Second, there is no evidence th

Countess or Brandon expressed opposition to plaintiff's protected conduct. Third, plaintiff

5S Or

pt

offers no evidence that Countess’ reasons for concluding that the incoming mail was “thirq party

correspondence” or that it promoted gang activities was false or preteRteal\Wood753 F.3d

at 904-05 (speculation on defendant’s motive is insufficient to defeat summary judgment).

Though the timing between plaintiff's January and June 2008 administrative grievances wjth the

December 10, 2008 stopping of Ms. Aguila’s letter may support an inference of retaiadon

Coszalter 320 F.3d at 977, by itself, timing is usually insufficient to support a finding of

retaliatory motivesee Pratt 65 F.3d at 808. Outside of plaintiff's unsupported assertion that

Countess and Brandon were motivated by plaintiff's protected conduct, plaintiff has offere

0 no

other non-concluory evidence to support his claim that the disallowance of mail from Ms. Aguila

was “because of” plaintiff's protected conduct.

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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In addition, there is an absence of evidence that the stopping of this letter did not
reasonably advance a legitimate penological goal. Again, it is clear that prisons have a
legitimate penological interest in stopping prison gang actiBiyice 351 F.3d at 1289. The
court must “afford appropriate deference and flexibility” to prison officials in the evaluation

proffered legitimate penological reasons for conduct alleged to be retali&eeyPratt65 F.3d

of

at 807. Countess asserts that he stopped the incoming mail because it violated the rule ggainst

third party correspondence and appeared to premang activities. Plaintiff does not dispute
that the letter violated the rule against third party correspondence.
Accordingly, defendants are entitled to summary judgment on this claim.

C. October 2009 incoming mail from Lorie Quiroz

On October 12, 2009, IGI Correctional @#r G. Pimentel and Brandon stopped
incoming correspondence from plaintiff's niece, Lorie Quiroz, on the basis that it was gang
related. (Third Am. Compl. § 70; Nimrod Decl., Ex. O.) The mail contained one letter and
embossed envelopes. (Nimrod Decl. 21, Ex. Blaintiff claims that Ms. Quiroz does not
have an arrest record, nor does she engage in gang activities, and thus, plaintiff believed
investigators misinterpreted the contents of her letter. (Third Am. Compl. § 70.) At the se
level of review, the response indicated that Ms. Quiroz’s letter was investigated. (Nimrod
Ex. O.) The response concluded that the letter contained a small amount of gang-related

information, i.e., information about a gang affiliatéd.X However, in the interest of keeping

’-
forty

that the
cond

Decl.,

gang-related information from gang affiliates, the specific contents of the letter were withheld

from plaintiff. (d.) After investigation, the letter was disallowed but plaintiff was given the
forty embossed envelopes. (Nimrod Decl. T 21.)

Defendants are entitled to summary judgment on this retaliation claim because the
absence of evidence that Pimentel and Brandon’s actions were “because of” plaintiff's prg
conduct. Here, plaintiff argues that defemidastopped the incoming letter from Ms. Quiroz
because they were retaliating against plaintiff for fiipigiroz |, participating in Sandoval’s sta
complaint, submitting a declaration in supporSahdovaland filing seven administrative

grievances from January 2, 2008 through October 12, 2009. (Third Am. Compl. § 70.)

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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First, plaintiff does not provide evidenceattPimentel even knew about plaintiff's
protected conduct. Similarly, in addition to frevious times plaintiff alleged that Brandon h
“notice” (Id. 1 60), plaintiff refers to three more paragraphs within his third amended comp
in which he claims that Brandon had “roeti of plaintiff's filing of grievances. I¢. 1 60, 68,
69.) However, in two of those paragraphs, the evidence merely demonstrates that Brandc
approved of the stopping of plaintiff’s mail in December 2008 and October 2RDYY €0,

69.) That is, plaintiff filed administrative grievances challenging Brandon’s stoppage of
plaintiff's mail, but there is no evidence that Brandon was aware of those grievances. The
remaining paragraph in which plaintiff alleges he gave notice to Brandon is conclusory, wi
unsupported, and fails to demonstrate how Brandon knew about plaintiff’'s protected cond
(Id. 1 68.) Thus, there is an absence of evidence that defendants were motivated to stop
Quiroz’s letter “because of” plaintiff’'s protected conduct.

Moreover, there is no proximity in time between Pimental and Brandon’s stoppage
Ms. Quiroz’s incoming mail to plaintiff on October 12, 2009 and plaintiff's filingoiroz lin
2005 or plaintiff's participation in Sandoval’s staff complaint in 208ée McCollum647 F.3d
at 882. Quiroz I did not include either Pimentel ord&8rdon as defendants, and there is no oth
evidence from which to infer the filing §luiroz Iwould have resulted in retaliation by Pimen
or Brandon.

Even assuming that Pimentel and Brandon knew about the administrative grievanc
suspect timing, without more, is usually not enough to show retaliatory irestPratt65
F.3d at 808. Here, nothing except suspect timing supports an inference of retaliatory inte
of the administrative grievances were filed at least nine months prior to the challenged

disallowance of mail from Ms. Quiroz, except for two: plaintiff’'s October 5, 2009 grievance

October 12, 2009 grievance. In the Octobe?(®R9 grievance, plaintiff was complaining about

being moved because he was trying to help inmate Sandovabantioval (Third Am. Compl.
1 68.) There is no indication that defendants Pimentel or Brandon knew about this grieva
the cell move. Inthe October 12, 2009 grievance, plaintiff complained that incoming mail

Rob Ramirez was stopped as third party correspondehte]] §9.) Although defendants

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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Pimentel and Brandon were the officials who decided to stop the mail for investigation, the

evidence shows that plaintiff was ultimately given the letter after investigatnN{mrod
Decl., Ex. M.) Without more, the timing of these administrative grievances do not give rise
the reasonable inference that Pimentel or Brandon would be motivated to retaliate agains
plaintiff.

Moreover, there is no evidence that Pimentel or Brandon had expressed any oppos
plaintiff's protected conduct. In addition, itm®t apparent why plaintiff's grievances or
litigation efforts would have engendered retaliatory animus on the part of Pimentel or Brar
See Brodheim v. Cr$84 F.3d 1262, 1271 (9th Cir. 2009) (recognizing that plaintiff must pu
forth evidence that his protected conduct was the substantial or motivating factor behind
defendant’s conduct). Finally, plaintiff has mbiown that the reasons proferred by Pimentel
Brandon for stopping Ms. Quiroz’s letter were false or pretextual. Through plaintiff's
administrative grievances, plaintiff was told that Ms. Quiroz’s letter contained information
a gang affiliate, which was not permitted. (Nimrod Decl., Ex. O.) The Ninth Circuit has
instructed courts to “afford appropriate deference and flexibility” to prison officials when
evaluating their proffered legitimate reasons for conduct alleged to be retaliBtaty;.65 F.3d
at 807. Plaintiff has not controverted defendants’ evidence.

Accordingly, defendants are entitled to summary judgment on this claim.

D. January 2010 outgoing mail to Veronica Rodriguez

On November 26, 2009, inmate Frank Fernandez’s father died. Fernandez told plg
about the death, and plaintiff told Fernandez that he would send Fernandez’s sister, Elain
Samaniego, $200 to buy flowers and help with funeral expenses. (Third Am. Compl. 71
January 3, 2010, plaintiff wrote to his friend, ¥eica Rodriguez, to ask her to send $200 to |
Samaniego. Id. 1 72.) On January 5, 2010, Pimentel and McGuyer stopped the letter bec

violated the rule of “funds enclosed in correspondendel’(73.) At the second level of

review, plaintiff alleges that Sgt. Dornbaickproperly added new reasons for confiscating the

letter. (d.) After plaintiff complained that Dornback added new reasons for confiscating th

letter, Dornback and Warden Lewis filed an amended second level of review response. (

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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Plaintiff claims that Pimentel and Me@er conspired and retaliated against him by
confiscating plaintiff's outgoing letter to Ms. Rodriguez that asked her to send money to M
Samaniego. Plaintiff also alleges that Blwaick furthered the retaliation by conducting a shat
investigation. Plaintiff asserts that Pimentel, McGuyer, and Dornback retaliated against p
for filing Quiroz |, participating in Sandoval’s staff complaint, submitting a declaration in
support ofSandovaland filing eight administrative grievances from January 2, 2008 throug
October 26, 2009. (Third Am. Compl. § 73.)

A review of the record shows that, at gexond level of review, it was determined tha
Ms. Samaniego was identified as being the sister of inmate Frank Fernandez, who was a
validated Mexican Mafia prison gang associate. (Nimrod Decl., Ex. Q.) The reviewer
concluded that it was reasonable to find thainiff's request for the $200 was intended to bg
used “for or on behalf of Fernandez,” who veasinmate, which violated the California Code {

Regulation$. (Id.) Further, the reviewer concluded that the outgoing letter violated PBSP

S.
N

aintiff

=)

f

policies against circumventing CDCR policies and procedures, and third party correspondgence.

(Id.) At the director’s level of review, the appeals examiner agreed with the second level ¢
review response, and added that because plaintiff's letter to Ms. Rodriguez was sent on J
5, 2010, more than one month after the death of Frank Fernandez’s father, it was reasong
conclude that the money was not intended for flowers or funeral expenses, but rather as g
to transfer money from one inmate to anothéa.) (

Here, plaintiff's claim fails because of absence of evidence of retaliatory moti&ee
McCollum 647 F.3d at 882. There is no evidence Biatentel knew about plaintiff's protecte
conduct. As for McGuyer and Dornback, plainéffserts that they had “notice” of “retaliation
and misconduct,” but the evidence does not lead to such an inference. (Third Am. Compl

citing 11 45, 49, 54, 56, 57, 60, 66, 69, 70.) Moreover, in none of the paragraphs to whicH

® “Funds may be mailed to an inmate in the form of a money order, certified check, per|
check, or any other negotiable means except cash and travelers checks. Funds from othg
inmates/parolees shall be only accepted from approved correspondents . . . who are men
the same family, or the parent of the inmate’s children.” Cal. Code Regs., tit. 15, 8§ 3140(4
2009).
E)rder C)sranting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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plaintiff cites in support of his assertion doesipliff mention McGuyer or Dornback, much les
provide evidence that McGuyer or Dornbdad knowledge of plaintiff’'s protected conduct.

Further, as discussed previously, there is no proximity in time between defendants
alleged retaliatory conduct and plaintiff's filing Quiroz lin 2005, plaintiff's participation in
Sandoval’s staff complaint in 2007, or plaintiff’s 2009 declaration in supp&andoval
Pimentel, McGuyer, and Dornback were not named as defend@psroz | or in Sandoval
The administrative grievances closest in proximity in time were filed approximately three
months prior to the challenged confiscation of mail. However, even assuming that a three
gap is sufficient to show suspect timing, without more, it is usually not enough to show
retaliatory intent.See Pratt65 F.3d at 808. In other words, the proximity in time between tt
events does not lead to an inference that Pimentel, McGuyer, or Dornback was substantig
motivated by any of the protected conduste Huskey v. City of San Jo2@4 F.3d 893, 899
(9th Cir. 2000) (retaliation claim cannot rest on the logical fallagyost hoc, ergo propter hpc
i.e., “after this, therefore because of this§econd, there is no evidence that Pimentel,
McGuyer, or Dornback expressed opposition topifeeected conduct. Third, plaintiff offers ng
specific evidence that the defendants’ reasonsoncluding that plaintiff's outgoing mail was
an improper attempt to send inmate Frank Fernandez money was false or preSedualood
753 F.3d at 904-05 (speculation on defendant’s motive is insufficient to defeat summary
judgment). Here, at the director’s level ofimw, the finding that plaintiff violated prison
policies was affirmed by non-defendants, who agthatlthe confiscation of plaintiff's outgoin
mail was proper. (Nimrod Decl., Ex. Q.) Outside of plaintiff’'s unsupported assertion that
Pimentel, McGuyer, and Dornback were motivated to confiscate this letter because of plai
protected conduct, plaintiff has offered no namausory evidence to support his claim.

In addition, there is an absence of evidence that the stopping of this letter did not
reasonably advance a legitimate penological goal. Defendants provided evidence that the
was stopped because it was an attempt to provide funds for the benefit of another inmate
violation of the California Code of Regulations. Again, prisons have a legitimate penologi

interest in stopping prison gang activigge Bruce351 F.3d at 1289, and the courts must affa

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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deference to their evaluatiocsge Pratt65 F.3d at 807 (finding that retaliation claims brought

prisoners must be evaluated in light of concaver “excessive judicial involvement in day-tot

day prison management, which ‘often squander[s] judicial resources with little offsetting b¢
to anyone.”).
Accordingly, defendants are entitled to summary judgment on this claim.

E. November 2010 incoming letter from Yvette Almos

On November 24, 2010, Pimentel stopped an incoming letter from Yvette Almos or
grounds that it discussed gang-related activity in a coded manner. (Third Am. Compl. § 9
Plaintiff filed an administrative grievance, and also wrote to Ms. Almos asking her if the
correspondence that was stopped, in fact referred to other Mexican Mafia members or
communicated gang-related activity from the Colton area in a coded malth€f] 98-99.) In
response, Ms. Almos answered that her letter did not do those things. (Alvidrez Decl. T 1
the administrative grievance, Sgt. Frisk and Lewis both affirmed that the letter contained g
messages related to gang activity. (Nimrod D&d.,ee.) Plaintiff claims that Pimentel and
Frisk retaliated against plaintiff for filinQuiroz |, participating in Sandoval’s staff complaint,
submitting a declaration in support®indovaland filing 17 administrative grievances from

January 2, 2008 through December 9, 2010. (Third Am. Compl. 1 99.)

Again, plaintiff's claim fails because of an absence of evidence of retaliatory mSteg.

McCollum 647 F.3d at 882. Plaintiff does not allébat either Pimentel or Frisk had
knowledge of plaintiff's previous grievances or lawsuit. Moreover, even assuming that
proximity in time between the stopping of Ms. Almos’ letter and any of plaintiff's grievance
circumstantial evidence of motive, it is not sufficient by itself to lead to an inference that
Pimentel or Frisk was motivated by any of the protected con@est.Pratt65 F.3d at 808.
Second, there is no evidence that Pimentel or Frisk expressed opposition to the protected
conduct. Third, plaintiff offers no evidence tlila¢ defendants’ reasons for concluding that M
Almos’ incoming mail included inappropriate coded messages were false or pret&deal.
Wood 753 F.3d at 904-05 (speculation on defendant’s motive is insufficient to defeat sum
judgment).

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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At the director’s level of review, therfilings were affirmed by non-defendants, who
agreed that the confiscation of Ms. Almos’ mail was proper. (Nimrod Decl., Ex. ee.) Althg
Ms. Almos declares that there was no reference to gangs or gang related messages in he
that she and plaintiff disagree with defendastated decision for stopping the letter does not
necessarily demonstrate that the defendants’ reasons were pret€tiadutnik v. Brown456
F.3d 777, 785 (7th Cir. 2006) (deferring to prison officials’ assessment of what constitutes
related symbols and recognizing that courts owe substantial deference to prison administt
professional judgment). Plaintiff's argument that the letter did not include gang related ac
demonstrates that plaintiff disagreed with the accuracy of defendants’ decision to stop the
from reaching plaintiff. However, platiff's argument and Ms. Almos’ opinion do not
demonstrate that defendants’ decision to stop Ms. Almos’ letter was a pretext, or that it wd
pretext substantially motivated by plaintiff's protected cond@ae, e.gDiorio v. County of
Kern, No. 11-cv-01569 LJO JLT, 2013 WL 1127687, at *10 (E.D. Cal. March 18, 2013) (st
that, in the employment context, evidence of pretense must be specific and subd{aysal);
v. Sacramento City Unified School Djg65 F.3d 741, 753 n.5 (9th Cir. 2001) (differentiating

between “specific,” “substantial” evidence and opinions and beliefs that a defendant’s acti
were retaliatory, “based on no specific or substantial evidence”). Outside of plaintiff's
unsupported assertion that Pimentel and Frisk were motivated to confiscate this letter bec
plaintiff's protected conduct, plaintiff has offered no non-conclusory evidence to support h
claim.

Finally, there is an absence of evidence that the stopping of this letter did not reasc
advance a legitimate penological goal. Defendants provided evidence that the letter was
because it contained coded messages. Again, it is clear that prisons have a legitimate

penological interest in stopping prison gang activByuce 351 F.3d at 1289. Although

plaintiff disputes the accuracy of defendamstions, the court must “afford appropriate

ugh

r letter,

gang-
ators’
Livity
mail

S a

ating

oNsS

ause of

S

nably
stopped

deference and flexibility” to prison officials in the evaluation of proffered legitimate penological

reasons for conduct alleged to be retaliat@ge Pratt65 F.3d at 807.

Accordingly, defendants are entitled to summary judgment on this claim.

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
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F. Incoming mail from Burke, Williams & Sorensen

On December 16, 2011, plaintiff was subject to a cell search. Frisk and ISU Capta

n

Freeland stopped and confiscated incoming mail from Burke, Williams & Sorensen. (Third Am.

Compl. 1101.) As a result of the search, plaintiff discovered that documents produced to

Short’s defense counsel in discovery requests were confiscédef (02, 103, 108.) Plaintiff

alleges that Frisk and Freeland conspiredrataliated against him by stopping and destroying

plaintiff's legal discovery documents from Burke, Williams & Sorensen. When Frisk

approached plaintiff to let plaintiff know thdte documents had been confiscated, plaintiff to

him by

d

Frisk that the documents he destroyed were privileged legal mail that was sent to him by $hort’s

lawyer. (d. T 102.) Frisk merely laughed and said, “I don't care, | know all about your

conspiracy theory.” I(.) Plaintiff claims that Frisk and &eland retaliated against plaintiff for

filing Quiroz |, participating in Sandoval’s staff complaint, submitting a declaration in supprt of

Sandovalfiling 53 administrative grievances from October 2006 through December 2011,
filing the underlying federal action. (Third Am. Compl. § 107; Opp. at 43.)

Sgt. Pieren interviewed plaintiff for purposafsplaintiff's administrative grievance.
(Soderlund Decl., Ex. A.) Pieren also reviewed the stopped mail from Burke, Williams &

Sorensen and found two confidential CDCR documents — the first was a “Post Order” or

and

Duty

Statement” for Short, which included information such as the procedures for how and when IGI

Sergeants respond to institution alarms. (Frisk Decl. § 8.) Such information could be use

inmate to disrupt the prison, which “would jeopardize the safety and security of the institutjon.

d by an

(Id.; Soderlund Decl., Ex. A.) The second document was Short’s work history which inclugled

personal information about Sgt. Shortd. The reviewer concluded that, if an inmate were t
possess those documents, it would pose a risk to the safety and security of the institlition,
At the director’s level of review, non-defendants reviewed the findings and denied plaintiff
appeal of his administrative grievance.

Plaintiff's claim fails because of an abse of evidence of retaliatory motiv&ee

McCollum 647 F.3d at 882. Even assuming that proximity in time between the stopping of the

incoming letter from Burke, Williams & Sorensen and plaintiff's protected conduct is

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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circumstantial evidence of motive, it is not sufficient by itself to lead to an inference that F
Freeland was motivated by any of the protected condime. Pratt65 F.3d at 808. Second,
there is no evidence that Frisk or Freeland expressed opposition to the protected conduct

Plaintiff asserts that when Frisk informed plaintiff that the discovery had been destroyed b

isk or

ecause

they were confidential documents, plaintiff informed Frisk that the documents were evidence

from Short’s attorney in support of plaintiff's underlying complaint. (Third Am. Comp. T 102.)

According to plaintiff, Frisk responded, “I don’t care. | know all about your conspiracy thegry,”

and laughed while Frisk leftld.) However, Frisk’s statement was not an expression of
opposition to plaintiff's filing ofQuiroz | or administrative grievances. At most, Frisk
acknowledged that he knew about plaintifil;nfys, but awareness and opposition are not the
same for these purposeSee McCollum647 F.3d at 882 (making a distinction between
“awareness” and “opposition”). Third, plaintdffers no evidence that the defendants’ reaso
for confiscating the incoming mail on the ground that the information was confidential to
inmates were false or pretextu&ee Wood753 F.3d at 904-05 (speculation on defendant’s
motive is insufficient to defeat summary judgment). At the director’s level of review, the
findings were affirmed by non-defendants, whoeagl that the confiscation of the documents
was proper. (Soderlund Decl., Ex. A.) In addition, courts in this circuit have concluded th
Post-Orders such as the one confiscated by defendants are deemed confiiemtialg.
Rogers v. EmersgiNo. 12-1827 AWI, 2013 WL 6383239, at *3 (E.D. Cal. Dec. 4, 2013)
(unpublished). Outside of plaintiff's unsupfex assertion that Frisk and Freeland were
motivated to confiscate these documents becalugkaintiff's protected conduct, plaintiff has
offered no non-conclusory evidence to support his claim.

Accordingly, defendants are entitled to summary judgment on this claim.

G. April 2012 incoming mail from Vivian Chavez

On April 17, 2012, 1GI Correctional Officer Healy and Freeland stopped an incomin

letter from Vivian Chavez, on the basis that it contained coded messages and promoted gjang

activity. (Third Am. Compl. 1 109.) Plaintiff aties that Pieren conspired to retaliate agains
him by conducting a sham investigatiomd. { 111.) Plaintiff refuted that the letter from Ms.

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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Chavez included coded messages or promoted gang actidtyf 110.) Plaintiff claims that
Healy, Freeland, and Pieren retaliated against plaintiff for fllugoz |, participating in
Sandoval’s staff complaint, submitting a declaration in suppd@taatiovalfiling 59
administrative grievances from October 2006 through April 2012, and litigating the underly
federal lawsuit. (Third Am. Compl. § 112; Opp. at 37.)

First, there is an absence of evidence that Healy, Freeland, or Pieren knew about &
plaintiff's protected conduct. As such, theyuld not have been motivated by retaliation.
Morever, even though timing may properly be considered as circumstantial evidence of
retaliatory intent, alone it is insufficient to support a retaliation clddmatt, 65 F.3d at 80&ee
Stone v. BecertaNo. 10-138 RMP, 2011 WL 1565299, *3 (E.D. Wash. April 25, 2011) (timi
of cell search, without more, was insufficient to allege that search was retaliatbdylpy 520
Fed. Appx. 542 (9th Cir. May 22, 2013) (unpublished memorandum disposition). Moreove
there is no indication why Healy, Freeland, or Pieren would have any retaliatory animus fq
Quiroz lor the underlying federal action because Healy, Freeland, and Pieren were not

defendants iiQuiroz |, and they were not named as defendants in this action until after this

ng

iny of

lr,

=

challenged stopping of mail. In addition, plaintiff's participation in Sandoval’s staff complafint

and submission of a declaration in suppordandovabppear to have little relevance to Healy]
Freeland, or Pieren because they were not defendaB&naoval

Nonetheless, even assuming that the timing is suspect, there is no evidence that H
Freeland, or Pieren expressed opposition to ptimgirotected conduct. Furthermore, plaintif
offers no non-speculative evidence that the defendants’ reasons for confiscating the incon
mail on the grounds that the letter was coded and contained gang-related material were fa
pretextual. See Wood753 F.3d at 904-05 (speculation on defendant’s motive is insufficient
defeat summary judgment). At the director'edieof review, the findings were affirmed by nol
defendants, who agreed that the confiscation of the mail was proper. (Soderlund Decl., E
Outside of plaintiff's unsupported assertion that Healy, Freeland, and Pieren were motivat
confiscate this letter because of plaintiffiotected conduct, plaintiff has offered no non-

conclusory evidence to support his claim. Moreover, as previously stated, defendants ha

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
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provided evidence that the stop was intended to prevent gang-related activity, which servg
legitimate penological purpose.

Accordingly, defendants are entitled to summary judgment on this claim.

2. Delay of mail

Plaintiff sets forth three instances where defendants delayed plaintiff's incoming or
outgoing mail after defendants stopped the mail for investigation. (Third Am. Compl. 11 6
84.) In each instance, defendants ultimately aaled that plaintiff's mail did not violate priso
policies, and delivered the mail to the intended recipiemds.{ 69, 81, 84.)

First, on September 20, 2009, Pimentel and Brandon stopped incoming mail from R
Ramirez because Pimental and Brandon determined that the incoming mail contained thir,

correspondence. (Third Am. Compl. § 69; Nimrod Decl. 1 19.) Plaintiff complained that th

eS a

D, 81,

=)

Rob
d party

e

letter was merely relaying a message from a friend or family member. (Third Am. Compl. | 69.)

On or around October 24, 2009, at the first level of review of plaintiff’s administrative
grievance, Pieren agreed with plaintiff ttia¢ contents of the letter did not violate prison
policies and delivered the letter to plaintifid.}

Second, on January 29, 2010, Pimentel and McGuyer stopped incoming mail from

Elizabeth Casteneda because Pimentel and McGuyer believed the correspondence was 4

attempt to facilitate third party correspondence or pass messages. (Third Am. Compl. § 8[L;

Nimrod Decl. § 26.) Plaintiff filed an adminiative grievance. Pieren granted plaintiff's

administrative grievance, concluding that “although the wording in the letter could be cong

as trying to establish a third party communication, it in fact did not meet the definition . . .

(Nimrod Decl., Ex. T.) As a result, on March 10, 2010, plaintiff was given the lettey. (
Third, on March 12, 2010, non-defendant IGI Correctional Officer Pteartd

McGuyer stopped plaintiff's outgoing mail to kmica Rodriguez on the ground that the mail

was an attempt to circumvent regulations aiothte the prohibition on contraband. (Third An.

Compl. T 84; Nimrod Decl. § 28.) Plaintiff filesh administrative grievance. Pieren granted

19 Puente was voluntarily dismissed from this case by plaintiff.
Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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plaintiff's administrative grievance, finding thtte outgoing mail did not appear to violate the
prison policies and mailed out plaintiff's correspondence the following day, on March 13, 2
(Nimrod Decl., Ex. V.)

Defendants are entitled to summary judgment on these claims of retaliation becaus
is an absence of evidence as to causation and whether the delay chilled plaintiff's First
Amendment right to file grievances and lawsuits.

In determining whether a retaliatory motive exists, a relevant factor includes wheth

defendant was aware of the prisoner’s protected con@uatt, 65 F.3d at 808. Here, plaintiff

does not proffer facts to show that Pimentehkmadout plaintiff's protected conduct or that the

protected conduct motivated Pimentel to retaliate. (Third Am. Compl. 11 69, 81, 84.)

On the other hand, plaintiff asserts that he gave notice to Brandon about plaintiff’s
allegations of “retaliation and misconduct” and refers to seven paragraphs within plaintiff'g
amended complaint in support of his assertidd. (69, citing Y1 45, 49, 54, 56, 57, 60, 68.)
one paragraph, plaintiff alleges thatlanuary 2008, plaintiff told Brandon ab&uiiroz |and
plaintiff's belief that IGI officers have been tampering with his mail in retaliation for the law
(Id. T 45.) However, there is no evidence to demonstrate why Brandon would be motivate
retaliate against plaintiff for a lawsuit that didt name Brandon as a defendant. Plaintiff furt
asserts that in the spring of 2008, Brandon and ¢@leofficers were reading declarations tha
inmates had submitted in support@idiroz I. (Id. § 49.) Again, it is not clear how this would
demonstrate that Brandon would have a retaliatory motive. In two other paragraphs, in arn
attempt to show motive, plaintiff alleges tigrndon approved of the stopping of plaintiff's
mail in June and December 200&d. ([T 45, 60.) Plaintiff filed administrative grievances

challenging the stopping of his mail, but there is no evidence that Brandon was aware of t

grievances. The remaining paragraphs in which plaintiff alleges he gave notice to Brandogn

include no facts to support the assertion Brandon knew about plaintiff's protected conduct
(Id. 11 56, 57, 68.) In addition, there are no facts alleging that McGuyer had notice of plai
protected conduct.ld. 1 45, 60.)

Regarding the stopping of plaintiff's outgointail to Ms. Rodriguez, plaintiff claims
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that plaintiff gave McGuyer notice of plaintiff's protected condudd. { 84, citing 11 69, 70,
73, 76, 80, 81, 83.) However, the court has reviewed the paragraphs to which plaintiff cite
support for his assertion that McGuyer had noticglahtiff's protected conduct. None of tho
paragraphs demonstrate that McGuyer had knowledge of plaintiff's protected conduct. In
addition, plaintiff does not allege facio show that McGuyer knew abdtiiroz I In two of
the cited paragraphs, plaintiff states thatJanuary 5 and January 29, 2010, McGuyer appro
Pimentel’s decision to stop incoming mail taipkiff, and outgoing mail from plaintiff. Id. 71
73, 81.) However, even though plaintiff deaged these findings by filing administrative
grievances, there is no evidence that McGuyer knew about those grievances. In another
paragraph, plaintiff states that he challenged the loss of several drawings in an administra
grievance, and at director’s level of reviewaiptiff alleged that McGuyer was a supervisor w
failed to remedy the problemld( § 80.) However, again, this is insufficient to infer that
McGuyer knew about plaintiff's protected conduct, much less was substantially motivated
that conduct to retaliate.

In addition, although retaliatory motive may be shown by the timing of the allegedly,
retaliatory act and inconsistency with previous acti@nsce 351 F.3d at 1288-89, retaliatory
motive is not established simply by showing adverse activity by the defendant after protec
conduct; rather, the plaintiff must show a nexus between theHuskey 204 F.3d at 899
(retaliation claim cannot rest on the logical fallacyo$t hoc, ergo propter hote., “after this,
therefore because of this”). Here, plaintiff Imag met his burden of showing that retaliation W
the “substantial” or “motivating” factor behind Pimentel, McGuyer, or Brandon’s actions.
Plaintiff's bare factual assertions that the stopping of his mail was motivated by such reas
no more thamost hoc, ergo propter hodn other words, plaintiff asserts that because he file
grievances and litigated lawsuits, the stops must have been retaliatory based upon suspe
timing. Yet, plaintiff has put forth no non-spediia evidence showing a triable issue of fact
to a causal nexus. For example, he offers no evidence of having personal knowledge, as
to offering speculation, of such a motive. Further, there is no evidence that any of these

defendants expressed opposition to plaintiff's @ctaéd conduct. Nor is there evidence tendin
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to show that Pimentel, McGuyer, or Brand®reasons for stopping or approving of the stopped

mail were false or pretextual.

In addition, plaintiff has not shown that these instances of stopped mail chilled the
exercise of his First Amendment right to fileaeyances or lawsuits. A prisoner must at least
allege that he suffered harm, since harm that is more than minimal will almost always hav

chilling effect. Rhodes408 F.3d at 567-68 n.14eeResnick v. Haye213 F.3d 443, 449 (9th

Cir. 2000) (holding that a retaliation claim is not actionable unless there is an allegation of
harm). The prisoner need not demonstrate a total chilling of his First Amendment rights i
to establish a retaliation clainsee Rhode#08 F.3d at 568-69 (destruction of inmate’s prope

and assaults on the inmate enough to chill inmate’s First Amendment rights and state retg

claim, even if inmate filed grievances and a lawsuit). “[T]he proper First Amendment inqu

order
prty
liation

ry

asks whether an official’'s acts would chill or silence a person of ordinary firmness from fufure

First Amendment activities.'d. at 568.

Here, although a court must accept as true all factual allegations contained in a
complaint, a court need not accept a plaintiff's legal conclusions aslgte, 556 U.S. at 678.
Outside of reciting the element that defendants “chilled” plaintiff's First Amendment rights,
plaintiff does not otherwise support this element with any facts. “Threadbare recitals of th
elements of a cause of action, supported by mere conclusory statements, do not saiffice.”
Even so, an allegation of harm, rather than a “chilling effect,” may be a sufficient basis for
claim of retaliation.Rhodes408 F.3d at 569-70. However, in the three challenged instancg

delayed mail, there is an absence of evidence that plaintiff was harmed. In each instance

a

s of

plaintiff promptly contested the stopping of the mail, and on appeal of plaintiff's administrative

grievance, it was determined that plaintiff was correct. Thereafter, plaintiff's mail was
delivered. In a constitutional tort, as in any other, a plaintiff must allege that the defendan
actions caused him some injuree Mt. Healthy City Sch. Dist. Bd. of Educ. v. Do{28 U.S.
274, 285-87 (1977). Here, despite plaintiff's neglng held for further investigation, it was
ultimately found that the mail should be delivered because the mail did not violate prison

policies. Plaintiff has not provided sufficient evidence that the delay of his mail had a chill
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effect on plaintiff's First Amendment activities, or that plaintiff was otherwise harmed.
Because there is an absence of evidence regarding causation as well as a chilling
defendants are entitled to summary judgment on these cfaims.

3. Withholding of prisoner declarations

On January 14, 2008, plaintiff requested, aad ultimately granted, approval to receiy
approximately 22 declarations from prisoners to use in suppQuiobz I. (Third Am. Compl.
1 47.) On April 17, 2008, after having not received three such declarations (from inmates
Acuna, Mike Lerma, and Kenneth Johnson), plaintiff filed an administrative grievance rega
the undelivered declarationdd.(] 49.) At the first level of review, plaintiff's grievance was
granted with the response that the IGI’s office possessed none of the docuihdefft§0.) On
June 3, 2008, plaintiff wrote to Wilber, informingilber that “there was serious problem with
the mailroom” or the IGI's office because inmate Acuna told plaintiff that Acuna had sent
plaintiff the declaration a month priorld( § 53.) Plaintiff told Wilber that the 1GI's office and
Horel were defendants fQuiroz |, and that plaintiff believed that the IGI’s office and Horel
were trying to prevent plaintiff from submitting the declarationd.) (Plaintiff further informed
Wilber that Hernandez told plaintiff that Hernandez recently found a declaration in her deg
from inmate Acuna which had been sent to the IGI’s office a month ptahy. Rlaintiff later

found out that the declaration from inmate Lerma had been confiscated by non-defendant

and Brandon because Lerma had submitted his declaration with a declaration from inmatg

Raymond Cazares in support@iiiroz I. (Id.) The parties do not state whether plaintiff
ultimately received any of the three declarations.
Plaintiff claims that Wilber retaliated against plaintiff by screening out the administr

grievance, and Hernandez and Brandon retaliated against plaintiff by withholding the chal

1 Defendants also argue that they are entitled to summary judgment on plaintiff's clain
an unknown defendant discarded two items of mail. (MSJ at 27-28.) However, plaintiff on

pffect,

e

Victor

irding

Rice

htive

enged

h that
ly

names Short as the liable principle defendant regarding these claims. (Third Am. Compl. | 80,

83.) The court address these claims in a separate order on Short's motion for summary
judgment.

12 Rice was voluntarily dismissed from this case by plaintiff.
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declarations. I¢l.) Plaintiff alleges that defendants did so because of plaintiff's protected

conduct.

However, plaintiff has not provided any non-speculative evidence to infer that Hern

ndez

or Brandon withheld the declarations sent by inmates Acuna, Lerma, or Johnson. Brandon has

submitted a declaration that he was not awéteerma’s declaration being stopped. (Brando
Decl. (Reply) 1 2.) In support of his statement, Brandon points to a copy of the stopped n
notification, which indicates that the declaration was stopped because it violated the rule

inmate-to-inmate one time correspondence. (Pl. Opp., Pl. Decl., Ex. B (“Lerma Decl.”), E

ail
ngainst

VA

Docket No. 294 at 23.) The inmate-to-inmate one time correspondence rule allows SHU inmates

to communicate with each other on a one time basis for the limited purpose of communicg
about a court case. (Countess Decl. (Reply) 1 3.) The stopped mail notification issued be
the correspondence from Lerma contained an unapproved affidavit from another inthate.
The evidence demonstrates that the stopped mail notification is signed by non-defendantg
and Captain Vanderhoofven, but not by Brand(ocket No. 294 at 23.) Brandon declared
that although Brandon was the ISU Captain stiopped mail was issued by Rice and Captain
Vanderhoofven, who was Acting ISU Captain at that time. (Brandon Decl. (Reply) 1 2.)
Plaintiff has not submitted any evidence contradicting this assertion.

With respect to Johnson’s declaration, Brandon points to a request for interview for
submitted by plaintiff inquiring about Johnson’s deation. (Docket No. 253-1 at 75.) On th{
form, non-defendant Correctional Counselor Barnts wrote that Johnson’s affidavit was “be
reviewed by IGI” and Barnts indicated that he would “get back to [plaintiff]l ASARL) (
However, there is an absence of evidence that either Brandon or Hernandez were the ind
who withheld Johnson’s declaration.

With regard to inmate Acuna’s declaration, plaintiff submitted an administrative
grievance on April 17, 2008 claiming that Acunaéckration was not given to plaintiff by 1GlI
officers. (d. 149.) However, plaintiff does not submit any admissible evidence such as
personal knowledge as to when, if at all, Acantually sent his declaration to plaintifiee

Fed. R. Evid. 602. Further, plaintiff also statest Acuna told plaintiff that Acuna did not sen
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his declaration until May — after plaintiff filed his initial administrative grievandg. 1(53.) In
addition, in the administrative grievance, pt#f did not accuse any specific defendant of
withholding the declaration. In plaiffts opposition, plaintiff accuses Hernandez of
purposefully withholding Acuna’s declaration from plaintiff because she was retaliating ag
plaintiff for filing an administrative grievanaegarding the missing declarations. (Opp. at 17
However, there is no evidence to suggest that Hernandez was even aware of plaintiff's
administrative grievance. Plaintiff alleges thmfune 2008, Hernandez informed plaintiff tha
she had “just recently” found Acuna’s declaration in her desk. Defendants dispute that
Hernandez made such a statement, but the court accepts as true plaintiff’'s allegation for
of defendant’s motion for summary judgment. Even assuming plaintiff's allegation is

true, there is still an absence of evidence that Hernandez knew that plaintiff filed an April ]

2008 administrative grievance complaining about the missing declarations and purposefully

withheld Acuna’s declaration from plaintiff.

In addition, plaintiff has not provided any evidence of retaliatory motive. Even assU
that the timing was suspect, neither Hernandez nor Brandon were na@idon | as
defendants. There is no plausible evidence to infer that Hernandez or Brandon had illegit
reasons to withhold these declarations, much less to retaliate against plaintiff for a lawsuit

did not involve either of them. Further, there is no evidence that Hernandez or Brandon

ninst

)

urposes

|7,

ming

mate

that

expressed opposition to plaintiff's protected conduct. Plaintiff does not submit specific evidence

to infer that Hernandez'’s statement that‘'sbend” Acuna’s declaration or Brandon’s stateme
as to why Lerma’s declaration was stopped was false or pretegealAnthoine v. North
Central Counties Consortiyn®05 F.3d 740, 753 (9th Cir. 2010) (where plaintiff relies on
circumstantial evidence to show retaliation, that evidence must be specific to defeat the m
for summary judgment). With respect to Hernandez, plaintiff does not suggest that Herna|
knew about plaintiff's protected conduct. ki merely states that upon asking Hernandez,
Hernandez told plaintiff she had “found” inmate Acuna’s declaration in her diekK] 53.)

This evidence does not purport to provide a nexus for retaliatory motive, nor does it sugge

Hernandez knew about plaintiff's protected cortdurgourposely withheld declarations for a
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retaliatory motive. Finally, documentary evidence shows that Brandon did not confiscate
Lerma’s declaration, as supported by the stopped mail form which was issued by non-def;
Rice and Vanderhoofven. Moreover, the decision to stop the mail containing Lerma’s
declaration was because the mail containing Lerma’s declaration violated the rule against
inmate-to-inmate one time correspondence. nBfaprovides no contradictory evidence from
which to infer that Brandon withheld Lerma’s declaration with any retaliatory intent, much
because of plaintiff's protected conduct.

In short, there is an absence of evidence that Hernandez or Brandon withheld the
declarations or that they did so “besatof” plaintiff's protected conduct.

Plaintiff claims that Wilber retaliatealgainst plaintiff by improperly screening out

plaintiff's appeal of his administrative grievanegd rejecting plaintiff's attempt to request that

Wilber investigate plaintiff's claims. (ThirAm. Compl. § 53.) On May 17, 2008, plaintiff's
administrative grievance regarding the missing declarations was granted at the informal Ig
when the response stated that the 1GI office had none of plaintiff's legal documents. (Opg
10.) Plaintiff appealed the response on May 20, 2008 to Wilber, complaining that four mo
prior, plaintiff requested declarations frather inmates but had not yet received ang.) (
Wilber screened out the appeal of the administrative grievance, and responded that plaint

requested action had previously been granted and no further action was reddiyeBlaintiff

bndants

€ss

vel,
.at 9-
nths

ff's

claims that Wilber screened out this appedahefadministrative grievance because plaintiff filed

Quiroz |, and filed the underlying administrative grievance. (Third Am. Compl. { 53.)
However, without more, suspect timing is insufficient to lead to a reasonable infere

retaliatory motive. There is no evidence that Wilber expressed opposition to plaintiff's

administrative grievance or plaintiff's filing @uiroz . There is also no evidence that Wilbern

decision to screen out the appeal of plaintiff’'s administrative grievance because plaintiff's

nce of

S

informal level of appeal had already been granted was false or pretextual. (Opp. at 16; Wjlber

Decl. (Reply) 1 7.) In an attempt to demonstrate retaliatory motive, plaintiff argues that a
before Wilber screened out the appeal of plaintiff's administrative grievance, Wilber had

submitted a declaration in support of defendan@uiroz I. (Opp. at 17.) Wilber concedes th
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he did so, however, Wilber explains that as the appeals coordinator at that time, Wilber w
the custodian of non-health care related administrative appeals of grievances by PBSP in
(Wilber Decl. (Reply) 1 2.) As part of his dugjéne routinely prepared declarations describin
the status of an inmate’s administrative appeals in support of motions to dismiss inmate Ig
(Id. 111 4-5.) Moreover, Wilber asserts that his declarati@puimoz | merely described the
status of three of plaintiff's administrativp@eals of plaintiff's grievances. There is no
evidence that Wilber expressed any opinion regar@inigoz |in his declaration, nor is there

any other reason to suggest that Wilber’s submission of a declara@airoz | would lead to

an inference of a retaliatory motive. Thus, plii has not provided any specific or substantid|

evidence to support an inference that Wilber’s reason for screening out plaintiff's appeal g
grievance regarding the declarations from Lerma, Johnson, and Acuna was false or prete
See Anthoines05 F.3d at 753.

Accordingly, defendants are entitled to summary judgment on this claim.

4. RVR for requesting dictionary for Alfred

Plaintiff claims that on February 12, 2010d®t issued an RVR against plaintiff in
retaliation for plaintiff's protected conducthe RVR charged plaintiff with promoting gang
activity. It stated that on February 12, 2010, defendant learned that inmate Alfred Sosa, g
validated Mexican Mafia member, received a Random House Webster's Unabridged Dicti
which had been purchased by Ms. Gallegos. (Nimrod Decl. T 29, Ex. W at 15.) Short
remembered that, on January 6, 2010, Short had reviewed a letter written by plaintiff to M
Gallegos, giving her the information needed to buy a Random House Unabridged Dictiong
“Alfred.” (1d.) The RVR presumed that plaintiff's reference to “Alfred” referred to inmate
Alfred Sosa, a Mexican Mafia gang member. Also, based on a 2005 prison confidential
memorandum, Short knew that Ms. Gallegos was the secretary of Michael DeLia, Sosa’s
partner. According to the 2005 prison confidential memorandum, DelLia and Sosa assass
DeLia’s wife for allegedly talking to authorities about the Mexican Mafia gang. Based on t
information, Short issued an RVR to plaihfor promoting gang activity, in violation of

California Code of Regulations, title 15 § 3023. D. Barneburg approved the issuance of th
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Settlement Proceedings

31

hs also

mates.

0

WSUItS.

f the

xtual.

bnary

)

ry for

Crime
inated

hat

e




© 00 N oo o b~ w NP

N RN DN N N N NN DN R B RB R R R R R R R
®w N o U~ W N P O © 0 N O 0o~ W N B O

RVR. Senior Hearing Officer Coulter presideder the disciplinary hearing and found plaintiff

guilty of promoting gang activity.
Defendants argue that they are entitled to summary judgment on this claim becaus

is an absence of evidence that D. Barneburg and Coulter knew about plaintiff's protected

e there

conduct, and further, that D. Barneburg and Coulter had legitimate reasons for charging and

finding plaintiff guilty of promoting gang activity.

To support plaintiff's assertion that circumstantial evidence supports an inference g
retaliatory motive, plaintiff asserts that D.mBaburg and Coulter knew that plaintiff had filed
Quiroz |, participated in Sandoval’s staff complaint, submitted a declaration in support of
Sandovaland submitted administrative grievances between October 2006 through Februg
2010. (Third Am. Compl. § 85; Opp. at 27.) Here, there is an inference that D. Barneburg
about some of plaintiff's conduct because D. Barneburg was listed as a deferg@amdanal
and plaintiff participated in both Sandoval’s staff complaint in 2007, which is related to

Sandoval and submitted a declaration$andoval

However, there is no evidence that Coulter knew about plaintiff's protected conduct.

Plaintiff cites to 15 paragraphs within his third amended complaint in an attempt to demon
that Coulter had “notice” of defendants’ retaliation and misconduct. (Third Am. Compl § 8
citing 11 45, 49, 54, 56, 57, 60, 68, 69, 70, 73, 76, 80, 81, 83, and 84.) However, with the
exception of one of those paragraphs, the other cited paragraphs do not even mention Cg
As to the one paragraph that mentions Coulter, plaintiff merely alleges that on November
2009, Coulter allowed inmate Frank Fernandez to make a phone call regarding the death
Fernandez’s father.ld. § 73.) In sum, the paragraphs to which plaintiff cites do not provide
evidence that Coulter knew about plaintiff's protected conduct. Without such evidence,
plaintiff's claim against Coulter cannot survive summary judgm&ee Corales567 F.3d at
568 (“a plaintiff creates a genuine issue of matdact on the question of retaliatory motive
when he or she produces,addition to evidence that the defendant knew of the protected
speechat least (1) evidence of proximity in time between the protected speech and the all

retaliatory decision, (2) evidence that the defendant expressed opposition to the speech o
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evidence that the defendant’s proffered reason for the adverse action was false or pretext
(italics in original) (internal quotation marks omitted).
As to D. Barneburg, in addition to knowledge of protected conduct, plaintiff must

provide evidence that supports an inference of retaliatory motive. Based on the record, th

finds that a reasonable inference can be made that D. Barneburg’s decision to approve the

issuance of the RVR because it promoted gang activity is false or pretextual. The RVR st

that plaintiff asked Ms. Gallegos to purchase ai@aar dictionary for inmate Sosa, who is alg

ual.”)

e court

ated

(]

a Mexican Mafia member. Based on such evidence, in addition to a 2005 prison confidential

memorandum indicating that Ms. Gallegos was the secretary of Sosa’s crime partner, Sha
issued, and D. Barneburg approved, an RdRpromoting gang activity in violation of
California Code of Regulations, title 15 § 3023.

However, the undisputed evidence shows that the substance of plaintiff's letter con
the request to buy a new dictionary for someone named Alfred. (Docket No. 254, Ex. 31.
Defendants do not allege, nor is there evidence demonstrating, that the letter contained c
gang-related messages. In fact, defendants does not assert how plaintiff's request to Ms.
Gallegos to purchase a new dictionary for another inmate, who is also a gang member, pn
furthers, or assists a gang in violation of Section 3023. In short, defendants do not attemy
explain how plaintiff's request to purchasaew dictionary for Alfred knowingly promoted
gang activity or was a threat to prison security.

Moreover, an RVR is issued for a serious rules violation. The California Code of

Regulations gives a non-exhaustive list of examples of serious rules violations to include 1

13 Section 3023 provides: “(a) Inmates and fe®e shall not knowingly promote, further of
assist any gang as defined in section 3000. (b) Gangs, as defined in section 3000, prese
serious threat to the safety and security of California prisons.” 15 Cal. Code Regs. § 302
(2010). Section 3000 defines “gang” as, “Gang means any ongoing formal or informal
organization, association or group of three or more persons which has a common name o
identifying sign or symbol whose members amdissociates, individually or collectively,
engage or have engaged, on behalf of thatnizgtion, association or group, in two or more a
which include, planning, organizing threategi financing, soliciting, or committing unlawful
acts or acts of misconduct classified as serious pursuant to section 3315.” Cal. Code Reg

15, § 3000.
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circumstances as: use of force or violence against another person, a breach of or hazard
facility security, a serious disruption of facility operations, manufacturing a controlled subg
and willfully inciting others to commit an act of force or violen&eeCal. Code Regs., tit. 15,
3015. Here, there is an absence of evidence showing how plaintiff's letter requesting the
of a new dictionary for another inmate reaches the level of a serious rule violation. Indeeq
conclusion of the disciplinary hearing, Coulter admitted that “this offense is not explicitly li
[as a serious rule violation] under CCR 3315 as a serious offense” but then justified the g
finding because promoting gang activity represents a serious threat to prison security. (N
Decl., Ex. W.)

Here, the disconnect between the issuance of, and the stated reasons for, the RVR
offending letter leads to a reasonable inference that those reasons are pretextual.

Defendants also argue that there was a legitimate penological goal for issuing the |
i.e., it is clear that prisons have a legitimate penological interest in stopping prison gang al
See Bruce351 F.3d at 1289. However, the Ninth Qitdas cautioned that “prison officials
may not defeat a retaliation claim on summary judgment simply by articulating a general
justification for a neutral process, when there is a genuine issue of material fact as to whe
action was taken in retaliation for the exercise of a constitutional rigght. Here, because ther
is a genuine issue of material fact as to retaliatory motive, defendants cannot rely on the
legitimate penological interest in prison security to succeed on their motion for summary
judgment. Moreover, based on the absence of evidence supporting the issuance of the R
promoting gang activity, the court finds that there is also a genuine issue of material fact &
whether the issuance of the RVR reasonably advanced a legitimate penological goal.

Viewing the evidence in the light most favorable to plaintiff, based on the inference
the reason for issuing the RVR was pretextual, and the inference that the issuance of the
did not reasonably advance a legitimate penological goal, the court finds that there are g¢
issues of material fact regarding whether D. Barneburg retaliated against plaintiff. Howev
because there is an absence of evidence that Coulter knew about protected conduct, ther

necessarily an absence of evidence that Qoludtdbored a retaliatory motive. Thus, summary
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judgment is granted on this retaliation claim as to Coulter.

Alternatively, defendants argues that D. Barneburg is entitled to qualified immunity

The

defense of qualified immunity protects “government officials . . . from liability for civil damdges

insofar as their conduct does not violate clearly established statutory or constitutional righ

which a reasonable person would have knowkdrlow v. Fitzgeralgd 457 U.S. 800, 818

[s of

(1982). A court considering a claim of qualified immunity must determine whether the plaintiff

has alleged the deprivation of an actual constitutional right and whether such right was clearly

established such that it would be clear to a reasonable officer that his conduct was unlawful in

the situation he confronte®ee Pearson v. CallahaB55 U.S. 223, 236 (2009). “[U]nder eith

prong, courts may not resolve genuine disputes of fact in favor of the party seeking summ

D

r

ary

judgment,” and must, as in other cases, view the evidence in the light most favorable to the non-

movant. Tolan v. Cotton134 S. Ct. 1861, 1866 (2014) (per curiam).

Viewing the evidence in the light most favorable to plaintiff, D. Barneburg is not entjtled

to qualified immunity. Here, it would have been clear to D. Barneburg that approving the
issuance of an RVR in retaliation for plaintiff's protected conduct would violate the law.
Accordingly, D. Barneburg is not entitled to qualified immunity.

5. Failure to notify plaintiff of trust seizure

On July 8, 2010, Superior Court Judge Ransom issued a court order for seizure of
approximately $91,000 from inmate accoumtsjuding $276.63 from plaintiff's account.
(Third Am. Compl. 11 90-91.) Plaintiff alleg¢hat D. Barneburg, IGI Correctional Officer
Milligan, and non-defendant IGI Supervisor Hawke®snspired and retaliated against plaintift
by not informing him about the courttsder and not giving him a receiptid. (11 91, 94.) D.
Barneburg typed receipts for the other 35 inmates, but not for plaintiff. Hawkes and Millig

further personally informed all other 35 inmates and gave them receipts informing them of

court order, but did not inform plaintiff or pralé him with a receipt. On July 17, 2010, plainti

tried to buy commissary, but was informed that plaintiff had no money in his acctdirff.9g;

14 Hawkes was voluntarily dismissed from this case by plaintiff.
Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
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Opp. at 30.) Plaintiff filed an administratigeievance claiming an illegal seizure of funds.
(Third Am. Compl. 1 93.) Plaintiff alleges that D. Barneburg and Milligan intentionally faile
inform plaintiff about the seizure of funft®m plaintiff’s account in retaliation against
plaintiff's protected conduct.

First, plaintiff does not allege that Milligamas aware of plaintiff's protected conduct.
Thus, there is no causal connection between Milligan’s omission and plaintiff's protected

conduct. Second, plaintiff states that D. Bdnarg “had notice” of “retaliation and misconduc

and cites to paragraphs within his third amended complaint as support. (Third Am. Comp|.

citing 11 45, 54, 56, 57, 60, 68, 69, 70, 73, 76, 80, 81, 83, 84, 85.) However, the court hag

reviewed the paragraphs to which plaintiff cites as support for his assertion that D. Barnek
had notice of plaintiff's protected conduct. lhkaut two of those paragraphs, D. Barneburg w

not even mentioned. In one paragraph, howeplamtiff asserts that D. Barneburg knew that

plaintiff filed a grievance because D. Barneburg we second level reviewer in plaintiff's staff

complaint against Shortld( § 76.) However, in that grievance, D. Barneburg ultimately agt
with plaintiff and determined that in fact, Short violated CDCR polidg.) (Although D.
Barneburg clearly knew in that instance thatmiléfihad filed a grievance, it is not sufficiently
clear how a reasonable inference can be made that D. Barneburg had some sort of retalig
motive against plaintiff as a result. Plaintiff alleges that D. Barneburg also had notice of
plaintiff's protected conduct with respect to R¥R that Sgt. Short issued against plaintiff

regarding the purchase of a dictionary for inmate Sdslay 85.) However, that D. Barneburg

approved the issuance of the RVR does not show that D. Barneburg then knew that plaintjff

challenged the RVR in a subsequent administrative grievance.

Moreover, even assuming that the circumstantial evidence showed suspect timing,
plaintiff would need more specific evidencepimvide a reasonable inference that plaintiff's
protected conduct was a substantial or motivating factor for defendants’ actions. Here, th
no evidence that D. Barneburg or Milligandhexpressed opposition to plaintiff’'s protected

conduct. Moreover, plaintiff does not provide apgcific evidence to show that D. Barnebur

explanation that his failure to type a receiptgl@intiff was inadvertent was false or pretextual.

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
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See Anthoines05 F.3d at 753. In other words, plaintéfls to provide a sufficient or plausible
link of causation that defendants’ actions oligsions were motivated by plaintiff's protected
conduct. See Woodr53 F.3d at 904.
Accordingly, defendants’ motion for summary judgment is granted on this claim.
6. Cell search

On December 16, 2011, Frisk became aware of the incoming mail from Burke, Will

ams,

& Sorenson and that the mail contained documents about Short’s In-Service Training Redords,

Employee Positional history, and Post Order or Duty Statement. (Docket No. 138, Frisk Decl. 1

7-8.) As a result, incoming mail was stopped and the documents destroyed. Plaintiff was

permitted to possess these documents because the documents included information that

used by inmates to disrupt the prisofd. {| 8.) Frisk declares that, upon learning of attempted

not

could be

prohibited documents, he became concerned that plaintiff might possess additional confidential

information, so Frisk ordered IGI Correctiomificers Bassett, Healy, Gongora, and Pimentgl to

assist Frisk in searching plaintiff's cellld({ 11.) When Frisk, Bassett, Healy, Gongora, ang

Pimentel arrived, plaintiff told them he had a court deadline date, and Bassett replied “we
but we are here to search your cell.” (Third Am. Compl.  102.) After the search, plaintiff
discovered that all of his paperwork had been confiscatdd{{[ 102, 103, 108; Frisk Decl. 1
15-18.) At that time, Frisk also informed plihof the disallowed, and subsequently destroy
mail from Burke, Williams, & Sorenson, the law firm who is representing Short in this
underlying federal action. (Frisk Decl. § 18.) As previously stated, the mail included two
confidential CDCR documents. Specifically, th@SPOrder” or “Duty Statement” for Short
included information that could be used by an inmate to disrupt the prison, such as the
procedures for how and when IGI Sergeants respond to institution alarms. Such informat
could be used by an inmate to disrupt the prison, which “would jeopardize the safety and
security of the institution.” The second document was Short’s work history which includeg
personal information about Short. After reviagiall of plaintiff's confiscated paperwork from
the cell search, and finding no contraband except for excess books, magazines and trash

remainder of plaintiff's property was retwthon December 22, 2011, one day after plaintiff's

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings
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court deadline. (Frisk Decl. { 16; Third Am. Compl. { 107.)
Plaintiff alleges that Frisk, Bassett, HeaBongora and Pimentel conspired and retalig
when they searched plaintiff's cell and confiscated all of plaintiff's legal paperwork. Plaint

points out that defendants filed a motion to dismiss in the underlying action on November

ited
ff
21,

2011% (Docket No. 105.) On December 9, 2011, plaintiff filed a motion to extend the deadline

to file his opposition from December 21, 2011 to March 20, 2012. (Docket No. 115.) On
December 16, 2011, after defendant Frisk learned about the incoming mail from Burke,
Williams, & Sorenson containing confidential documents, Frisk, Bassett, Healy, Gongora,
Pimentel searched plaintiff's cell and confiscaadidf plaintiff's paperwork for submission to
the IGI office for investigation. After the investigation, all of plaintiff's paperwork except fo
the prohibited excess books, magazines and trash was returned to plaintiff on December
2011, one day after plaintiff's court deadline.

Viewing the evidence in the light most favorable to plaintiff, at the time Frisk ordere
cell search, he and the other defendants présetite search knew about plaintiff's lawsuit
prior to the search as evidenced by Bassett’'s acknowledgment to plaintiff that “we know [
your court deadline] but we are here to search your cell.” Moreover, the timing of the cell
is certainly suspect. In addition, accordinglaintiff, defendants knew that plaintiff had an
impending court deadline and purposely retained his paperwork until the day after the des
had passed. Finally, plaintiff suggests that Fesitated reason for ordering the cell search, i
because Frisk was concerned that plaintiff might have more confidential documents in his
was false because in response to plaintiff's administrative grievance, the second level of 1
response indicated that plaintiff's cell searcts\Wlaased on a current investigation on [plaintif
and other EME members and associates.” (Opp., Pl. Decl., Ex. G-1.)

There is no question that routine cell searches conducted for the purpose of preser

institutional order, discipline, and security further those legitimate penological ¢geds.

> This motion to dismiss was filed by the California Attorney General’s office on behalf
all defendants except for Short, who did not join in the motion and is separately represent
Burke, Williams, & Sorenson.

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings

38

and

d the

bout

search

dline
e.,
cell,

eview

i

ving

of
ed by




© 00 N oo o b~ w NP

N RN DN N N N NN DN R B RB R R R R R R R
®w N o U~ W N P O © 0 N O 0o~ W N B O

Hudson v. Palmer68 U.S. 517, 529 (1984) (“Random searches of inmates, individually o
collectively, and their cells and lockers are valid and necessary to ensure the security of tk
institution and the safety of inmates and all others within its boundaries”). Frisk submitted
evidence that based on the mail from Burke, Williams, & Sorenson which contained docur
that plaintiff was not allowed to possess for the security of the institution, Frisk was conce
that plaintiff may have had additional prohibitdocuments in plaintiff's possession. Howeve
based on the different reasons given by the second level of review and Frisk for the cell s
and confiscation of paperwork, a reasonable inference can be made that the reasons are
pretextual.

In addition, a reasonable inference can be made that the retention of plaintiff's pap
until one day after plaintiff's court deadline was made for a retaliatory purpose. Viewing tt
evidence in the light most favorable to plaintgfaintiff alleges that on the day of plaintiff's

court deadline, a prison librarian called the IGI unit and left a message that plaintiff neede

nents
ned

I
parch

false or

brwork

e

0 his

legal property returned. (Opp. at 41.) Although defendants argue that plaintiff was not harmed

by missing the court deadline because on January 6, 2012, plaintiff received an extension

to March 20, 2012, to file his opposition to defendantotion to dismiss, plaintiff need only

demonstrate that his First Amendment rights were chilled, though not necessarily sileaeed.

Rhodes408 F.3d at 568-69. Whether plaintiff was uldiely harmed is not the appropriate te
At the time that defendants held onto plainsiffaperwork, neither plaintiff nor defendants kn
whether the court would grant plaintiff's extens of his deadline. Finally, defendants do not
set forth any evidence that “but for” any retaliatory motive, they still would have retained
plaintiff's paperwork until December 22, 201%ee Allen v. Scribng812 F.2d 426, 436 (9th
Cir.) (recognizing that motivation generally presents a jury quesaomnded b¥28 F.2d 1445
(9th Cir. 1987).

The court finds that there is a genuine issumaterial fact as to whether defendants

of time

1°2)
:—l‘

%

harbored a retaliatory motive. Accordingly, defendants are not entitled to summary judgment on

this claim.

For similar reasons, defendants are also not entitled to qualified immunity. It is cle:
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established that retaliating against a prisoner for his use of the prison grievance system a
litigating violates a prisoner’s constitutional righSee Rhode<l08 F.3d at 56Pratt, 65 F.3d
at 806 (stating the “prohibition against retaliatory punishment is “clearly established law” i
Ninth Circuit, for qualified immunity purposes”). Viewing the evidence in the light most
favorable to plaintiff, it would have been clear to a reasonable prison official that conductir
cell search, confiscating plaintiff's paperwork, and retaining plaintiff's paperwork until aften
plaintiff misses a court deadline in retaliation pbaintiff's protected conduct violated the law.

Accordingly, defendants are not entitled to qualified immunity.

B. Conspiracy

A civil conspiracy is a combination of two or more persons who, by some concerte
action, intend to accomplish some unlawful objective for the purpose of harming another \
results in damageGilbrook v. City of Westminstet77 F.3d 839, 856 (9th Cir. 1999). To pro
a civil conspiracy, the plaintiff must show that the conspiring parties reached a unity of pu
or common design and understanding, or a meeting of the minds in an unlawful agréémer
To be liable, each participant in the conspiracy need not know the exact details of the plar

each participant must at least share the common objective of the consfdragydefendant’s

nd for

N the

Ig a

Vhich

pose

~—+

1, but

knowledge of and participation in a conspiracy may be inferred from circumstantial evidence and

from evidence of the defendant’s actiond. at 856-57.

Conclusory allegations of conspiracy are not enough to support a 8 1983 conspiraq
claim. Burns v. County of King383 F.2d 819, 821 (9th Cir. 1989) (per curiam). Although ar
“agreement or meeting of minds to violate [the plaintiff's] constitutional rights must be sho
Woodrum v. Woodward Couni66 F.2d 1121, 1126 (9th Cir. 1989), “[d]irect evidence of
improper motive or an agreement to violate a plaintiff's constitutional rights will only rarely
available. Instead, it will almost always be necessary to infer such agreements from
circumstantial evidence or the existence of joint actidéndocino Environmental Center v.
Mendocino Countyl92 F.3d 1283, 1302 (9th Cir. 1999). Thus, “an agreement need not be
and may be inferred on the basis of circumstantial evidence such as the actions of the

defendants.”ld. at 1301.
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Fatal to most of plaintiff's conspiracy claims is that the court has found that there is
underlying constitutional violation for plaintiff's &ims of retaliation, with the exception of the
cell search and the RVR. As the Ninth Circuit has held, “[c]Jonspiracy is not itself a
constitutional tort under 8 1983,” and it “does not enlarge the nature of the claims asserte
plaintiff, as there must always be an underlying constitutional violatibacey v. Maricopa
Cnty, 693 F.3d 896, 935 (9th Cir. 2012) (en banc). The court’s finding that there is no
constitutional violation for the retaliation claims, except for the cell search and the RVR,
therefore necessarily means that there is no viable claim for conspidacivalos v. Baca596
F.3d 583, 592 (9th Cir. 2010) (“To support alaf a conspiracy under § 1983, [p]laintiff's
[clomplaint must contain sufficient factual matter to show (1) the existence of an express
implied agreement among the defendant officers to deprive him of his constitutional rights

(2) an actual deprivation of those rights resultimmgrfthat agreement.”). Therefore, plaintiff's

no

] by the

and

conspiracy claims as to all the retaliation claims except for the cell search and the RVR fajl as a

matter of law, and defendants are entitled to summary judgment.
With respect to plaintiff's claims th#irisk, Bassett, Healy, Gongona and Pimentel

conspired to retaliate against plaintiff by conducting the cell search, confiscating all of plai

Nntiff's

paperwork, and retaining that paperwork until after plaintiff's court deadline had passed, plaintiff

concedes that he does not have firsthand knowledge of an agreement among the defendd
(Opp. at 46.) Nonetheless, plaintiff asserts that he has alleged sufficient evidence that
defendants had a “meeting of the minds to deprive [plaintiff] of his rights by conspiring ang
demonstrating a collaborative mindsetld.)

The court agrees. “Whether defendants were involved in an unlawful conspiracy is

Nts.

generally a factual issue and should be resolved by the jury, so long as there is a possibility that

the jury can infer from the circumstances (that the alleged conspirators) had a meeting of
minds and thus reached a[n] understanding to achieve the conspiracy’s objedfigaddcino

Environmental Centerl92 F.3d at 1301-02 (internal quotation marks and citation omitted).
Having concluded that there is a genuine issurattrial fact regarding defendants’ retaliator

motive in searching plaintiff's cell, confiscating his paperwork, and retaining that paperwor

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
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until after plaintiff's court deadline passed, there is at least a reasonable inference of an i
agreement among Frisk, Bassett, Healy, Gongona, and Pimentel to retaliate against plain

Plaintiff also claims that Short, D. Batmgg, and Coulter conspired with each other t¢
issue the RVR and find plaintiff guilty of promoting gang activity in retaliation for plaintiff's

protected conduct. Viewing the evidence in tigatlimost favorable to plaintiff, based on the

nplicit
ff.

[

)

inference that D. Barneburg harbored a retaliatory motive and the inference that the issuahce of

the RVR did not reasonably advance a legitimate penological goal, the court finds that the
reasonable inference that Short, D. Barneburg, and Coulter reached an agreement to reta
against plaintiff. Although there is an absentevidence that Coulter knew about plaintiff's
protected conduct and thus an absence of evidence that Coulter harbored a retaliatory mc
such a finding does not preclude the finding thateli®a genuine issue of material dispute th
Coulter was involved in a conspiracy to retaliadee Lacey693 F.3d at 935 (“Conspiracy may
however, enlarge the pool of responsible defendants . . .; the fact of the conspiracy may n
party liable for the unconstitutional actions of the party with whom he has conspired.”);
Gilbrook, 177 F.3d at 856-88 (recognizing that an allegation of conspiracy can be used to
claims against defendants who need not know the exact details of the plan, but must shar
common objective of the conspiracy and who are less directly involved in the underlying
constitutional violation). Moreover, the evidence suggests that the acts of issuing the RV}

finding plaintiff guilty were “unlikely to have [occurred] without an agreemeMé&ndocino

reis a

liate

tive,

at

nake a

prove

e the

R and

Environmental Centerl92 F.3d at 1302. Thus, the court finds that there is a possibility thaf the

jury can infer from the circumstances that the alleged conspirators agreed to achieve the
conspiracy’s objectives.

Accordingly, defendants’ motion for summamggment on plaintiff's claim that Frisk,
Bassett, Healy, Gongona, and Pimentel conspired to retaliate against him is DENIED.
Defendants’ motion for summary judgment on giéfis claim that D. Barneburg and Coulter
conspired to retaliate against him is DENIED. Defendants’ motion for summary judgment

plaintiff's remaining conspiracy claims is GRANTED.
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C. Supervisory liability

A supervisor may be liable under section 1983 upon a showing of (1) personal
involvement in the constitutional deprivation or (2) a sufficient causal connection between
supervisor’s wrongful conduct and the constitutional violatidenry A. v. Willden678 F.3d
991, 1003-04 (9th Cir. 2012). It is insufficient Boplaintiff only to allege that supervisors kn
about the constitutional violation and that they generally created policies and procedures
to the violation, without alleging “a specific policy” or “a specific event” instigated by them
led to the constitutional violationgdydrick v. Huntey 669 F.3d 937, 942 (9th Cir. 2012). A
plaintiff must also show that the supervisor had the requisite state of mind to establish liak
which turns on the requirement of the particular claim — and, more specifically, on the stat

mind required by the particular claim — not on a generally applicable concept of superviso

liability. Oregon State University Student Alliance v. F&89 F.3d 1053, 1071 (9th Cir. 2012).

Here, the requisite state of mind is one of deliberate indifferebee.idat 1074-75 & n.18.

the

B\
hat led
that

ility,
b of

Y

With respect to the retaliation claims upon which the court has granted summary judgment

to defendants, the court has already determiretdpthintiff has not demonstrated a genuine i
of material fact regarding defendants’ personal involvement. Moreover, plaintiff does not
forth any evidence to support a theory of a causal connection between those defendants’
conduct and the constitutional violations. alkdition, plaintiff does not provide any non-
conclusory evidence that those defendants created a specific policy or procedure that led
retaliation,see Hydrick669 F.3d at 942, or that defendants acted with deliberate indifferen
In addition, there is an absence of evidence as to defendants’ supervisory liability f
claims on which the court has granted summary judgment. Plaintiff has submitted severa
declarations in support of his opposition to defendants’ motion for summary judgment. (D
Nos. 279, 280, 281, 282, 284.) In general, these inmate declarations unanimously opine {
officers harass inmates by interfering with inmates’ incoming and outgoing mail. The
declarations also intimate that IGI officers have an unofficial policy of intimidating inmates
However, the declarations do not name any supervisory defendants liable for creating or

implementing this unofficial policySee Redman v. County of San Djet? F.2d 1435, 1446
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(9th Cir. 1991) (en banc). Nor do the declarations provide non-speculative evidence that
supervisory defendants named in this action knowingly acquiesced to such a Sekc@regon
State University Student Alliancg@99 F.3d at 1071.

In fact, plaintiff makes a blanket assertion that the supervisory defendants were the
supervisors of specific individual defendantsonallegedly violated plaintiff's constitutional
rights. (Opp. at 50-51.) These allegationscamgclusory and not supported by sufficient factu
content that would allow them to meet the pleading standard articuldtgzhin Compare Starr
v. Baca 652 F.3d 1202, 1216-17 (9th Cir. 2011) (reversing dismissal of claim against supg
defendant sued in his official capacity forattack against an inmate involving prison deputig
where plaintiff made “detailed factual allegations that go well beyond reciting the elements
claim of deliberate indifferencelyith Hydrick v. Hunter669 F.3d 937, 941-42 (9th Cir. 2012
(dismissing Section 1983 claim against supervisors in their individual capacities where “in
of the detailed factual allegationsStarr . . . plaintiffs’ complaint is based on conclusory
allegations and generalities, without any allegation of the specific wrong-doing by each
defendant”).

On the other hand, plaintiff has submitted sufficient evidence to defeat summary ju
as to Frisk, who was the supervising IGI officer of Pimentel, Bassett, Healy, and Gongora
regarding Frisk’s supervisory liability as to plaintiff's claim that defendants retaliated again
by searching his cell, confiscating his paperwork, and retaining his paperwork until after

plaintiff's court deadline had passed. Plaintiff has also submitted sufficient evidence to de

he

hal
rvisor
S,

b of a

stead

lgment

st him

feat

summary judgment as to D. Barneburg, who was the supervising IGI officer of Short, regarding

D. Barneburg’s supervisory liability as to plaintiff's claim that defendants retaliated againsf
plaintiff by issuing the RVR. Plaintiff has showmanuine issue of material fact as to Frisk a
D. Barneburg’s personal involvement as well as a causal connection between their condu
the constitutional violationHenry A. v. Willden678 F.3d 991, 1003-04 (9th Cir. 2012).
Accordingly, with the exception of Frisk and D. Barneburg, defendants are entitled

summary judgment with respect to plaintiff's allegation that they are liable as supervisors.
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D. State law claims

Plaintiff asserts a variety of state lavohdtions. The court exercised supplemental

jurisdiction over them. Before a state law claiam be brought, whether in state or federal cqurt,

the California Tort Claims Act (“CTCA”) requires that the claim be presented to the Victim
Compensation and Government Claims Bo&deCal. Govt. Code 88 911.2, 945Hernandez

v. McClanahan996 F. Supp. 975, 977 (N.D. Cal.1998) (recognizing that the failure to presgnt

timely California tort claims bars plaiff from bringing them in federal suit).
Defendants first assert that plaintiff did m@mply with the CTCA, Cal. Govt. Code §

945.6(a), because plaintiff failed to submit his federal civil rights complaint within six mont

the denial of the state’s rejection of plaintiff'@aich. Here, plaintiff's state claims were rejected
on June 17, 2010, and notice of the rejection was mailed to plaintiff on June 24, 2010. The

parties agree that plaintiff's federal civil rights complaint was due to be mailed no later than

hs of

December 24, 2010. Plaintiff declares that he mailed his federal civil rights complaint by turning

it in to Officer Reich for mailing on December 23, 2010. Thus, the court finds that plaintiff
complied with the CTCA by filing his civil suit within six months of rejection of his claim,

pursuant to Cal. Govt. Code § 945.6(a).

has

Defendants also assert that plaintiff has tatle comply with the CTCA because he failed

to present them to the Claims Board more siammonths after several of the causes of action

accrued.SeeCal. Govt. Code § 911.2. In plaintiff's tort claim form, submitted on May 9, 2410,

plaintiff claims that the incidents asue occurred from 2005 through April 25, 2010. Thus,

argue defendants, any of plaintiff's claims that accrued before November 9, 2009 do not comply

with Cal. Govt. Code § 911.2, and are thus untymé@laintiff does not address this argument,
Based on a review of the record, the court fithdd plaintiff's state law claims, which accrued

before November 9, 2009, are untimely.

Finally, defendants argue that plaintiff's stite claims fail to state a claim because they

do not state facts sufficient to establish the elements of each cause of action. However,

defendants rely on California’s fact pleading staddevhich requires more detail than the federal

notice pleading standard&ee Back v. County of Butfiel7 Cal. App. 3d 554, 561 (1983) (“The
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rules of pleading in federal court are generalffedént from the rules of pleading in California

state courts, since the Federal Rules of Civil Procedure recognize a form of “notice pleadi

”

ng,

usually designed simply to put a defendant on notice of the nature of a claim, whereas California

requires the pleading of facts.gf. Nagrampa v. MailCoups, Inc169 F.3d 1257, 1265 n.2 (9th
Cir. 2006) (distinguishing between Californiagquirement that the claim “denote[s] the

aggregate of operative facts which give rise to a right enforceable in the courts[]” and fedg

ral

notice pleading standard pursuant to Rule 8(a)) (citation omitted). Indeed, plaintiff responds that

the facts related to his state law claims are identical to those stated in his federal law clain
presented in his third amended complaint. As such, the court finds that defendants were
on notice under the applicable liberal notice pleading standard set forth in Federal Rule of
Procedure 8(a)See, e.gJones v. TozzNo. 05-CV-0148 OWW DLB, 2006 WL 1582311, at
*15 (E.D. Cal. June 2, 2006) (permitting a supplemental state law claim to satisfy the fede
notice pleading standard}jement v. America Greetings Carp36 F. Supp. 1326, 1328 (S.D.

Cal. 1986) (“The manner and details of pleading in the federal court are governed by the |

ns and
airly put
Civil

ral

Federal

Rules of Civil Procedure regardless of the substantive law to be applied in the particular action.”).

Accordingly, defendants’ motion for summandgment as to plaintiff's state law claim
that accrued before November 9, 2009, is granted because those claims are untimely.
Defendants’ motion for summary judgment as torptitiis remaining state law claims are deni

V. Referral to Settlement Proceedings

In the court’s order granting in part addnying in part defendant Short’s motion for
summary judgment, the court appointed counsel to represent plaintiff for the remainder of
case. The appointment shall include representation with respect to the remaining claims §
above. In addition, the court finds good cause to refer this matter to Magistrate Judge Na
Cousins for settlement proceedings. The proceedings will consist of one or more confere
determined by Judge Cousins. If these settlement proceedings do not resolve this matter
court will then set this matter for trial.

CONCLUSION

1. Plaintiff's claims regarding events that occurred prior to 2007 are voluntarily
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dismissed. Those claims are dismissethouit prejudice. Defendants’ motion for summary
judgment is DENIED in part and GRANTED in part. Summary judgment is DENIED as to
plaintiff's claims of: (1) retaliation for searety plaintiff's cell, confiscating his paperwork, an
retaining them until after plaintiff's court deadline had passed; (2) conspiracy to retaliate fc
same; (3) retaliation for issuing and approving an RVR; (4) conspiracy to retaliate by appr
an RVR and finding plaintiff guilty; and (5) pl#iff's state law claims accruing after Novembg
9, 2009. Summary judgment is GRANTED as to the remaining claims.
2. The instant case is REFERRED to Judge Cousins for settlement proceeding
the remaining claims in this action, as described above, withaty (90) days of the date
counsel is located and appointed for plaintiff. Judge Cousins shall coordinate a time and

a settlement conference with all interested parties or their representatives.

3. The instant case is STAYED pending the result of the settlement conference

proceedings. The clerk shall ADMINISTRATIVELELOSE this case file until further order ¢

the court.

IT IS SO ORDERED. {‘L m\—
DATED: March 31. 2015 ’
LUCY B KOH

United States District Judge

Order Granting in Part and Denying in Part Defendants’ Motion for Summary Judgment; Referring Case to
Settlement Proceedings

47

d
r the
pving
pr

s on

Hate for

f




