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Wells Fargo Home Mortgage et al

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No.CV11-00079 EJD

ORDER GRANTING DEFENDANTS’
MOTION STO DISMISS PLAINTIFFS’
COMPLAINT WITH LEAVE TO AMEND

ANTHONY KILAITA and KHANNA ;

;

) .

é Hearing DateJanuary 6, 2012
§

)

KILAITA, husband and wife, ANTHONY an
KHANNA KILAITA, as Trustees of the
ANTHONY andKHANNA KILAITA
FAMILY TRUST, US January 22, 2004

Time: 9:00 a.m.
Judge: Hon. Edward J. Davila
Comp. Date: January 7, 2011

Plainiffs,

VS.

WELLS FARGO HOME MORTGAGE;
WELLS FARGO NA, a banking associatior
SELENE FINANCE, a Texas organization;
SRMOF Trust, 2004, an organization;
FIRST AMERICAN LOANSTAR TRUSTEE
SERVICES,LLC., a business organization; é
%

WHITE CORPORATION I, the holder of the
bearer note executed by plaintiffs in 2007

Defendans.

Defendants Selene Finance, LP (erroneously sued as Selene Finance) and SRM(
2009-1 Trust (erroneously sued as SRMOF Trust, 2Q(8ellectively “Selene”) move to
dismiss the Complaint of Plaintiffs Anthony and Khanna Kilaitlléctively “Plaintiffs”), or, in

the alternative, for a more definite statement. Selene also moves to strikef®lanatyfer for

Doc. 36
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punitive damages. Defendant Wells Fargo Bank, N.A. (“Wells Fargo”) (erroneaesl\as
Wells Fargo NA, and also sued as Wells Fargo Home Morjgagees separately to dismiss
Plaintiffs’ Complaint. Plaintiffs have not oppos8dleneor Wells Fargo’qcollectively

“Defendants”) motions. Pursuant@vil Local Rule 71(b), the court deeni3efendants’

motions suitable for determination without oral argument. Having considered thissiobs of

the parties and the relevant legal authority et GRANTS Defendants’ motion® dismiss
with leave to amendSelene’s motion to strike is denied as moot.
l. Background

On May 8, 2007, Plaintiffs Anthony and Khanna Kilaita entered into a mortgage Ig
with Defendant Wells Fargo for $761,008eeReq for Judicial Notice in Supp. of Selene’s
Motion to Dismiss the Compl., ECF No. 1&RJNT), Ex. A; Req. for Judicial Notice in Supp
of Wells Fargo’s Motion to Dismiss the Compl., ECF No. 3&JN?2), Ex. A. This mortgage
loan was secured by a Deed of Trust (“DOT”) on real property located at 525 Bella Cajai
San Jose, California 9513&%eeCompl. § 13RJIN], Ex. A;RIN2 Ex. A. The DOT lists Wellg
Fargo as lender and beneficiary and Fidelity National Title Ins. Co. as tr@&teRJIN], EXx. A,
RJINZ Ex. A. Wells Fargo substituted First American Loanstar Trustee Services LLC &gt
in April 2010. SeeRJIN2 EXx. B.

Plaintiffs became delinquent in their payment obligations under the DOT in 2@@9.
Compl. T 15. As of May 3, 2010, Plaintiffs were $61,646.91 behind in their mortgage pay
SeeCompl., Ex. B. Although Plaintiffs applied with Wells Fargo for loan modification und
the Home AffordabléModification Program (“HAMP”) their applicatiorwas rejected becauss
in Wells Fargo’sopinion, Plaintiffs’ mortgage debt was too large to allow modification undg
HAMP. SeeCompl. § 20.Wells Fargahen offered and suggestedRiaintiffs that they seek
mortgage modification or assistance under other available modification poggaeCompl. ]
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On May 4, 2010, Wells Fargmd Defendant First Americarohn3ar Trustee Serviceg
LLC (“First American”) recorde@ Notice of Default and Election to Sell Under Deed of Tr
in the office of the Santa Clara County Recorder, commencing foreclosure antiferdigon
the property.SeeCompl. § 23; Compl., Ex. BOn a about Jua 1, 2010, Wells Fargo and
Plaintiffs entered into &Special Forbearance Agreemgrdn agreement to temporarily suspé
foreclosure proceedings in exchange for mongialyments of $2,500 on July 1, 2010, Augug
2010, and September 1, 2010, and a fourth payment in the amount of $55,607 on Octob
2010. SeeCompl. 1 25; Compl., Ex. CThe Special Forbearance Agreement states that all
of the original promissory note remain effective, and that the lender may prod¢ked wi
foreclosure its option, at any timeld.

Before the September payment was dRiaintiffs allege tha¥ells Fargo sold the
beneficial interest in the note and DOT3elene SeeCompl. § 27; Compl., Ex. D. When
Plaintiffs tendered their September paymé&uleneaejected the payment, alleging that it was
not privy to the Special Forbearance Agreement and otherwise did not pariicijozte
modification programs of any sorEeeCompl. I 29.Selene thereafter declared by letter bet
the October payment undire Special Forbearance Agreement was due that the fanbeara
agreement was in breach Biaintiffs. SeeCompl. § 31. Defendants maintained the pendef
of a foreclosure and forfeiture sale that was set forfeioruary 2011.SeeCompl.  34.
Plaintiffs allegethat the trustee sale wasproperly declaredor, alternatively that the
foreclosure proceedings were otherwise invalid because the trustee satgieg$ by a party
without (1) ownership of the ote and DOTor (2) the right to notice &ustee’s saleSeeCompl,
1 38-39.

Plaintiffs filed theirComplaint on January 7, 2011 (“Complaint”). Thengplaint allegg
claims againsbDefendantgor breach of contract, breach of tb@venant of good faith and fair
dealing, and wrongful foreclosuferfeiture. SeeCompl. { 42-51, 58-62, and 63-6Bhe

Complaint further alleges claims against Selene for breach of contract &tobriof the Real
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Estate Settlement and Procedures A2tU.S.C. 8§ 260kt seq(“RESPA”). SeeCompl. {1 52t

54 and 55-57 Plaintiffs seek declaratory relief, injunctive relief, arathdhges as against
Defendants.SeeCompl. 1 41, 47, 51, 54, 57, 62, and 64. The court now considers: (1)
Selene’s unopposed Motion to Dismiss Plaintiffs’ Complaint, or, in the alteenfor a more
definite statement MTD1"); (2) Selene’s unopposed Motion to Strike Prayer for Punitive
Damagesand (3) Wells Fargo’s unopposed Motion to Dismiss Plaintiffs’ ComplaiTD2").
Il. Legal Standard

A motion to dismiss for failure to stateclim under Federal Rule of Civil Procedure

12(b)(6) tests the legal sufficiency of a complaieeNavarro v.Block, 250 F.3d 729, 732 (9th

Cir. 2011). In considering whether a complaint is sufficient to state a claim, the court mug

accept as true labf the factual allegations contained in the compla@geAshcroft v.Igbal, ---

resolved in the plaintiff's favorSeeJenkins vMcKeithen 395 U.S. 411, 421 (1969Rrose

pleadings are held to a less stringent standard than those drafted by |ebegttaines v.
Kerner, 404 U.S. 519, 520 (1972).

The court need not accept as true “allegations that contradict matters propgedy ul
judicial notice or by exhibit” or “allegations that are merely conclusory, umanted deduction

of fact, or unreasonable inference&t. Clare v. Gilead Scisnd. (In re Gilead Scis. Sec.

Litig.), 536 F.3d 1049, 1055 (9th Cir. 2008). Although a complaint need not partiaiéed
factual allegations, it “must contain sufficient factual matter, accepted as ttsi@téoa claim t

relief that is plausible org face.” Igbal, 129 S.Ct. at 1949 (quotiBgll Atlantic v. Twombly,

550 U.S. 544, 570 (2007)). facially plausible claim “allows the court to draw the reasona
inference that the defendant is liable for the misconduct alledgtal, 129 S.Ct. at 1949.f“a
court grants a motion to dismiss, leave to amend should be granted unless the pleading

possibly be cured by the allegation of other facts.” Serrano v. World SavingsHEiKyo.

—
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11-CV-00105-LHK, 2011 WL 1668631 *1 (N.D. Cal. May 3, 2011) (citing Lopez v. Smith,

F.3d 1122, 1130 (9th Cir. 2000)).
II. Request for Judicial Notice

Wells Fargoand Selene havaade unopposed requekisjudicial notice ofdocuments
related toPlaintiffs’ claims As a general rule, a district court may not consider any materig
beyond the pleadings in ruling on a Rule 12(b)(6) motion to dismiss for failure to statma

Seelee v. City of Los Angeles, 250 F.3d 668, 688 (9th Cir. 206iDwever, a court may take

judicial notice of matters of public record outside the pleadings. Id. ati68Bis caseSelene
requests judicial notice of the DOT recorded on May 15, 2007 in the Office of the Saata
County RecorderSeeRJINL Ex. A. Wells Fargo requests judicial notice of documents rec
in the Office of the Santa Clara County Recorder, including: (1IpME recorded on May 15,
2007 and (2) the Substitution of Trusteeorded on April 30, 2010SeeRJIN2 Ex. A; RIN2
Ex. B.

A district court may take notice of facts not subject to reasonable dispute that are
“capable of accurate and ready determination by resort to sources whose accuracy cann

reasonably be questioned.” Fed. R. Evid. 201(b); United States v. Bdyaa$ 989 F.2d 331,

333 (9th Cir. 1993).The court concludes that the recorded public documents submitted by
Defendants are not subject to reasonable dispute and are proper subjects bhptaieisSee

Valasquez v. Mortgage Elec. Registration Sys., Inc., 2008 WL 4938162, at *2-*3 (N.D. C

2008) (taking judicial notice, pursuant to Fed. R. Evid. 201, of a Deed of Trust and a Sah
of Trustee, among other documents). Accordingly, the @RBANTS Selene’sunopposed
request for judicial notice. The colikewise GRANTS Wells Fargo’s unopposed request fqg
judicial notice.
i
i
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V. Discussion

In this action, Plaintiffs seek to enjoin foreclosure and obtain declaratdmnanetary
relief onsix grounds. The court agrees with Defendémiseachof these allegatiorfsil to stat
a claim that would entitle Plaintift® injunctive relief, declaratory relief, or monetary relief.

A. First Cause of Action Pr Declaratory Judgment (AgainstAll Defendants) and

Third Cause of Action for Breach of Contract — Damages (Againsall
Defendantg

Plaintiffs’ first and third causes of action are related intiegare based on allegatisr
that a party other than the holder of the promissory note improperly noticed or cordmenc
forfeiture and foreclosuneroceedngs SeeCompl. 1 39 and 50.

Plaintiffs’ first cause of action for diegatory relief and injunction against Defendast;
based on the allegation that the trustee’s sabes‘hoticed by a party without ownership of th
note or the right to noticeteustee’s sale."Compl. { 39. Accordintp Plaintiffs, notice of the
trustee’s sale by such a paftgpresents a justiciable case or controversgdmpl. § 40.

In Plaintiffs’ third cause of actioagainst Defendanfer breach of contract damages,
Plaintiffs allege that “a party other than the owner and bearer of the note is commencing
forfeiture under the original note and deed of trust,” and that to dea®&nd is a material
breach of the contract between the partig€sdmpl. § 49-50.

In opposition, Defendants argtleatPlaintiffs havefailedto point to any term in the
promissory note or DOT th&tefendantsllegedly breachedSeeMTD1 at6; MTD2 at 3.
According to Defendant®laintiffs cannot establish requirementhat foreclosure proceeding
mustbe conducted exclusively by the possessor of the original promissorySes®ITD1 at 7,
MTD2 at3. Even if such a requirement existékells FargoadditionallyarguesthatPlaintiffs
havefailed toperformtheir obligdaions under the promissory note and DOT and thus canng
attempt to enforcene contract against Wells Farg8eeMTD2 at5. Wells Fargdurther

allegesthat even if it breached the contractual provisions of either the promissorgrio@T,

11%
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Plaintiffs fail to explain how the foreclosure proceedings being conducted by a party othe
the possessor of the original note cauBkantiffs any harm.ld. Selendurtherargues that
Plaintiffs Complaint is ambiguous, asfdils to specify which Defendant (if any) noticed the
trustee’s saleSeeMTD1 at7.

To state a claim for breach of contract, a plaintiff must allege: (1) existeaceootract
(2) plaintiff's performance or excuse for nonperformance, (3) defendant’s breagh) and

damage tplaintiff. SeeWalsh v. West Valley Mission Community College Di$6 Cal. App.

4th 1532, 1545 (1998)-or a breach of contract claim to succeed, a plaintiff must allege th
existence of an enforceable contract or contract term that a defendant puygoeadhed. In
order to properly plead the existence of such a term, a plaintiff must eith&vrthan haec

verba” all the terms of the contract or state the legal effect of those tegam®ore v. Lycoming

r than

e

Fire Ins. Co., 55 Cal. 123, 124 (1880).

Plaintiffs neitherset out the terms of ¢hDOT in their complaint nariseany provision
of either the promissory note or the DOT that establishes a requiremére foreclosure to bg
conducted by a holder of the original notaintiffs fail toraise specificallyany term in the
DOT or promissory note th&tefendantallegedly breachedPlaintiffs’ first and third causes ¢
action have no basis in law becatisere is no requirement for foreclosure proceedings to
conducted by the possessor of the original promissory 18&eCal. Civ. Code § 2924t seq.

The DOT signed bylaintiffs states that in the event of borrower’s default, “[i]f the
default is not cured on or before the date specified in the notice [of default],rlagnitdeoption
may require immediate payment in full of all sums secured by this Security Instrumigout
further demand and may invoke the power of sale and any other remedies permitted by
Applicable Law.” RIN1 Ex. A;RIN2 Ex. A. The DOT defines “Applicable Law” as “all
controlling applicable federal, state and local statutes, regulations, arelsnand administratiy
rules and orders (that have the effect of law) as well as all applicable finappealable

judicial opinions 1d.

A4

e

e
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In California, districtcourts have consistently rejected a plaintiff's claims that a
foreclosure process is invalid whenever the trustee does not possess theogirggdory nots

See e.qg., Gamboa v. Tr. Corps, 09-0007 SC, 2009 WL 656285, *4 (N.D. Cal. Mar. 12, 20

Putkkuri v. ReconTrust Co08CV1919WQH (AJB), 2009 WL 32567, *2 (S.D. Cal. Jan. 5,

2009);Neal v. Juarez206CV0055 J(JMA), 2007 WL 2140640, *8 (S.D. Cal. July 23, 2007).
California Civil Code § 2924t seqestabliskesa comprehensive and exclusive set of regulg
for the conduct of nonjudicial foreclosureBheseregulations do not require the person initig
foreclosure to have physical possession of the promissory note which the DOT selducks.
Civil Code section 2924, no party needs to physically possess the promissory note.” Sic
NDEX West 08CV2014-LAB (BLM), 2009 WL 385855, *2, *3 (S.D. Cal. Feb. 13, 2009).
Instead “[t]he trustee, mortgagee, or beneficiary, or any of their authorized agents” may
commence the nonjudicial foreclosure process by recording and servicing a noticultif det
Cal. Civ. Code § 2924(a)(1) (emphasis addéthre, First American, theibstituted trustee
under the DOT, filed and served the notice of defadadeRIN2 Ex. B; Compl., Ex. B. Thus,

person authorized Ithis code sectionommenced thealid foreclosureproceeding. Therefore

Plaintiffs’ allegation that the foreclosure was commenced by a party not in possession of
original promissory noteannot serve as the basis for a cleamdeclaratoryrelief or breach of
contract.

Other deficiencies plague Plaintiffs’ first and third causes of aesomell Haintiffs
have not performed their obligations under the promissory note and BE&Compl.  15.
BecausePlaintiffs are in breach of contract themselves and have provided no excuse for t
non-performanceRlaintiffs cannot attempt to enforce the contract against Wells Fé&ngdher,
Plaintiffs do notpleadsufficient facts to explain how the foreclosure proceedings being
conducted by a party other than the possessor of the original note Péais&tfs any harm.
Similarly, Plaintiffs’ fail to specify which Defendant, if anppticed the trustes’saleattach an

notice of trustee’s saler plead specific factsuch ashe date of the alleged trustesale.

A4
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The court agrees that Plaintiffs have not sufficiently alleged an actuabeersy that

would entitle them to declaratory relielNo factual basis exists for Plaintiffs’ claim because

there isno requirement that a party physically possessing the promissory note commence

foreclosure.FurthermorePlaintiffs have notllegeal sufficient facts to support a plausible clg
for breach of contract as Refendants. Accordinghfelene’amotion to dismis®laintiffs’ first
and third causesf actionis granted. Wells Fargo’smotion to dismiss Plaintiffdirst andthird
causs of action is likewisegranted.

B. Second Cause of Action for Breach of Contract Injunction (Against All

Defendant)

Plaintiffs’ second cause of action for injunctive relief is ddased on their allegations
Defendantspurported breach of contracspecifically,Plaintiffs allege thata party other than
the holder of the bearer nataproperlycommencedoreclosure proceedingsSeeCompl. 44.

Defendants seek to dismiss this cause of actiothe ground tha®laintiffs lack standin

1m

0

to seek an injunctionSeeMTD1 at8; MTD2 at6. Defendants further argue that the Complaint

lacks allegations tha&laintiffs are now willing or able to tender their undisputed obligation

full in support of a grant of injunctive relieGeeMTD1 at7-8; MTD2 at6. Additionally,

Defendantsnaintain thatnjunctive relief is a remedy that must be tethered to sodepandent

legal duty owed by a defendant to a plaint®feeMTD1 at8; MTD2 at6. Defendantsontend
that there is no basis for injunctive relief on the fatlesged 1d.
Foreclosure proceedings may not be enjoined absent tender of the amoun&ewed,

Nguyen v. Calhoun, 105 Cal. App. 4th 428, 439 (2003)e pleadings must show tender of

payment of the full obligation for which the subject property was secured or an offer in gg¢
faith to pay (coupled with the ability to pay) for a plaintiff to invoke the jurisdictioa @durt of

equity to enjoin a trustee’s sale of the propeBgeKarlsen v. American Savings & Loan

Association 15 Cal. App. 3d 112, 117 (1971). Evidence of tender is required because a

who could not have redeemed his property had foreclosure proceedings been proper ca

n

pod

plaintiff

hnot show
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that he was harmed by improper procedu@seNguyen, 105 Cal. App. 4th at 439. Plaintiff

Complaint shows that Plaintiffs were $61,646.91 in arrears as of May 3, 3e&Compl.,

Ex. B. Plaintiffs lack standing to request an injunction because they fail to paatdy

tendered the amount in arrears or that they tendered the amount due under the promesse
To obtain an injunction, the moving partyust show that irreparable injury is likely in

the absence of an injunction to succeed on a request for injunctive 8diefennings vWash.

Mut. Bank 2011 WL 775861, *9 (E.D. Cal. 2011) (citing Stormans, In&alecky 586 F.3d

U)u

Dry not

1109, 1127 (9th Cir. 2009))I'he party must demonstrate that: “(1) he is likely to succeed gn the

merits; (2) he is likely to suffer irreparable harm in the absence of an injunctione (3lance
of hardships tips in his faw; and (4) an injunction is in the public intereskd. (citing
Stormans, 586 F.3d at 1127)njunctive relief, like damages, isr@amedy requested by the

parties, not a separate cause of action.” Cox Communications PCS, L.P. v. City of Sdarcos

204 F. Supp. 2d 1272, 1283 (S.D. Cal. 2002) (emphasis in original) (citing BLACK’s LAW
DICTIONARY 201 (1979)). Thisremedy must be tied to some independent legal duty ow¢
a defendant to a plaintiffSeeMcDowell v. Watson59 Cal. App. 4th 1155, 1159 (199As

discussed above in Section 1V, Subsection A, regarding Plaintiffs’ first and thisg€ of
action, Plaintiffs fail to plead sufficient facts to support their breach of conteact. cThus,
Plaintiffs cannot demonstrate that theae likely to succeed on their merits, and their requeg
injunctive relief must be dismissed.

For all of the foregoing reasorfSelene’smotion to dismis®laintiffs’ second cause of
action isgranted. Wells Fargo’amotion to dismiss Plaintiffs’ secd cause of action is likewi
granted.

C. Fourth Cause of Action for Breach of Contract(Against SeleneFinance, LP and

SRMOF 20094 Trust)
Plaintiffs’ fourth cause of action for breach of contract ag&estnealleges that the

Special Forbearance Agreement “constitutes a contract between the parties,” Setetiat

ed by

t for
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purchased “the note with the modification which is Exhibit C.” Compl. { 53S&dene argueq
thatPlaintiffs’ claim is conclusory antthereforenot entitled to the assumption of trutS8ee
MTD1 at9. Selene further argues tHalaintiffs’ claim contradictshe Special Forbearance
AgreementExhibit “C” to the Complaint.ld.

The Special Forbearance Agreementasa loan modification. It is an agreement to
temporarily suspend foreclosure proceedings during a “trial period” in exchangerfor f
monthly paymentsSeeCompl., Ex. C. Upon successful completion of the trial period,
Plaintiffs’ “loanwill be reviewed for a Loan Modification.”Id. (emphasis added). Thus, the
Special Forbearance Agreement establishes that Plaintiffs’ loan was naechadien Selene
purchased the beneficial interest in the note and the D®&refore, Plaintiffs cannot state a
claim against Selerfer breach of a noexistent loan modification, and this claim must be
dismissed.Accordingly, Selene’s motion to dismiss Plaintiffs’ fourth cause of actigraisted.

D. Fifth Cause of Action for Violation of RESPA (Against Selene kance, LP and

SRMOF 20097rust)

Plaintiffs’ fifth cause of action against Selene alleges that “[t]he refusal by Seldpe
SRMOF Trust to accept plaintiffs’ payments under the Special Forbearance Agradmnodnis
Exhibit C constitutes a breach of RESPA.” Compl. { Alfernatively, Plaintiffs allege that th
maintaining of a foreclosure and forfeiture proceeding while performance of tbelSpe
Forbearance Agreement was ongoing “is a material breach of RES&ASelene argues thal
Plaintiffs’ allegation that Selene somehow breached RESPA is a legal conclusion that is 1
entitled to the assumption of trut®eeMTD1 at9. Selenefurther argues that Plaintiffs do ng
specifically allege anywhere in the Complaint that Selene is mamgeoreclosure
proceedings. Id.

Even construing the Complaint liberally, Plaintiffs’ allegations are insuffi¢eestate a
claim for violation of RESPA. First, it is unclear how Selene violated RESPA ashga

Plaintiffs. In alleging that Selenereached a term of RESPA, Plaintiffs fail to point to the

b

and

e

not

—
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specific section violated. SecorRlaintiffsdo not allege any damages. “Numerous courts
read Section 2605 as requiring a showing of pecuniary damages to state a clakw.” UP&r

Bank Nat.Ass’n, No. 10cv1546, 2011 WL 4102211, *7 (S.D. Cal. Sep. 13, 2011) (quoting

Molina v. Wash. MutBank No. 09cv894, 2010 WL 431439, at *7 (S.D. Cal. Jan. 29, 2010

(collecting cases))Havingto file suit is insufficient as harm warranting actual damadges.

(quoting_Lal v. Am. Home Servicing, Inc., 680 F. Supp. 2d 1218, 1223 (E.D. Cal. 2010).

Further, to recover statutory damages, Plaintiffs must plead a pattern arepofct
noncompliane with RESPA.Seel2 U.S.C. § 2605(f)(1)(b)Plaintiffs plead no such allegatiq
in their Complaint. Accordingly, Selene’s motion to dismiss Plaintiff’s fifth cafiseton is
granted.

E. Sixth Cause of Action for Violation of the Covenant of Goodraith and Fair

Dealing Against All Defendants

Plaintiffs’ sixth cause of action, for violation of the covenant of good faith and fair
dealing, alleges that “[t]he original note and deed of trust, and the SpetiabFance
Agreement, are contracts thantain Covenants of Good Faith and Fair DealinGompl. 1 59
Plaintiffs further allege that “Defendants have breached same in both” by, amonthoihe,
(1) commencing and maintaining foreclosure and forfeiture while not being in possessier]
note,(2) denying Raintiffs participation in or entittlement to a loan modification, and (3)
violating state and federal law the administration of the note and DO$eeCompl. § 60.

Selene and Wells Fargo seek to dismiss this cause of action on neatigaldgrounds.
First, bothSeleneandWells Fargoargue that Plaintiffs cannot establish the second elemen
this claim for violation of the covenant of good faith and fair deallbgeMTD1 at10; MTD2
at7. Selene further argues that Plaintiffs fail to plead how any conduct brehelr®dgtess
terms of the promissory not&eeMTD1 at 10.

Wells Fargo further maintains that this cause of action must be dismissed becaus

Plaintiffs do not point to any express provision in the promissory note or the DOTatlestat

nave

ns

of t

t of
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implies Wells Fargo’s obligation to pause foreclosure proceedings during reviévaih
modification. SeeMTD2 at8-9. Wells Fargo argues that Plaintiffs’ claim regarding denial
HAMP or other loan modification programs fails to tie Plaintiffs’ allegedly implied fitetoe
any contract provision in the promissory note or the D&&eMTD2 at10. In the same vein,
Selene contends that Plaintiffs’ allegation that Defendants participak®8MP is not a breac
of the promissory note sufficient to state a claim for violation of the covenant of gitiodrid
fair dealing because HAMP is a voluntary program that does not provide a pVatefactior
for individual borrowers.SeeMTD1 at 10-11.

“Under California law, every contract ‘imposes upon each party a duty of good fa

fair dealing in its performance and its enforcement.” Rosenfeld v. JPMorgan CralseNBA,

732 F. Supp. 2d 952, 968 (N.D. Cal. 2010) (quoktaLlain v. Octagon Plaz&l C, 159 Cal.

App. 4th 784, 796 (2008))The covenant of good faith and fair dealing “is based on gener
contract law and the long-standing rule that neither party will do anything whicmjuiiéithe

right of the other toaceive the benefits of the agreementd: (quoting Waller v. Truck Ins.

Exchange, Inc., 11 Cal. 4th 1, 36 (1995)).Chdifornia, inorder to establish a breach of the
covenant of good faith and fair dealing, a plaintiff must plead factual elementsdiating
that “(1) the parties entered into a contract; (2) the plaintiff fulfilled his obligatiodsr the
contract; (3) any conditions precedent to the defendant’s performance occtirtbd;defenda]

unfairly interfered with the plaintiff's rights to receive the benefits of theraoty and (5) the

plaintiff was harmed by the defendant’s conduct.” (¢iting Judicial Council of California Civi

Jury Instruction 325). “Since the good faith covenant is an implied term of a contract, the

existerte of a contractual relationship is thus a prerequisite for any action for bretheh of

covenant.” Kokopelli Community Workshop Corp. v. Select Portfolio Servicing, Inc., 201

3490136 *8 (S.D. Cal. 2011) (quoting Kim v. Regents of the Univ. of Cal., 80 Cal. App. 4

160, 164 (2000)If a contractual relationship between the parties exists “the implied covs

limited to assuring compliance with the express terms of the contract, and caerterized tg
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create obligations not contemplated in the contract.” Racine v. Laramie, Lapartthent of

Parks & Recreatigrill Cal. App. 4th 1026, 1032 (1992) (citi@gson v. Government

Employees Ins. Co., 162 Cal. App. 3d 441, 448 (1984).

Plaintiffs’ claim as tdDefendantsmaintaining the pendenayf foreclosure and forfeiture

upon a deed of trust, while considering at the same time plaintiffs’ eligitalita mortgage
modification,” does not point to any express term in the contract stating or migpalyi
obligation to pause foreclosure proceedings during loan modification review. Compl).J 6
Section 22 of the DOT provides that iatiffs fail to cure a default by the date specified in
notice of default, the lender may invoke the power of s8&=RJIN], Ex. A; RIN2 Ex. A.
Further the Special Forbearance Agreement states that “[t]he lender, at its o@tyomstitute
foreclosure proceedings according to the terms of the note and securitgnarstwithout
regard to [the forbearance] agreemer@dmpl., Ex. C. Thus, Wells Fargvas within its
contractual right to initiate foreclosure proceedingesponse to Plaintiffs’ default, regardles
of whether a potential loan modification or forbearance was in place or beingreorigu
considered. Accordingly, this claim cannot sap Plaintiffs’ sixth cause of actidrecause
Plaintiffs fail to plead whagxpress termef the promissory note, if any, were breached by t
alleged conduct

Plaintiffs’ claim thatDefendants violated the covenant of good faith and fair delajing
“commencing and maintaining foreclosure and forfeiture when they are not in ownership
possession of the note and beneficial interest of the deed ofalsstannot stand. Compl.
1 60(a). As discusseth Section 1V, Subsection Ahere is no express term in either the
promissory note or the DOIRdicating such a requirement. Furthey ggpplicable law makes
abundantly cleathe promissory note and the DOT negate any possibility of such a requir,

being implied into the contracGeeGuzv. Bechtel Nat'l, Inc., 24 Cal. 4th 317, 349-50 (200

(An implied covenant of good faith and fair dealing “cannot impose substantive dutieg®r

on the contracting parties beyond those incorporated in the specific terms afjteeiment.”).
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Thenonjudicial foreclosure was commencky a party authorized under California Civil Co
§ 2924et seq. Thus, this claim cannot suppotamtiffs’ sixth cause of action because the
conductallegedto breach the covenant of good faith and fair dealiag conduct expressly
permittedby applicable law.

Plaintiffs’ argument thabefendants violated the covenant of good faith and fair deg
by “denying to plaintiffs participation in or entitlement to either HAMP or otheilaea
mortgage modification programs despite plaintiffs’ eligibility therefofa)s becausdlaintiffs
do not pont to anyprovisionin the promissory note or the DOT tlwainfers such benefit.
Compl. 1 60(b). Participation in HAMP or any other loan modification program is not an
implied term of eitherlte promissory note or the DOT. HAMP sets forth guidelinetddlaa
servicers should consider in reviewing a modification request, and does not tequinan

servicers agree to modify anythin§eeEscobedo v. Countrywide Home Loans, J@QCV155

BTM (BLM), 2009 WL 4981618, *2-*3 (S.D. Cal. Dec. 15, 2009). The nature of HAMP d
not provide Raintiffs with a private right of actionParties benefitting from a government
contract “are generally assumed to be incidental beneficiaries, and may moé ¢héocontract]

absent a clear intent to the contrargéndejas v. GMAC Wholesale Mortg. Corp., 1@b-

00184, 2010 WL 2629899, *3 (E.D. Cal. June 29, 2010) (citing Escobedo, 2009 WL 4981
*1-*2). Qualifiedborrowers under HAMP “‘would not be reasonable in relying on the

Agreement as manifesting an intien to confer a right on him because the agreement does

require [a loan servicgo] modify eligible loans.” _Id. (quoting Escobed®009 WL 49181618.

At *3). Thus, Paintiffs lack standing to challenge HAMP complian&milarly, the
Emergency Eaoomic Stabilization Ac{*EESA”), Pub. L. 110-343, Oct. 3, 2008, provides n
private right of action.SeeMangosing v. Wells Fargo Bank, N.A., CV-09-06B#X-FIM,

2009 WL 1456783, *1 (D. Ariz. May 22, 2009) (citing 12 U.S.C. § 5220(a)).

Notwithstanding Ruintiffs’ lack of a private right of action under HAMP or EESA, the

alleged breach of the covenant of good faith and fair dealing regarding denial opaaciicin

ling
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or entitlement to HAMRs not well grounded becauséaitiffs themselves admit thateti faileg
to qualify for a loan modification. Plaintiffs’ application for modification undé&MP was
rejected by Wells Fargo “for the reason that plaintiffs’ mortgage debt was topifatigeir
opinion, to allow modification under the HAMP program.” Compl. { 20. This claim cann
support Raintiffs’ sixth cause of action becaudg participation in HAMP is not an implied
term of the promissory note or the DQZ) HAMP and EESA do not provide a private right
action, and3) Faintiffs failed to qalify for a loan modification.

Plaintiffs allege thaDefendants breached the implied covenant of good faith and f3
dealing by “violating State and Federal law as alleged in this complaint.” C§réf(qg).
“[T]he covenant of good faith and fair dealing is, by definition, an implied contract tefimas

no relation to any statutory duties which may exist.” Smith v. City & County ofF&acisco

225 Cal. App. 3d 38, 49 (1990). Therefdp&intiffs’ argumentails because a claim for brea|
of the implied covenant of good faith and fair dealing cannot be based on the terms of.a

As discussedbove in Section IV, Subsection Aahtiffs failed to meet their own
obligations set forth in the promissory note and the DOT. Accordingiinti®s cannot allege
the second element of their cause of actiorbfeach of theovenant of good faith and fair
dealing. ThusSelene’s motion to dismiss Plaintiffs’ sixth cause of adsgranted. Wells
Fargo’s motion to dismisBlaintiffs’ sixth cause of actiois likewisegranted.

F. Seventh Cause of Action for Wrongful Foreclosure/Forfeiturg Against All

Defendantg

Plaintiffs seventh cause of action for wrongful foreclosure alleges that “[t]he pend
foreclosure and forfeiture of plaintiffs’ property was and is wrongful by reasore @itibve
[incorporation of the matters set forth in the first five claims for relie@dmpl. 1 64.
Defendants argue that Plaintiffs’ seventh cause of action rests solely on allegapporting
the Plaintifs’ prior claims and that these allegations dbstate a legally valid claimSee

MTD1 at11;MTD2 at13. Defendantgurther contendhatPlaintiffs lack standing to challeng

Dt
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a foreclosure sale or to enjoin the trustee from proceeding with the sale bRleanisies have
not alleged that they are willing or able to tender the undisputed amount owed. Id.
Tender of the amount owed is a condition precedent to any challenge to the regul
the validity of foreclosure proceedingSeeNguyen, 105 Cal. App. 4th at 439. phaintiff
cannot seek equitable reliedm a courtfor wrongful foreclosure without first alleging tender

the amount due under the noteeeAbdallah v. United Sav. Bank3 Cal. App. 4th 1101, 110

(1996). Thetender offer rule applies to causes of action based on allegations of wrongful
foreclosure or causes of action that seek redress from forecldduréhe rationale behind the
rule is that any irregularities in foreclosure proceedings do no harm amafplf thatplaintiff
could not have redeemed the property had the foreclosure proceedings beenSeepECI
RE-HAB 01 v. E&G Invs., Ltd., 207 Cal. App. 3d 1018, 1022 (1989); U.S. Cold Storage Vi

arity or

of

. Great

W. Sav. & Loan Ass’n, 165 Cal. App. 3d 1214, 1224 (1985).

Plaintiffs do notpleadthat they are willing or able to tender the undisputed obligatig
due in full. Thus, Plaintiffs have not stated a claim for wrongful foreclosure. @ogby,
Selene’amotion to dismis$laintiffs’ seventh cause of actisgranted. Wells Fargo’s motior
to dismiss Plaintiffs’ seventh cause of action is likevgissnted.
V. Conclusion

Plaintiffs’ Complaint fails to allege sufficient facts to state a claim as agaefsndantg
Seleneand Wells Fargo Accordingly,the courtGRANTS Selene’anotion to dismiss and
GRANTS Wells Fargo’s motion to dismisdn granting Defendants’ motions to dismisgde
to amend should be granted unless the pleading could not possibly be cured by the alleg
other facts’ SerrangNo. 11CV-00105-LHK, 2011 WL 1668631 *1 (quoting Lopez, 203 F.
at 1130).1t is doubtful that Ruintiffs will be able to amend their claims sufficiently given theg
lack of opposition to this motion and lack of factual allegations contained in theainmpl
Although doubtful, as IRintiffs may be able to amend some of their claims, the €@RANTS

leave to amendIf Plaintiffs wish to pursue this action, they must file a First Amended

ation of
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Complaint, addressing the deficiencies identified hereirwithin 21 days of this Order.
Plaintiffs may not add new claims or parties without seeking the opposing paotiesent or
leave of the court pursuant to Federal Rule of Civil Procedurdf Faintiffs fail to file an
amended complaintwithin 21 daysof this Order, the action will be dismissed with
prejudice.

Selene’s Motion to Strike Prayer for Punitive Damages is herein denied as moot.

IT IS SO ORDERED.

Date December 12, 2011 _;_ Q 2 q D ﬂ
EDWARD J. DAVILA

United States District Judge
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