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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

IN RE: NETFLIX PRIVACY LITIGATION ) Case No0.5:11-CV-00379EJD

)
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)  CY PRESAWARDS; AWARD OF
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)

)

)

[Re: Docket N0.191]

The instant case is a putative class action suit brdygfirmer Netflix subscribers Jeff
Milans and Peter Comstock (collectively “Plaintiffs”) against Defendatflilldnc. (“Netflix”).
Presently before the Court is the Motion for Final Approval of Class Actiole®etit and Award
of Attorneys’ Feeg“Final Approval Motion”). SeeDocket Item No. 191. Having reviewed the
Settlement Agreement and tparties’ and objectors’ arguments and papers, the Court has

determined that the present Motion will be GRANTED for the reasons set forth. below
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Background

On Jnuary 26, 2011, Plaintiff Milans initiated this class action, claiming that Netflix
unlawfully retained and disclosed his Entertainment Content Viewing Hiatatyther personally
identifiable information (“P11”) located on Netflix's website and thatladusands of other Netflix
customersSeeDocket Item No. 1. Among other claims, Milans alleged violations of the Video
Privacy Protection Act (“VPPA”), 18 U.S.C. § 2710. A wave of similar suits followed, and on
August 12, 2011, the Court consolidas cases, granted Plaintiffs leave to file an Amended arj
Consolidated Class Complaint, and appointed Jay Edelson of Edelson McGuire, LLCras inter
lead Class CounsebeeDocket Item No. 59.

After a mediation overseen by retiredited State®istrict Court Judge Layn R. Phillips

the parties reached a settlement agreement (“Settlement Agreement”). The patfigestine

Court of settlement on February 10, 20%2eDocket Item No. 10. The full Settlement Agreement

is attached as Exhibit AtPlaintiff's Final Approval MotionSeeDocket Item No. 191 Ex. A. The
Court will summarize the key terms of the Settlement Agreement for the psigiabe present
Final Approval Motion:

e Class Definition The class was defined fmdlows: “[A]ll Subscribers as of the date of

entry of Preliminary Approval. Excluded from the Settlement Class are thesifodio

() the Settlement Administrator, (ii) the Mediator, (iii) any respective parent,
subsidiary, affiliate or control person of the Defendant or its officersstdinge agents,
servants, or employees as of the date of filing of the Action, (iv) any judgdipges
over the Action and the immediate family members of any such person(s), (msers
who execute and submit a timely request for exclusion, and (vi) all persons who ha
had their claims against Defendant fully and finally adjudicated or otherelesesed.”
Settlement Agreemest 1.38. The size of the class amounts to approximately 62

million individuals.
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¢ Injunctive Relief. The Settlement Agreement requires Netflix to decouple Enteetat

Content Viewing Histories from customers’ identification and payment methallis wi
one year of the Effective Date of Settlemelat. § 2.1.

e Settlement Fund\etflix has agreed to patotal amount of $9,000,000.00 into a

Settlement Fundd. § 2.3. The Fund will be used for payment of Settlement

Administration Expenses, a fee award to Class Counsel, and incentive award to the

Class Representatives and Named Plaintidfs§ 2.3. The balance of the Fund will be
distributed tccy presrecipientsid.

e Settlement Administration Expensd&daintiffs have calculated these costs to be

$114,570.58 with additional expected costs of $35,00&686Final Approval Motion
at 24.

e Fee Award to Clas€ounsel. Netflix has agreed to pay Class Counsel a fee award of

to 25% of the amount of Settlement Fund—$2,250,000.00—plus reimbursement of
to $25,000.00 of costs and expenggsat 24.

¢ Incentive Award to Class Representatives. Netflix has agoepaiyt Class

Representatives Milans and Comstock as well as the nplaiediffs in the Related
Actions, a collective incentivaward in the amount of $30,000.@&keSettlement
Agreement 9.2.

e Cy Pres DistributionThe parties have agreed to distribute the balance of the Settlen

Fund to notfor-profit organizations, institutions, and programs for the purpose of
educating “users, regulators, and enterprises regarding issues relatioigotiqon of
privacy, identity, and personal information through user control, and to protect user
from online threats.Id. 8§ 2.4.1. The parties have selected twenty such organizationg
which will “spend the funds solely on privacy protection and education efforts.” Fing

Approval Motion at 23. A list of the twenty proposedpresrecipients and explanation
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of how they intend to use the funds is provided in the Final Approval Motion as well
posted on the litigation website (www.videoprivacyclass.com). The precise
disbursementrbm the Settlement Furtd each of theeorganizations was filed with the
Court.SeeNotice of Proposed Cy Pres Award Recipients, Docket Item No. 193.

e Release of Claims. In exchange for the relief explained above, the Settlement

Agreement prones that Mtflix and each of its related affiliates and entities will be
released from any claims arising out of, relating to, or regarding thecletmtion
and disclosure of Plaintiffs’ and the Settlement Class’s personally idelifiab
information, Video Rental History, and other information, including but not limited tqg
all claims that were brought, alleged, argued, raised, or asserted in aligglEacourt
filing in the Action.SeeSettlement Agreement 8831, 1.32, 1.33, 1.42, 3.
Plaintiffs moved the Gurt to preliminarily approve the settlement on May 25, 28E2.
Docket Item No. 76. The Court granted this motion on July 5, ZBd€Am. Order Grariy Mot.
for Prelim.Approval of Class Action Settlement (“Preliminary Approval Order”), Bdtem No.
80. Pursuant to the Preliminary Approval Order, Class Notice, including notice ofatitveghen
the final approval othe class action settlement, was sent to the Class. The Court receivé@®ve
Objections to the settlement.
A hearing on the final appval of the settlement was held on December 5, 2012 where t
Court heard arguments of counsel as well as that of individual class member slfgasbtinute
Entry, Docket Item No. 233. Plaintiffs filed the present Final Approval Motion dal@c 31,
2012.SeeDocket Item No. 191. In addition, Plaintiffs and Defendant each filed responses
addressing the procedural and substantive issues raised by the obj8eteftis.” Reply Memo. in
Supp. of Final Approval Mot., Docket Item No. 226; Def.’'s Resptm$&bjections to Class

Action Settlement, Docket Item No. 225.
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Il. Legal Standard

A class action may not be settled without court approval. Fed. R. Civ. P. 23(e). “If the
proposal would bind class members, the court may approve it only after a hearingfiadthgn
that it is fair, reasonable, and adequal.When the parties to a putative class action reach a
settlement agreement prior to class certification, “courts must perusegused compromise to

ratify both the propriety of the certificationéthe fairness of the settlemerstaton v. Boeing

Co., 327 F.3d 938, 952 (9th Cir. 2003). “[JJudges have the responsibility of ensuring fairness
members of the class presented for certificatith.”

The law favors the compromise and settlememads action suitSee, e.g.Churchill

Village, LLC. v. Gen. Elec., 361 F.3d 566, 576 (9th Cir. 20Q4ass Plaintiffs v. City of Seattle

955 F.2d 1268, 1276 (9th Cir. 1992); Officers for Justice v. Civil Serv. Comm’n, 688 F.2d 615

625 (9th Cir. 1982). “[T]he decision to approve or reject a settlement is committedstoutiee

discretion of the trial judge because he is exposed to the litigants andrtteniss, positions, and

proof.” Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir8L99

First, the district court must assess whether a class exists under Fede@l Givil
Procedure 23(a) and (b). “Such attention is of vital importance, for a court asleztifyoac
settlement class will lack the opportunity, present when a case is litigategygbthd class,

informed by the proceedings as they unfold.” Amchem Prods. Inc. v. Windsor, 521 U.S. 591,

(1997). Second, the district court must carefully consider “whether a proposenhsattls
fundamentally fair, adequate, andgeaable,” pursuant to Federal Rule of Civil Procedure 23(e)
recognizing that “[i]t is the settlement taken as a whole, rather thandivedual component parts,

that must be examined for overall fairness.” Hanls0 F.3d at 1026 (citations omitted).
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1. The Settlement Agreement

The Court reasserts its conclusion in the Preliminary Approval @rdethe Settlement
Agreement “appears fair, namollusive and within range of possible final approwatd “was a
product of arm’s length negotiation before a mediator and does not appear to benefihthose w
participated in the mediation at the expense of any other paRiedirhinary Approval Order at 4.
The Court also iterates the followirtgn light of the minimal monetary recovery that would be
realistically recoverable by individual Settlement Class members and the inerasehafits
offered to the Class by the injunctive relief and cy pres donations, tihen®8st Agreement is

deseving of preliminary approval.id.

A. Class Certification

In accordance ith first step for approving a class action settlement agreesemt,
Windsor, 521 U.S. at 620, the Court notes that class certification is appropriate fitig#tien
under Federal Rule of Civil Procedure 23. Because the Objections do not appisardoviable
challenge to that conclusion, the Court will rely on the rationale for classaaitih as explained

in the Preliminary Approval Orde&eePreliminary Approval Order at-4.

B. Reasonableness of the Settlement Agreement

The Court now turns to the question of whether the Settlement Agreement is “fair,
adequate, and reasonable” as prescribed under Federal Rule of Civil Proceglura 2B6wering
this question, district courts have been instructed to balance severed:fébtohe strength of the
plaintiffs’ case; (2) the risk, expense, complexity, and likely duration of fulitigation; (3) the
risk of maintaining class action status throughout the trial; (4) the amourgdifesettiement; (5)

the extent of discovery completed and the stage of the proceedings; (6) thenerpemik views of
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counsel; (7) the presence of a governmental participant; and (8) the reactionlasshmembers

to the proposed settlement. Hanlon, 150 F.3d at 1026; Churchill, 364t538.

Courts have afforded a presumption of fairness and reasonableness of a settlement
agreement where that agreement wagptbeduct of non-collusive, arms’ length negotiations

conducted by capab@ndexperienced counsel. See, e@arner v. State Fariut. Auto. Ins. Co.,

No. 08CV-1365-CW, 2010 WL 1687832, at *13 (N.D. Cal. Apr. 22, 2010). Because this Court
has concluded that the settlement negotiations were conducted free of coflesitre]iminary
Approval Order at 4, and the Objections do not raise a viable challenge to this not©oythe
will evaluate each of eigtdanlon approval factors under the presumption of fairness and

reasonableness.

1. Strength of Plaintiff's Case
In determining the probability and likebld of a plaintiff's success on the merits of a clag
action litigation,“the district court’s determination is nothing more than an amalgam of delicate

balancing, gross approximations and rough justio#iters for Justice688 F.2cat 625 (internal

guaation marks omitted). There is no “particular formula by which that outcome mtssted.”

Rodriguez v. West Publ'g Corp., 563 F.3d 948, 965 (9th Cir. 2009). The court may “presume

through negotiation, the Parties, counsel, and mediator arriveceasonable range of settlement
by considering Plaintiff's likelihood of recoveryzarner No. 08CV-1365-CW, 2010 WL
1687832, at *9 (citing Rodriguez v. West, 563 F.3d at 965).

Plaintiffs have suggested that they intended to bring two theories in sopgugir VPPA
violation claims which underlie the class action. The first of these theories Nétflix had
unlawfully disclosed customers’ PlI by providing that information to tphady analytics
companies working to improve Netflix's recommendation algorithm or for other pgpos

However, after theommencemenaf formal and informal discovery, Plaintiffs determined that
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Netflix had not been disclosindetflix customers’ PII to third parties. In addition, Plaintiffs
concluded that the thirdarty services theory would be unlikely to succeed given the broad
interpretation of the VPPA'’s “ordinary course of business” excegbaunts in this district have

been employingSee, e.g.Rodriguez v. Sony Computeéntm’t of Am. LLC, No. 11CV-4084-

PJH (N.D Cal Apr. 20, 2012) (granting defendant’s motion to dismiss plaintiff's unlawful
disclosure VPPA clainfor this reason). With that, and other possible defenses Netflix might ha
raised—such as lack ohrticle 11l standing—Class Counsdiasestimatedhat the “unlawful
disclosure” claimsvould havea 5% chance of success on the merits.

The second of Plaintiffs’ theories of the case was that NétHikbeemunlawfully retaining
customers’ Pl in violation of the VPPA. One patrticularly potent deferetflixNcould bring in
response to this theory is that numerous courts have found that Congress only intendgahtsr lif

suing under the VPPA to receive injunctive relief and not monetary danteges.g.Rodriguez

v. Sony ComputeEntm’t of Am. LLC, No. 11CV-4084-PJH, 2012 WL 4464563 (N.D. Cal. Sept

25, 2012) (dismissing with prejudice plaintiff's unlawful retentid@PA claimsfor this reason);

Sterk v. Redbox Automated Retail, LLC, 672. F.3d 535 (7th Cir. 2012) (finding no private righ

actionfor statutory damages for a violation of 18 U.S.C. § 2710(e), VPPA'’s unlawful retention

prong);Daniel v. Cantre|l375 F.3d 377 (6th Cir. 2004) (sam@jhile this defense might have

prevented a monetary damage award under the VERAs Counsel still iended to bring suit
under the “unlawful” prong of California’s Unfair Competition Law, Cal. Bus. &PCode
8 17200, which could have provided fapnetary damage3aking into consideration other
potential defensessuch asagainJack of Article Il standing—€lass Counsel estimated a 55%
change of succeeding on the merits undefuhtawful retention” theory.

Class Counsel has placed a net value of the case at $6,398,667 plasdEasml
Approval Motion 8llI (outlining in detail the arrival at tkifigure).The calculation firsestimates

the amount of recovery in the event of success on the merits after surmountingeallpaband
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substantive obstacles of litigatias well as takes into account various costs and fees. The
calculation thenakes into account the time value of money at the appropriate discount rate. T}
Court has concluded that this figure, derived in the courdeeskttlement negotiations
reasonable for the purposes of this factor of settlement approval. Becauspithissflower than
the Settlement Fund disbursement (even after the deduction of attaaneyds and fees,
incentive awards, and other costs)—not to mention the value of the injunctive teigfaetor

weighs strongly in favor of approval.

2. Risk of Continuing Litigation
Proceeding in this litigation in the absence of settlement poses various risksssuch
dismissal upon a dispositive motigrgtentiallypotent defensescreased costs and fees, and
expiration of a substantial amount of time. Such considerations have been found to weigh hej

in favor of settlemenSeeRodriguez v. West, 563 F.3d at 9&HyrtisBauer v. Morgan Stanley &

Co., Inc, No. 06-C-3903 TEH, 2008 WL 4667090, at *4 (N.D. Cal. Oct. 22, 2008) (“Settlement
avoids the complexity, delay, risk and expense of continuing with the litigation drteduce a
prompt, certain, and substantial recovery for the Plaintiff class.”). Thipexiedly truehere after
taking into consideration the potential pitfalls of Plaintiffs’ casessw& size of the Class, and
substantial costs that would have to be incurred in order to disbursie ampimismonetary
payments to Class members in the event of a litigation victarguch, this factor weighs in favor

of approval.

3. Risk of Maintaining Class Action Status

The notion that district court could decertify a class at any tiGen. Tel. Co. of Sw. v.

Falcon 457 U.S. 147, 160 (1982), is one that weighs in favor of settlement. Rodriguez v. Wes|

563 F.3d at 966. While this Court certifiee Class in the Preliminary Approval Ordeaind is
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reaffirming that certificatiomn this Order—this certification was for settlement purposes only. In
the absence of settlement, Netflix would likely vigorously oppose class@arah and challenge
it before or during trial as well as on appeal. As such, the risk of losing classstiesbsence

of settlementveighs in favor of approval.

4. Amount Offered in Settlement

The amount offered to the Settlement Fund for distribution totals $9,000,000.@Beplus
agreedupon injunctive relief that seeks to undo and prevent the harm Plaintiffs have sought td
vindicate in bringinghis class actiosuit. Class Counsel has valu®e injunctive relief at
approximately $4,650,000.08eeFinal Approval Motiorat 19, 32(explaining the arrival at this
figure). As noted, the value of the Settlement Agreement exceeds Class GountgkValuation of
the case in the absence of settlemewnen after accounting for the requested fee awards.

The method of distribution of the cash settlement is pursuaytpoesremedy of
distributing the funds to various institutions and organizations for the purposes of figrtheri
privacy research,rptections, and education efforfscy presremedyis a settlement structure
wherein class members receive an indirect benefit (usually defendant doraadhsd party)

rather than a direct monetary paymenhghe v. Facebook, Inc696 F.3d 811, 819 (9th Cir. 2012).

Thecy presdoctrine “allows a court to distribute unclaimed or non-distributable portions a$s cl

action settlement fund to the next best class of beneficiaNeslishin v. AOL, LLC 663 F.3d

1034, 1036 (9th Cir. 2011) (internalafation marks omittedCy Press employed where “proof
of individual claims would be burdensome or distribution of damages cdStkyMexican

Workers v. Ariz. Citrus Growers, 904 F.2d 1301, 1305 (9th Cir. 1990)y. gresdistribution is

reasonable wdre it “account[s] for the nature of the plaintiffs’ lawsuit, the objectives of the

underlying statutes, and the interests of the silent class memberdlachshin 663 F.3d at 1036.
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In Lanev. Facebookthe Ninth Circuitaffirmed the approval of ey pressettlement

distribution similar tahe one presently before this Court. That case, brought on behalf of a cla|
millions, involved claims of violations of the VPPA and other privacy statutesl lmssallegations
that defendant Facebook had beetihgang and disseminatirtge personal information of its
members. 696 F.3d 811. The settlement agreement included a $9.5 million cash payout to a
settlement fund which, after subtracting attorneys’ fees and other aavatd®sts, would be used
by Facebok to set up a new charity organization whose stated purpose would be to “fund and
sponsor programs designed to educate users, regulators|,] and enterprises regtecdingsues
relating to protection of identity and personal information online through user ¢amtdoihe
protection of users from online threatkd” at 817. The Ninth Circuit concluded that this settleme
warranted approval because, in addition to the $9.5 million pay-out being a “substanti&t sum
this typeof class action, “it wuld be burdensome and inefficient to pay the $6.5 milliayipres
funds that remain after costs directly to the class because each class memhen'y tewter a
direct distribution would bde minimis” Id. at 824-25(internal quotation marks omittgdrhe
Lanecourt also noted that the injunctive relief provided for under the settlement—which wouldg
terminae the complainedf activity—would provide reasonable and fair relief when coupled wit
thecy presdistribution.ld. at 825.

In In re Google BuzPrivacy Litigation a court in this district approved a similar

settlement agreement in a similar privaelated putative class &m. No. 10-00672-JW, 2011
WL 7460099 (N.D. Cal. June 2, 2011). That case, brought on behalf of a class estimated to b
the tens of millions, included allegations that defendant Google Inc. had dissshth@aprivate
and personal information of users of its Google Buzz program in violation of fedeeadypr
relatedand stored communicatiostatutesld. The settlementgteement in that case included an
$8.5 million payout to be distributed tioird-partycy presrecipients for the purpose of furthering

consumer privacy protection and security effddsin approving the agreement, the Google Buz
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court found that they presdistribution would “provide[] an indirect benefit to the Class Member
consistent with the Class Members’ claims herduoh. at *4.

Like in bothLaneand G®ogle Buzz the present class action contains a very sizeable clas

amount. Given the shesize of the Class (over 62 million Netflix members) each Class membe

=

would receive @le minimispayment in the event of a direct class cash payout. This amount would

likely prove to be nullified by distribution cosSeelLang 696 F.3d at 825. Unlikeane, which
essentially returned they presfunds back to the defendant for the purpose of having the defend
of setup a privacy-related organization, the present Settlement Agreement providesriiontithn
to alreadyexisting thirdparty organizations SeeNotice of Proposed Cy Pres Award Recipients.
The list of thecy presrecipientorganizations-which the Court notes is similar to that of the

Google Buzzy presdistribution seeNo. 10-00672-JW, 2011 WL 7460099, at *3—includes

leading consumer and privacy advocacy graupsacademic institution¥he organizationare
located throughout the country so as to best benefit the far-reaching Clash thutregch and
education programs, litigation and public advocacy, development of privacy-protexdls, and

other methods.

Accordingly, the Court finds that the settlement amount—which includes the size of the

cash distribution, they presmethod of distribution, and the injunctive relieie-be a factor that

weighs infavor of approval.

! Several judges on the Ninth Circuit have expresses disapprovalldgribeettlement, albeit in dissémg opinions
One of the reasons these judgmskissue with that settleemt involves that fact that the cy pfesds were to besed
in partby thedefendant to set up an organizatioreducate users about issues related to privacpratelction of their
Pll. SeeLane v. Facebook, IncNo. 1316380, No. 1016398, 2013 U.SApp. LEXIS 3935 at *4 (9th Cir. Feb. 26,
2013) denying petition fa relig en ban&96 F.3d 8119th Cir. 2012)Smith, J., dissenting) (“The ‘charity’ is simply
abespoke creation of this settlemé&ptLane 696 F.3d at 832 (Kleinfeld, J., dissentiiftgvery nickel of the
remainder of the $9,500,000..goes not to the victims, but to an entity partially controlled by Facebabklass
counsel)Thecy presrecipients in this casenlike thesettlementn Lane are alread¥existing charitable orgaaations
that provide educational as well as legal services related to online piggaeg andoncerns.
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5. Extent of Discovery

Before settlement, discovery was-gaing. Plaintifs have propounded, and Netflix
responded to, formal written discovery questions including interrogatories andtsefiquéise
production of documentS&eeFinal Approval Motion Ex. C, Declaration of Jay Edelson 9 64.
Class Counsel also engaged in informal discovery with Netflix’s Vice deneisof Product
Engineering and its Vice President of Marketing and AnalytitsThese discovery efforts allowed
Plaintiff's counsel to accurately valuate by compiling information ranfyomg the extent to which
Netflix compiled and collected PII to the number of members that might fall into the dlas

1962-64. While formal discovery had not been completed, Class Counsel has established th

had acquired sufficient information to make an informed decision about the valuation ofthe cas

potential obstacles and pitfalls, and likelihood of success so to as effectigatyeen settlement

negtiations. As such, this factareighsin favor of settlemenSeeln re Mego Fin. CorpSec.

Litig., 213 F.3d 454, 459 (9th Cir. 2000) (“[F]Jormal discovery is not a necessary ticket to the
bargaining table where the parties have sufficient information to make amétdecision about

settlement.”).

6. Experience and Views of Counsel

The next factor the Court will consider is the experience and opinion of counsel. In

evaluating this factothe Court notethat “[p]arties represented by competent counsel are better

positiored than courts to produce a settlement that fairly reflects eachspaxpected outcome in

litigation.” Rodriguez v. West, 563 F.3d at 967 (citinge Pac. Enters. Sec. Litjgl7 F.3d 373,

378 (9th Cir. 1995)). Moreover, “[tjhe recommendations of plaintiffs’ counsel should beagiven

presumption of reasonableness.” (In re Omnivision Techns., Inc., 559 F. Supp. 2d 1036, 1043

(N.D. Cal. 2009) (quoting Boyd v. Bechtel Corp., 485 F. Supp. 610, 622 (N.D. Cal. 1979)). Thjs

factor weigls in favor of approval in light of Class Counsel’s experiemitie these types of class
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action casesooted in issues involving online technology and consumer priesFinal
Approval Motionat 36-37. The Court also notes that Class Counsel was appointed as such by
Courtafter a leadership fight among the sepknntiffs’ firms involved in this litigationSee

Order Appointing Interim Class Counsel, Docket Item No. 59.

7. Presence of a Government Participant

Although no government entity was or is a party to this achietflix complied with the
notice requirement of the Class Action Fairness Act (CAFA), 28 U.S.C. § 1715 and provided {
requisite notice to government officiaseePIs.’” Final Approval Mot. Ex. H. “Although CAFA
does not create an affirmative duty for either state or federal officiad&écany action in response
to a class action settlement, CAFA presumes that, once put on notice, stateral dfficials will
raise any concerns that they may have during the normal course of the ctassettiemet
procedures.Garner No. 08CV-1365-CW, 2010 WL 1687832, at *14. The Court notes that the
Office Attorney General of the Texas sent a letter dated J@9X2, which expressed concerns
regarding the proposed settlemeé@gel etter from Wade Phillips, Assistant Attorney General of
Texas, to Hon. Edward J. Davila, Judge, Northern District of California (July 9, géii file with
the United States Distria€ourt,Northern District of California This letter urgedhe Court not to
approve the settlement for similar reasond@siany of the class memb@bjections’ The Court
will address—and ultimately overrule—these Objections that contain such reasoriagtiv of

this Order below.

2 The letter expresse®ncernswith thecy presnature of distribution, the fact that the individual class membersido n
receive monetary compengat, and that Class Counsel receives 25% of the $9,000@86ttlement End asan
award.
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8. Reaction of Class Members
The nextfactor the Court must consider is the reaction of the class to the proposed

settlementHanlon 150 F.3d at 1026. The Settlement Class consists of some 62 million memb

As of November 27, 2012, 2508 class members opted out of the settleapgmximatelyone in
every 24,800 class membe8eeExclusion List, Affidavit of Tore Hodne Ex. A. Approximately
110 class members filed objections with the Cbueipproximately one in every 560,000 class
members. Courts have considered relatively low numbeasbkjettors comared to the class size to

weighin favor of settlementSee, e.g.Churchill, 361 F.3é&t 577 (affirming approval of class

action settlement ith 45 objections from a 90,0Q8erson class}anlon, 150 F.3d at 1027 (“[T]he
fact that the overwdiming majority of the class willingly approved the offer and stayed inltiss c

presents at least some objective positive commentary as to its fairhese ;D Ameritrade

Acc't Holder Litig., Nos. C 07-2852 SBA, C 07-4903 SBA, 2011 WL 4079226, at *7 (N.D. Cal|.

Sept. 13, 2011) (finding that reaction aflass was “positive” where there were “only 23
[objections] and less than 200 [amits]” out of six million class members receiving notice);

Browning v. Yahoo! Inc., No. 04-C-01463-HRL, 2007 WL 4105971, at *12 (N.D. Cal. Nov. 16,

2007) (concluding that a ratio of one objector for every 100,720 class members to be a “low”
objection rate “even compared to objection rates in other, similar class attlements”); Nat'l

Rural TelecommsCoop. v. DIRECV, Inc., 221 F.R.D. 523, 529 (C.D. Cal 2004)I(he absence

of a large number of objections to a proposed class action settlement raises jpresomgption
that the terms of a proposed class settlement action are favorable to the class)eher
Court agrees and concludes that this factor weighs in favor of settlé@eebhaing 696 F.3d 811;
Google BuzzNo. 10-00672-JW, 2011 WL 7560099. Nevertheless, the Court will still consider

% The properness of the filing of several objections is disputed by PiiB&ePls.” Reply Memo. in Supp. of Final
Approval Mot. 1 n.1. For the purposes of thigler the Court has considered the substantive arguments of all
objections, even those whose properness of filing is under dispute.
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addresghe substantive arguments raised by the Objectiomet8ettlement Agreemeint PartlV

of this Order below.

C. Notice
Under Federal Rule of Civil Procedure 23(c), the parties need only provide notice

“reasonably certain to inform the absent members of the plaintiff.¢1aS8ber v. Mabon, 18 F.3d

1449, 1454 (9th Cir. 1994) (internal quotation marks omitted). The notice need only “generally
describe[ ] the terms of the settlement in sufficient detail to alert those with adievpeints to
investigate and to come forward and be heard.” Churchill, 361 F.3d at 575 (internal quotation

marks omitted)see alsdMendoza v. Tucson Sch. Dist. No. 1, 623 F.2d 1338, 1351 (9th Cir. 19

(“Notice in a class suit may consist of a very general description of tipesed settlement.”).

In this case the parties credi@nd agreed to perform atice Plan, which was outlined in
the Preliminary Approval OrdegeeSettlement Agreement4 Preliminary Approval Order at-6
8. This plan included providing class members with notice via email, creating andimagma
settement website containing pertinent and detailed information regarding tleensett] and
notification via print and online publication. The Counds that this plan has met the
requirements of Rule 23 and due process and that it has been fully antyproplemented by
the parties and the Settlement Administrator. Additionally, as noted, the Counuhdsthat
notice hadoeen properly given to the appropriate federal and state government officials i

accordance with CAFA.

D. Attorneys’ Fees
Under the 8ttlement Agreement, Netflix has agreed to pay Class Counsel a fee award
25% of the Settlement Fund plus reimbursement of up to $25,000.00 of costs and expenses.

Settlement Agreement®1. Accordingly, Class Counsel seeks attorneys’ fees of $2,250,000.0
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plus the $25,000.00 in costs and expenses. Final Approval Motion at 41. Class Counsel contg
that this fee request is appropriate urttiepercentage-ofhe-fund analysis with theodestar

crosscheck

1. Percentageof-the-Fund
For common fund settlements, like the one before the Court, the Ninth Circuit has set §

“benchmark” fee award at 25% of the recovery obtained. Vizcaino v. Microsoft Corp., 290 F.3

1043 (9th Cir. 2002)in re Bluetooth Headset Prods. Lidbtig., 645 F.3d 935 (9th Cir. 2011). A

district court may depart from this benchmark after providing adequate expaogtspecial
circumstances” so justifyindd. at 942. “The Ninth Circuit has set forth a nexhaustive list of
factors which may be relemtto the district court's determination of the percentage ultimately
awarded: (1) the results achieved; (2) the risk of litigation; (3) the shillired and quality of
work; (4) the contingent nature of the fee and the financial burden carribd pRintiffs; and (5)

awards made in similar case$drlecki v. bebe Stores, Inc., No. C 05-1777 MHP, 2009 WL

3720872, at *4 (N.D. Cal. Nov. 3, 2009) (citingzcaino, 290 F.3d at 1048-50).

The Court finds that Class Counsel’s request for $2,250,000.00 the&ith Circuit's
benchmark test and is appropriate under the present circumstances. The Cokenhasota
account the complexity of this litigation, the novelty and risk of the claims landtifs’ theory of
the case, potentiglotentdefenses andieaknesses of the case, the favorable result Class Couns
has achieved on behalf of Plaintiffs and the Class, and other factors in finding that mordepa
from this benchmark is warrantetihe Court also notes that this attorneys’ award is simila@ato th

of similar settlements involvingy presdistribution.See, e.g.Google BuzzNo. 10-00672-JW,

2011 WL 7560099; Lane v. Facebook, Inc., No. C 08-3845 RS, 2010 WL 2076916 (N.D. Cal.

24, 2010).
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2. Lodestar Comparison

“[W] hile the primary basis of theé¢ award remains the percentage method, the lodestar
[method] may provide a useful perspective on the reasonableness of a givatageregvard.”
Vizcaing 290 F.3d at 1050.he “lodestar method” of calculating attorneys’ fé@solves
multiplying the nunber of hours the prevailing party reasonably expended on the litigation by g
reasonably hourly rate3taton 327 F.3cat 965 (internal quotation marks omitted). The lodestar
method is merely a “crossheck” to test the percentage figure’s reasonablametey the
circumstances of the case; the lodestar method’s limitations lie in its creatingbdeposgntive
for counsel to expend more hours than is necessary on a litigation or to delay setif&aing
290 F.3d at 1050 n.5.

Here, Class Counsehlculates attorneys’ fees under the lodestar method to be $1,352,0
plus costs of $47,502.56. Final Approval Motion at 50. Counsel provides sufficient support for
calculation considering reasonable hours and r&8esid. at 53-52. Moreover, the Cotiagrees
with Class Counsel’s suggested lodestar multiplier of 1.66 which would equategstdees with
the amount calculated under the percentage methodmthiplier figure iscomparable to other

multipliers in similar approved settlemen8eee.q, Google BuzzNo. 10-006723W, 2011 WL

7560099 Lane No. C 08-3845 RS, 2010 WL 2076916. As such, the Court finds that the lodes{

method of fee calculation confirms the reasonableness of the percentage-lrasatiora

E. Incentive Awards

25

this

ar

“[N]Jamed plaintiffs, as opposed to designated class members who are not named plaintiffs,

are eligible for reasonable incentive paymerfidton 327 F.3d at 977. In judging the
appropriateness of incentive awardsigrict court should use “relevant factors includ[ing] the
actions the plaintiff has taken to protect the interests of the class, the degleelt the class has

benefitted from those actions . . . the amount of time and effort the plaintiff expendeduingurs
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the litigation .. . and reasonabl[&ar[s of] workplace retaliationId. (internal quotation marks
omitted).

The Settlement Agreement provides that the Class Representatives and lzantiéd @
the Related Actions shall receive a total Incentive Award of $30,000 from titen®stt Fund.
Settlement Agreement®2. The Agreement designates that “Class Counsel shall have the sol
responsibility of ensuring that the collective Incentive Award is distrtbappropriately . ..”
1d.§ 9.2. Class Counsel requests dividing this award as follows: $6000 to eacliooir Bass
Representatives and $3000 to each ofwlenamed Plaintiffs in the Related Actions. Final

Approval Motion at 55The Class Representativasdnamed Plaintiffsn this case assumed the

responsibilities and burdens adting as representatives in this lawsuit, including expending time

participating in the litigation of the case with Class Counsel as well as fadig gerutiny
through media coverage of this high profile suit. Accordingly, the Court finds tbetve award

to bereasonable in light of the incentive award eligibifeigtorsset forth in Staton

V. Objections tothe SettlementAgreementand Awards
The Court now turns to the substance of the Objections to the Settlement Agredraent.
Objectors bear the burden of proving any assertions they raise challdrggnegsonableness of a

class action settlemeninited States v. Oregon, 913 F.2d 576, 581 (9th Cir. 1990). The Court

iterates that the proper standard for approval of the setttasnehether it is fair, reasonable,
adequate, and free from collusiomet whether the class members could have received a better
deal in exchange for the release of their clatBegeHanlon 150 F.3d at 1027 (“Settlement is the
offspring of compromise; the question we address is not whether the final product cpreéttibe
smarter or snazzier, but whether it is fair, adequate and free from collusidre"LCourtalso

reasserts that the proper notice procedures were followed in this case Nehveld @ass members
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to opt out of the SettlemeAgreementand preserve their potential claimhshey were unhappy
with the results of the Agreement.

After reviewing the Objections the Court has determined thatateeiobe overruled. The
Court will provideanexplanation of this determination with regard to some of the meritorious

arguments raised in the Objections.

A. Objections to theCy PresNature of Funds Distribution

A majority of the Objections criticize the Settlement’s use otthpresmethod of
distribution of the Settlement Fund. Many of these Objections present philosophical and
generalized attacks on the law providingdgrpresdistribution in class action settlements. Simila
Objections express disapproval that the charitepl@esorganizations, and not the class
members, receivine monetary settlemefiinds. Objections of th nature find no support in the
law; as the Court has explain@y, presdistribution has been found to be an appropriate relief
mechanismSee, e.g.Lane, 696 F.3d at 81%achshin, 663 F.3d at 103Burther, as noted,
Plaintiffs have made a sufficient showing that the cost of distributing the settleniba 62
million individual class members would exceed the size of the fund, thus making suollg re
costprohibitive and infeasible.

Other objections take issue with the process by whichyipeesrecipients were selected
arguing that the individual class members should have been the ones making such decisions
Again, the law in this Circuit rejesthis notion: “We do not require as part of that doctrine that
settling parties select@y presrecipient that the court or class members would find ideal. On the

contrary, such an intrusion into the private parties’ negotiations would be improper apdi\ksr

* Shortly before and after the Final Fairness hearing, there have been sevestbrexfile and strike additional
briefingsin this matterSeeDocket Iltem Nos. 231, 239, 243, 24%3 Netflix's Motionto Strike, Docket Item No.
231,is GRANTED. ClassMember Tanner’s Motion for Leave to File Supplementary Memorandum gbtiekn No.
239, is DENIED. Netflix's Motion to fe a Surreply, Docket Item No. 243, DENIED. Netflix’s Motion to Strike,
Docket Item No. 26,is GRANTED.Class Counsel’'s Motion for Leave to Fitestanter Docket Item No. 253, is
DENIED.
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to the settlement procesd.&dne 696 F.3d at 820-2%ee alsdHanlon, 150 F.3d at 1027. In fact,

contrary to the contentiortd thesetypes of Objections, Class Counsel set up an application sys
which included fielding input and suggestions from Class Members as to which origasizat
should be named ay presrecipients.

A next line of argument raised by some of these Objections challenge the types of
organizations selected ag presrecipients. Some suggest that funds should be distributed to ot
charities for the purposes of helping the poor or needy. This argument does not takeointd a
Ninth Circuit precedent, which requires thpt]y presdistributions account for the nature of the
plaintiffs’ lawsuit, the objectives of the untigng statutes, and the interests of the silent class
members, including their geographic diversitdachshin 663 F.3d at 1036. On the opposite end
of the spectrum, other Objections suggest there is not a sufficient nexus betweeiptertsand
the claims alleged in this litigation. The Court rejects these argumawitsy found they pres
recipients to be sufficiently related to tissueghatform the core of this lawsuit. As noted, the
organizations provide an array of consumer advocacy, protection, and education sereees in t

field of online privacy. As such, the Court overrules these Objections.

B. Objections Suggesting an “InKind” Form Relief

Several Objections suggest an alternativekiimd” form of relief such as, among otheas,
reduction in Netflix member dues arfree month of Netflix serviceShese Objections have many
flaws some of which include failing to demonstrate the economic feasibilitycbfa form of relief
or failing to takeinto account class members who apdanger Netflix customers. But
notwithstanding the weaknesses of these suggestions, the Court notes that thesainjeictly
suggestdifferent or arguably better settlementardrather than sufficiently calling into question
the fairness or adequaof the Agreementdanlon 150 F.3d at 1027 (“Of course it is possible, as

many of the objectorgiffidavits imply, that the settlement could have been better. But this
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possibility does not mean the settlement presented was not fair, reasoreadeec.”).

Accordingly, these types of Objections are overruled.

C. Objections to the Amount of the Settlement Fund

Several Objections call into question the amount of the Settlement Fund, claiming it is
small. As explained above, the Court has found thaati@unt of the cash settlement to be fair
and adequate considering the strength of Plaintiffs’ case, potential defqsasnce and
opinion of counsel, the settlement amount of similar class ddigations and other factors.
Again, the Court has been instructed not to substitute its own judgment for that of tlevpgaotie

were the oneactually engaging in the negotiatio&eePac. Enterprises Sec. Litigt7 F.3dat378

(“Parties represented by competent counsel are better positioned thanacprothite a

settlementhat fairly reflects each party’expected outcome in litigation.”).

D. Objections tothe Injunctive Relief

Another group of Objections takes issue with the injunctive relief provided fortasf pae
Settlement Agreement. The®djections argue that the decoupling of information is reversible g
unconnected tthe wrongs for which Plaintiffsought relief in bringing this suit. Like with many
of the others, these Objections do not sufficiently show that the injunctive rehbkiently unfair
S0 as to disapprove of the Settlement Agreement. To the contrary, the injunativeeeis to
prevent Netflix from engaging in precisely the activity which underliesdlaiss action. lhane
the Ninth Circuit approved of this typé iajunctive relief despite objections suggesting that the
complainedof activity have already been ceased by the defendant in that cagan®6é66 F.3d
at 825 (approving an injunction that required defendant Facebook to terminate the congdlaine
Beaon program over objections that Beacon had already been terminated). As foreitiEo0]

suggestions that the decoupling is reversible, the Court notes that if it reversietoupling,
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Netflix would be violatinghe Courtapproved Settlement AgreenteAs such, these Objections

are overruled.

E. Objections to Attorneys’ Fees and Incentive Wards

A sizeable group number of Objemtis challenge th8ettlement Agreement’s provisions
with regard to attorneys’ fees for Class Counsel and incentive awardsNamhed Plaintiffs and
Class Representatives. These objectamsuntto generalizd quarrels with the law regarding
such fees and awards in class action settlements, the processes used to calou&de,sand
whether the fees and awards are justifrelight of SettlemenAgreement These arguments ignore
the wellestablished Ninth Circuit law regarding attorneys’ fees and incentiaedaywhich have
been addressed above. Because the Court has found that the fees and awards are seabonab

properunder the law, these objections are rejected.

V. Conclusion and Order

For the foregoing reasons, the Court finds that the Settlement Agreemadingche
Award of Attorneys’ Fees, Expenses, and Incentive Award, is fair, adequateeasonable; that it
satisfies Federal Rule of Civil Procedure 23(e) and the fairness and adéagtacy of this
Circuit; and that ishould be approved and implemented as set out in this Court’s Final Order 4
JudgmentTheFinal Approval Motionis therefore GRANTED.

Sincethis Order effectively disposes of the entire case, the Clerk shalltbledde upon
entry of Judgment.
IT IS SO ORDERED.
Dated:March 18, 2013

EDWARD J. DAVILA
United States Districiudge
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