Esquivel v. Astrug

United States District Court
For the Northern District of California

© 00 N o o b~ w N Pk

N N N N N DN DN NN R R R R R R R R R R
0o N o 0N WN P O ©OW 0o N O o hN WwWN B O

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
FRANK J. ESQUIVEL,

Raintiff,
V. MOTION FOR SUMMARY
MICHAEL J. ASTRUE,
COMMISSIONER OF SOCIAL
SECURITY,
(Re: Docket Nos. 17, 19)
Defendant.
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Case No.: 5:11-CV-00905 PSG
ORDER DENYING PLAINTIFF'S
JUDGMENT AND GRANTING

DEFENDANT’'S CROSS-MOTION
FOR SUMMARY JUDGMENT

Plaintiff Frank Esquivel Esquivel”) appeals the deton by Michael J. Astrue,

Commissioner of Social SecurifgCommissioner”), denying hidisability insurance benefits.

Esquivel now moves for summary judgmeiibe Commissioner opposes the motion and cross-

moves for summary judgment. The matter thereafter was submitted without oral argument,

pursuant to Civ. L.R. 7-1(b)Having reviewed the papeiSsquivel’s motion for summary

judgment is DENIED and the Commissioner'sss-motion for summary judgment is GRANTED

! The Administrative Law Judd@renton L. Rogozen (“the ALJissued his ruling on January 7,

2009. The ALJ's decision became final on December 22, 2009, when the Appeals Council of

Social Security Administration deed Esquivel's request for admétriative review of the decision.
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l. BACKGROUND
The following facts are taken from the January 7, 2009 decision by the ALJ and the
accompanying administrative record (“AR”).
A. Esquivel
At the time of the hearing, Baivel was twenty-two years ofd Esquivel completed one
year with the San Jose Job Corp, but ngvaduated from high school or earned a GED.
Esquivel previously worked at a number of jabs|uding jobs at Macy’s, Great America, a day
care center, and a restaurant. Higglest job lasted about four monthét his hearing, Esquivel
stated that he has not beestantially employed since early 26Gd that his medical conditions
prevent him from seeking employmént.
B. Medical History
Esquivel suffers from Arnold Chiari Syndrome Tygeahd Melnick-Fraser Syndronfieln

November 2002, Esquivel had brain surgetated to the Arnold Chiari Syndromas well as ear

> e AR at 37, 111,

3 Seeid. at 41-42.

* Seeid. at 42-43, 117, 128-130.
® Seeid. at 45.

® Seeid. at 398.

" Seeid. at 600. Arnold Chiari Syndrome can causdfonmations that are “structural defects in
the cerebellum, the part of the brain that contbalance,” causing symptoms such as “dizziness
muscle weakness, numbness, vision problémmadache, and problems with balance and
coordination.”Chiari Malformation Information Page, NATIONAL INSTITUTE OFNEUROLOGICAL
DISORDERS ANDSTROKE, http://www.ninds.nih.gov/disorders/chighiari.htm (last visited March
12, 2012).

8 See AR at 555-556. Melnick-Frasner Syndromé&mi®wn to cause “malformations of the ears
and kidneys” that can result in “hearing loss and other ear abnormamieschiootorenal
Syndrome, GENETICSHOME REFERENCE http://ghr.nlm.nih.gov/contion/branchiootorenal-
syndrome (last visited March 12, 2012).

¥ See AR at 600-602.
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surgery™® Esquivel has also been diagnosed witbreission, upper back pain, bilateral hearing
loss, obstructive sleep apnea, learrdiggbility, and positive speech defétt.
C. Procedural History
On February 10, 2006, Esquivel applied disability inswance benefit$> The application
was initially denied on September 27, 26660n April 27, 2007, his application was denied upor
reconsideration? On December 4, 2008, the ALJ heldaatministrative hearing in San Jose,
California’® Esquivel, who was represented by anraty, testified at the hearing with the
assistance of a sign language interpréter.
D. The ALJ’s Findings
The ALJ found that Esquivel was not disablégthin the meaning of the Social Security
Act. The ALJ evaluated Esquivel’s conditionrpuant to the sequential process required by 20
CFR 88 404-1520(a) and 416.920(a).
At step one, the ALJ concludddiat Esquivel had not engagedsimbstantial gainful activity
since February 10, 2006, the application date.
At step two, the ALJ found that Esquivel suéfd from the severe impairments of Arnold

Chiari Syndrome Type | (with éhresidual effects of neurosurgl decompression and scoliosis),

19 5eeid. at 603-604.
U Seeid.

2 seeid. at 15.

B eeid.

1 Seeid.

° Seeid.

1% Seeid.
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Melnick-Frasner Syndrome (with speech and hearing problems), bilateral hearing loss, obstry

sleep apnea, a history of learningability, and dessive disorder.

At step three, the ALJ determined that Esquivel did not have an impairment that met of

medically equaled a listed impairment.

At step four, the ALJ found that Esquiveldchao past relevant work. The ALJ further
found that Esquivel retained the residual functiaaglacity to do “light” wok. In particular, the
ALJ found that Esquivel is able to lift amdrry ten pounds frequently and twenty pounds
occasionally, he is able to stand and/or walk fehsiurs of an eight hour workday, he is able to S
for six hours of an eight hour waday, he is limited to occamial overhead reaching, he must
avoid concentrated exposure to noise and titgomahe must avoid a noisy environment or work
that requires public speaking, anél is precluded from wonkg around heights and machinery.

At step five, the ALJ found that Esquivefasidual functional cageity enabled him to
perform other work that exists in sifpant numbers in the national economy.

Based on those determinations, the ALJ taedd that Esquivel was not disabled as
defined by the Social Security Actaaty time through the date of his deciston.

I. LEGAL STANDARDS
A. Standard for Reviewing the Commissioner’s Decision

Pursuant to 42 U.S.C. § 405(g), this coun tiee authority to reew the Commissioner’s
decision denying Esquivel benefit¥he Commissioner’s decisiongfte the decision of the ALJ)
will be disturbed only if it is not supported bybstiantial evidence or if it is based upon the

application of improper legal standardsin this context, the term “substantial evidence” means

17 seid. at 24.

18 See Moncada v. Chater, 60 F.3d 521, 523 (9th Cir. 199%)rouin v. Sullivan, 966 F.2d 1255,
1257 (9th Cir. 1992).
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“more than a mere scintilla but less than a pnelerance — it is suchlexant evidence that a
reasonable mind might accept as adequate to support the conclisivhén determining
whether substantial evidence exists to sujpih@r ALJ’s decision, #h court examines the
administrative record as a whole, considgrdverse as well as supporting evidefice/here
evidence exists to support more than one ratiotatpretation, the court mudefer to the decision
of the ALJ?*

B. Standard for Determining Disability

A person is “disabled” for purposes of receivingatiility insurance beni if he or she is
unable to engage in any substarg@nful activity due to a physical mental impairment that is
expected to result in death or timats lasted or is expected to lEsta continuous period of at least
twelve monthg?

Disability claims are evaluatagsing a five-step, sequential ewafion process. In the first
step, the Commissioner must determine whethecltmant currently i€ngaged in substantial
gainful activity; if so, the claimant isot disabled and the claim is denfédlf the claimant is not
currently engaged in substamigainful activity, the second stepquires the Commissioner to
determine whether the claimant has a “severgiainment or combination of impairments that
significantly limits the claimant’s ability to do bi@ work activities; if not, a finding of “not

disabled” is made and the claim is derfiédf the claimant has a “severe” impairment or

'¥ See Moncada, 60 F.3d at 523rouin, 966 F.2d at 1257.

20 See Drouin, 966 F.2d at 125Hammock v. Bowen, 879 F.2d 498, 501 (9th Cir. 1989).
?! See Moncada, 60 F.3d at 523rouin, 966 F.2d at 1258.

2 Drouin, 966 F.2d at 125%Gallant v. Heckler, 753 F.2d 1450. 1452 (9th Cir. 1984).

? Seeid.

24 seeid.
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combination of impairments, the third step regsithe Commissioner to determine whether the
impairment or combination of impairments meetgguals an impairment in the listing; if so,
disability is conclusively presned and benefits are awarded.

If the claimant’s impairment or combinati of impairments does not meet or equal an
impairment in the listing, the fourth step reégs the Commissioner to determine whether the
claimant has sufficient &sidual functional capacity® to perform his or her past work; if so, the
claimant is not disabled and the claim is defife@he plaintiff has the burden of proving that he
or she is unable to perform past relevant wWbrk the claimant meets this burderprama facie
case of disabilitys established.

At step five, the burden of proof shifts teethgency to demonstrate that the claimant can
perform a significant number oftagr jobs in the national econorfiy “This step-five
determination is made on the basis of four facthis:claimant’s residudlinctional capacity, age,
work experience and educatiofi. The Social Security Admisiration established the Medical-
Vocational Guidelines (“GRIDS”) tosaist in the step-five determinatioh.The GRIDS is a

matrix of the four factors described above arecir rules that identifyvhether jobs requiring a

2 eid.

6 A claimant’s residual functiohaapacity (‘RFC”) is what he or she can still do despite existing
exertional and nonexertional limitationSee Cooper v. Sullivan, 880 F.2d 1152, 1155 n.5 (9th Cir.
1989).

2" See Drouin, 966 F.2d at 125%allant v. Heckler, 753 F.2d 1450, 1452 (9th Cir. 1984).
8 seeid.

29 See Hoopai v. Astrue, 499 F.3d 1071, 1074 (9th Cir. 2007).

' seeid. at 1075.

¥ xeeid.
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specific combination of thosadtors exist in significant numers in the national econor.If the
GRIDS match claimant’s qualificatns, the guidelines show whetheb$ exist that claimant could
perform3® On the other hand, if GRIDS do not mattiimant’s qualification, the ALJ can either
(1) use the GRIDS as a framework and determinat wiork exists that aimant can perform or
(2) rely on a vocational expert if the af@nt has significantan-exertional limitations?

“The ALJ can use the grids without vocaitsd expert testimonwhen a non-exertional
limitation is alleged because the grids ‘providethe evaluation of claimants asserting both
exertional and non-exertional limitations>"“The step two and stejve determinations require
different levels of severity of limitations suchattithe satisfaction of the requirements at step two
does not automatically lead taethonclusion that the claimantshsatisfied the requirements at
step five.®® At step five, “a vocational expert isoqgired only when therare significant and
‘sufficiently severe’ non-exertional litations not accounted for in the gridl.”

This court’s review of the All's decision regarding credittyl determinations is limited’
Undeniably, the ALJ’s assessment of a claimarreslibility must be “poperly supported by the
record” and “sufficiently specific” to assurestheviewing court that the ALJ “rejected the

testimony on permissible grounds atid not arbitrarily discredit alaimant’s testimony regarding

%2 Seeid.

® Seeid.

¥ Seeid.

% Seeid. (citations omitted).

% Seeid. at 1075.

¥ Seeid.

38 See Matney v. Sullivan, 981 F.2d 1016, 1019 (9th Cir. 1992) (& trier of fact and not the

reviewing court must resolve cdiots in the evidence, and if the evidence can support either
outcome, the court may not substitute its judgment for that of the ALJ.”).
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pain.”® Absent affirmative evidence of malingagi an ALJ may not discount a claimant’s
testimony without cleaand convincing reasoft$. Nevertheless, the court must give deference td
the ALJ’'s assessment of PlaintifEsedibility if it is supported by the record and applicable legal
standard§!
[l DISCUSSION
Esquivel requests that the court revergeAhJ’s decision and remand the case to the

Social Security Administration fan award of benefits. Alterteely, Esquivel requests that this

case be remanded for further administrative proogsdio determine whether he is disabled. The

Commissioner in turn asks thaetALJ’s final decision be affirmed.

The specific issues raised in this casevdrether the ALJ properly: (1) considered the
opinion of Mitch Gevelber, M.D. (“Dr. Gevelber"{2) assessed the residual functional capacity
("“RFC”) as supported by substantial eviden®;considered Esquivel's statements about
symptoms and limitations; and (4) relied on the GRIDS.

A. The ALJ Erred in Rejecting the Opinion of Dr. Gevelber

Esquivel argues that the ALJ was not justfin discounting thepinion of his treating
physician Dr. Gevelber because he failed to pmegigecific and legitimatreasons for doing so.
The Commissioner responds that #hLJ properly discounted Dr. Gdiser’s opinion that Esquivel
is disabled by twice mentioning earlier in bjginion that the issue of whether a claimant is

“disabled” is reserved for the Commission@dhe Commissioner also responds that because Dr.

39 Bunnell v. Sullivan, 947 F.2d 341, 345-346 (9th Cir. 1995) (quotifigm v. Railroad Retirement
Bd., 921 F.2d 1210, 1213-1214 (11th Ai®91) (quotations omitted)).

%0 See Vertigan v. Halter, 260 F.3d 1044, 1049 (9th Cir. 2001).

*1 See Rollins v. Massanari, 261 F.3d 853, 857 (9th Cir. 2001) (citiRgddick v. Chafer, 157 F.3d
715, 720 (9th Cir. 1998)).
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Gevelber’'s opinion is unsupported, the ALJ propeegfgcted it by explicly rejecting another
treating opinion for being unpported by objective findings.

An ALJ “may disregard the treating physitis opinion whether onot that opinion is
contradicted.* When the opinion is uncontradicte@ tALJ must provide “clear and convincing”
reasons to reject £ If a treating physician’s opinion éntradicted by anber doctor’s opinion,
an ALJ may reject it only by providing specifiad legitimate reasottisat are supported by

substantial evidenc®.

Here, the ALJ acknowledged the statements byd@welber that Esquivel’s illnesses create

a “significant deficit in functioning” that mak&e possibility of “workng in many cases unsafe,”
rendering Esquivel “totally disabled> The ALJ thereafter makes no further mention of Dr.
Gevelber. Because an ALJ must always gpecific and legitimate reasons for dismissing a
treating physician’®pinion, the ALJ’s “implicit” rejection oDr. Gevelber’s opinion is improper.
Notwithstanding the improper rejgon of Dr. Gevelber’'s opion, however, and as explained
below, there still existsubstantial evidence support the ALJ’s findings.

B. The ALJ's RFC Finding is Supported by Substantial Evidence

Esquivel asserts that because Dr. Gev&lminion was improperly disregarded and

because the ALJ failed to account for certain oitin@airments, such as Esquivel’s limited ability

to remember tasks and his anger and behaypoohlems, the RFC findingsere not supported by

2 Magallanes v. Bowen, 881 F.2d 747, 751 (9th Cir. 1989).

3 Lester v. Chatar, 81 F.3d 821, 830-31 (9th Cir. 1995). At page 4 of his brief, the Commissiof
suggests the Ninth Circuit’s judally-created standard “exceethe requirements set forth by
Congress and by the Commissioner at the behé&€xbmgress.” Any such suggestion is of course
properly directed to the appellate courtddahe undersigned will continue to apply binding
precedent in this circuit.

4 See Bayliss v. Barnhart, 427 F.3d 1211, 1216 (9th Cir. 2005) (citinegter, 81 F.3d at 830).
%> See AR at 20, 619.
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substantial evidence. Not surprisingly, then@aissioner urges thatehALJ's RFC findings are
supported by substantial evidence.

In assessing the RFC, the ALJ considered theiams of four separate individuals. First,
L. Bobba, M.D. (“Dr. Bobba”) opined that Esqeiwas capable of frequently lifting 10 pounds,
occasionally carrying 20 pounds, standing, walking sitting for six hours out of an eight hour
day, and capable of unlimited pushing and pulffhddr. Bobba also noted that Esquivel must
avoid concentrated exposure to naise vibration as well as public speakfig.

Second, Glenn lkawa, M.D (“Dr. Ikawa”) opinedattEsquivel had mild restrictions of the
activities of daily living and maintaining sial functioning and moderate limitations on
maintaining concentration, persistence, or paclr. lkawa also stated that Esquivel was capabl
of sustaining simple, repetitive tasks anteab relate and adapt to the work pl&te.

Third, Sonal Shah, M.D. (“Dr. Shah”) perfortha consultative examination of Esquivel.
Shah confirmed the diagnoses of Arnold Chiari Syndrome Type 1 (status post-neurosurgical)
Melnick-Fraser Syndrom¥. Based on the examination, Shah opined that Esquivel was limite
sitting up to 6 hours per day, standing and wallcumulatively up to 6 hours per day, lifting 10
pounds frequently and 20 pounds occasiomallghah further assertéat there were relevant

visual and hearing limitations for Esquivél.

% Seeid. at 417-418.
" Seeid. at 420.

8 Seeid. at 414.

9 eeid.

' seid. at 393.
*lxeeid.

2 Seeid. at 394.
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Fourth, Faith Tobias, Ph.D. (“Dr. Tobiagierformed a consultative psychological
examination of Esquivel. Based on the examamatDr. Tobias opined that Esquivel had mild to
moderate impairment in the ability to rememaed follow simple verbal instructions and in the
ability to communicate effectively by writifj. Furthermore, Tobias stated that Esquivel had
moderate impairment in the ability to rememaed follow complex verbal instructions and in the
ability to verbally communicate effectivel§.

The ALJ relied on these four independenttdogin reaching the RFC findings. Despite
the fact that the ALJ improperly disregarded dpinion of Dr. Gevelber, this body constitutes
“more than a mere scintilla” of evidence tgport the ALJ’s conclusin regarding Esquivel’s
RFC?>® As discussed below, the ALJ properly distited Esquivel’s subjeive statements about
his limited ability to remember tasks as well asdmger and behavioralgtnlems, and did not err
in excluding these conditions in his RFC findings.

C. The ALJ Properly Evaluated Esquivel's Subjective Complaints

Esquivel argues that the ALJ improperly disnted his testimony regding his limitations
and symptoms. He claims that the ALJ’s findagginst Esquivel’s creditly was not clear and
convincing. The Commissionesserts that the ALJ providedmerous clear and convincing

reasons for rejecting Esquivel’s subjective complaints.

53 seeid. 402.
> seeid.

%> Cf. Shramek v. Apfel, 226 F.3d 809, 814 (7th Cir. 2000) (holding that the ALJ's error in
improperly discrediting the opion of the plaintiff's treatinghysician was harmless because it
ultimately did not impact the outcome of the caBayidore v. Barnhart, No. 01-C-4874, 2002
WL 1906667, at *10 (N.D. Ill. Aug. 19, 2002) (sam&pnapetyan v. Halter, 242 F.3d 1144, 1149
(9th Cir. 2001) (holding that consulting examiiis report can constitute substantial evidence
because it rests on independent clinical findings).
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Here, Esquivel challenges two reasoresAlhJ gave for discouimg his credibility:
Esquivel’s failure to follow treatmetitand a failure to seek treatment for alcohol aBldeirst, in
July 2006, Esquivel admitted to refusingaée any medicationrste age 14, including
prescriptions for Haldol and Depakdte Esquivel argues theason for discontinuing his
medication was because it was not working as wefiérring specifically to the anti-depressant
Wellbutrin>®

“An ALJ cannot be required to belie\every allegation of [disability?® At the same time,
an ALJ’s credibility finding must bproperly support by the record* Here, the ALJ found that
“[tlhe medical reports show that the clamaften does not follow medical treatment as
prescribed; howevethe claimant has offered no good reasons for this faifdr&he Ninth
Circuit has affirmed reliance on evidence of failtoéake medication in questioning a claimant’s
credibility.®®* Esquivel’s claims about Wellbutrin not vking are plainly inconsistent with his

statement that he has not taken medicatiocesage 14. Similarly, Haldol and Depakote are

e AR at 22.

> Seid. at 22-23.

%8 Seeid. at 399; Haldol and Depakoteeautilized to curtail behaviat problems such as anger,
aggression, and abnormal moo@ee Haloperidol, NATIONAL CENTER FORBIOTECHNOLOGY
INFORMATION, http://www.ncbi.nlm.nih.gov/pubmedhda@PMHO0000604 (last visited March 16,
2012);see also Valproic Acid, NATIONAL CENTER FORBIOTECHNOLOGY INFORMATION,
http://www.ncbi.nlm.nih.gov/pubmedhealthPI0000677 (last visited March 16, 2012).

%9 See AR at 628.

% Fair v. Bowen, 885 F.2d 597, 603 (9th Cir. 1989).

®1 See Thomas v. Barnhart, 278 F.3d 947, 958-59 (9th Cir. 2002).

%2 See AR at 22.

%3 See Moncada v. Chate, 60 F.3d 521, 524 (9th Cir. 1995) (akigpns of disabling pain can be
discredited by evidence of infygent use of pain medication).
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commonly prescribed for curtailirgertain behavioral problems,@uas anger and aggression, ye|
Esquivel consistently has notlfoved the prescribed regimen.

Another reason the ALJ gave for discountingiigel’s credibility that is not challenged
by Esquivel is the statement made to a physithiat “getting on psychiatric medication would
likely help him get his SSI application approv&d.The ALJ properly reliedn this evidence as
indicative of a desire to appear more disabled for SSI purposes.

Esquivel fails to challenge yet another of thLJ's reasons, that his subjective complaints
are inconsistent with ehobjective medical evidenée.The ALJ relied on the opinions of Drs.
Ikawa, Bobba, Shah, and Tobias, who unanishpopined that Esquivel was capable of
performing light work with other ancillary limitains. For example, Esq@Mtestified that his
“mind can’t process that well becadige all too complicated for me’® However, both Drs.

Ikawa and Tobias found only moderate limitasmn Esquivel’'s mental ability, with mild
limitations in some situatiorf$. Esquivel's subjective complaints regarding his mental capacity
appear at odds with the objeet medical record, elear and convincing reason for discrediting
Esquivel’s credibility.

For all these reasons, the court finds thatAhJ provided clear and convincing reasons fq
discounting Esquivel’s subjective complaints.

D. The ALJ Properly Applied the GRIDS in Finding Esquivel Not Disabled
Esquivel disputes whether substantial evagesupports the ALJ'srding that he could

perform other work existing in the national ecoryonspecifically, Esquivel contends that the ALJ

® Seeid. at 19, 427.
% Seeid. at 22.

% Seeid. at 45.

" Seeid. at 402, 414.
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failed to take into account his significant noregional limitations that are not covered by the
GRIDS. The Commissioner resptanthat those non-exertional itations were not significant
enough to proscribe the use of the GRIDS, ardMhJ’s finding that “theadditional limitations
have little or no effect on the occujsmal base of unskilled light worf®is supported by
substantial evidence.

Esquivel contends that his non-exertional litnitas include not beig able to work in
“noisy environments” and impaired mental presieg. This court is ngtersuaded that these
limitations are “sufficiently severe” so as notide accounted for in the GRIDS. As mentioned
above, one need only look to the medical opinmiBrs. Ikawa and Tobias for an evaluation of
Esquivel’'s non-exertional capacitythose doctors found only moderate limitations on Esquivel’s
mental ability, with mild limitations in som&tuations. “Moderate” and “mild” limitations by
definition are not sevef@. Although Dr. Gevelber opines tHasquivel’'s mental ilinesses create a
severe deficit in functioning, substantial evidersupporting the ALJ’s holding exists in the form

of the contrary opinions of Drs. Ikawa andbias. The ALJ’s use of the GRIDS was proper.

%8 Seeid. at 23-24.

% Esquivel may also be referring to his depressi®a severe non-exertional limitation, but the
Ninth Circuit has held that depression is nsuéiciently severe nonexertional limitation as to
require the ALJ’s use of a vocational expeste Landa v. Astrue, 283 Fed. Appx. 556, 558 (9th
Cir. 2008).

Case No.: 5:11-CV-00905 PSG
ORDER DENYING PLAINTIFFS MOTION FOR SUMMARY JUDGMENT AND GRANTING
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V.

Esquivel’s motion for summagjydgment is DENIED and the Commissioner’s cross-motiof

for summary judgment is GRANTED.
IT 1S SO ORDERED.

Dated:

Case No.: 5:11-CV-00905 PSG

ORDER DENYING PLAINTIFFS MOTION FOR SUMMARY JUDGMENT AND GRANTING

CONCLUSION

Pre_ S Aueg_-

DEFENDANT’'S CROSS-MOTION FOR SUMMARY JUDGMENT
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