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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case No.: 5:11-CV-01043-LHK
and related case 11-CV-02135-LHK

ORACLE AMERICA, INC.,

Plaintiff,
V. CORRECTED ORDER GRANTING IN
PART AND DENYING IN PART
INNOVATIVE TECHNOLOGY ORACLE AMERICA, INC'S MOTION
DISTRIBUTORS LLC, FOR SUMMARY JUDGMENT
Defendant.

N N N N N N N N N N N N

Before the Court is Oracle America, Inc.’s (“OracleNiotion for Summary Judgment
pursuant to Federal Rule of Civil Procedure(8dotion”). 11-CV-01043LHK, ECF No. 155.
This case arises from Ora®d termination of an agreeamt between Innov&e Technology
Distributors, LLC (“ITD")> and Oracle’s predecessor compa Sun Microsystems (“Sun”),
relating to the sale of Sun’s products. Havimgsidered the parties’ submissions, the releva
case law, and the parties’ arguments atAkngust 23, 2012 hearing on this matter, the Cou

GRANTS IN PART and DENIES IN PART the Motion.

! Oracle is the Plaintiff in Case No. 11-@®1043-LHK and the Defendant in Case No. 11-CV-
02135-LHK.
2|TD is the Defendant in Case No. 11-@¥043-LHK and the Plaintiff in Case No. 11-CV-
02135-LHK.
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FACTUAL BACKGROUND

A. Innovative Technology Distributors, LLC

ITD is a “value added reseller[]” oéthnology products. Dechtron of Robert S.
Friedman in Support of Motion f@ummary Judgment (“FriedmareBl.”), Ex. 27. It was formed
in 2005 by Linda Spinella, Gloria Mellina, Kar&iogelzang, Rosemary Conway and “Ms. Batula
(all of whom were the wives of executivasdaboard members of another technology company,
ISD). Friedman Decl., Ex. 16 (L. SpifeDep. Tr.) at 23:4-14, 24:21-25:18;, Ex. 27. ITDis a
woman-owned business and a diversiipplier. Friedman Decl. xE16 (L. Spinella Dep. Tr.) at
24:8-9; Ex. 33 at ITDIST0176755.

While there is some dispute ashe reasons for ITD’s formatiosg¢eMotion at 4;
Opposition at 3), ITD appears to have been fortoddke advantage of an opportunity to become
a supplier of Sun products for Alcatel-Lucent (A1), a prominent network equipment provider.
SeeFriedman Decl., Ex. 16 (L. Spinella Dep. Tr.) at 20:23-21:17, 24:8-12; Ex. 27. ALU needs
supplier that was: (1) capable of providing aartenhanced supply clmamanagement services
(“dock-to-shop services”), and)(@ woman-owned enterpris&eeFriedman Decl., Ex. 16 (L.
Spinella Dep. Tr.) at 20:23-21:17, 24t&. 1TD met both requirements.

B. ITD’s Relationship with Sun

1. The Sun Agreement

Consistent with its purpose of supplyiAgU with Sun products, in June 2005, shortly
after ITD’s formation, ITD entered into an agmeent with Sun to become a Sun Partner (“Sun
Agreement”). SeeDeclaration of Vincent James Spinella (“Spinella Decl.”), Ex. B. The Sun
Agreement consisted of two main documentstli@)General Terms, and (2) the iForce Business
Terms Exhibit.1d. For the purposes of the instant roatiseveral provisions of these documents
are worth noting:

First, Section 9.1 of the General Terms prosittaat “[a]ll disputes will be governed by the
laws of California” and that “[c]hoice of law rideof any jurisdiction will not apply to any dispute

under the Agreement.” Friedman Decl. Ex. 30, General Tefrk §
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Second, the General Terms also provide tin]either the General Terms nor any
Agreement is intended to create a... franchiselationship,” Spinella Decl., Ex. B., General
Terms § 9.4.

Third, the iForce Terms agreement provide tfgither party may terminate this Exhibit at
any time upon ninety (90) days weh notice.” Spinella Decl. XEB., iForce Terms § 11.1(a).

Fourth, the iForce agreement strictly limitf'F use of Sun’s trade names. Specifically,
Section 12.1 provides thgtTD] is granted no right, title olicense to, or inteest in, any Sun
Trademark.” Spinella Decl., Ex. B, iForce Termb281. Section 12.2 further states that ITD only
has ‘limited, non-exclusive. permission to use... Sun['s] logo... to refer or relate to Sun’s
program for [ITD’s] Partner Type...'ld., 812.2 (emphasis added). Additionally, while the
agreement permits ITD to display Sun’s logo “ieqsale advertising and marketing materials,” it
is prohibited from displaying the logo on “pradupackaging, documentation... or other material
distributed with Products orétrendering of Servicesld., 812.2(b). Moreover, any pre-sale
advertising and marketing mai&s displaying Sun’s logo al$@ad to “prominently display
[ITD’s] own corporate name and logo...1t. §12.2(b).

Fifth, Section 4.2(e) of the iForce Terms stéteat ITD could disput an order within 15
days of receiving the invoice from SuBpinella Decl., Ex. B, iForce Terms4&(e). If a dispute
was raised within the specified time, ITD was regponsible for paying the outstanding invoice
until the dispute was resolvett.

Significantly, the Sun Agreement did not requifD to sell Sun’products exclusively.
SeeSpinella Decl., Ex. Bsee alsdeclaration of Valerie Wgner in Opposition to Oracle
America, Inc.’s Motion for Summary Judgméfitvagner Decl.”), Ex. D (Young Dep. Tr.) at
118:8-10 (stating that ITD was not arckisive reseller of Sun products).

2. ITD’s Business Model and Sale of Sun Products

After the execution of the Sun AgreemdhD began selling Sun’products. As a value
added reseller, ITD operated by pairing these prisduith its own “value added” products and
services. Wagner Decl., Ex.& ORCL00649835-37. ITD’s valwaded products and services
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included,inter alia, inventory and logisticaupport, customization &un’s services and products,
and product and supply chain managemdat. Spinella Decl., | 2.

While there was no contractualquirement that ITD limit itselio the sale of Sun products,
it, nevertheless, sold Sun’sgalucts almost exclusively. For example, in 2005, 100% of ITD’s
revenues were generated by its sale of Sun pted&pinella Decl. § 6. Similarly, in 2006, 2007,
2008, 2010, and 2011, ITD’s revenues from Broducts accounted for 99.86%, 61.83%, 77.229%
95.15%, and 96.09% of its total revenues, respegtivBpinella Decl. § 6; Wagner Decl., Ex. D
(Young Dep. Tr.) at 118:11-14 (stating that thastvmajority” of products that ITD sold were
Sun/Oracle products).

The pairing of ITD’s services and Sun’s protgugroved to be a particularly attractive
combination to potential customers. Denn@uig, a former Sun/Oracle executive, stated during
his deposition that ITD’s services were a “huwgenpetitive differentiator for” Sun and helped
produce “[h]uge” increases in Sun’s sal&gagner Decl., Ex. D (YounBep. Tr.) at 125:1-6,
125:21-22. For example, Sun was able to “levetéige additional servicebat ITD provided to
“win new OEM design [projects] with Alcatel-Lucent and Motoroléd’ at 125:1-6.

Despite enjoying a highly pfitable relationship with &, ITD did, at certain times,
consider selling Sun’s competitor’s productea@fpcally products manufactured by Hewlett
Packard (“HP”). SeeFriedman Decl., Ex. 42 (HP Businé®lan dated February 2010). ITD
appears to have considered thytion in response t@quests by its two largest customers, ALU
and Motorola, that ITD supply HPfmoducts in addition to Sun’sSeeFriedman Decl., Ex. 15
(Spinella Dep. Tr.) at 666:12-19. Notably, hewer, ITD did not actually begin selling HP
products until aftethe termination of the Sun Agreemeiiriedman Decl., Ex. 13 (Spinella Dep.
Tr.) at 100:18-101:15 (stating thatrior to September 2011, ITD dmbt engage in any significant
sales of HP products). ITD’s reluctance to sellgi&ducts earlier appears to have been due, in
part, to its concerns about jeog&ing its relationship with SunSeewWagner Decl., Ex B at

104:20-105:11; Friedman Decl., Ex. 28 (stating théije ITD was explomg the possibility of
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joining HP’s reseller program, Ordid not have a contract and kstibnsidered itselationship with
Sun to be its “highest... priority”).
3. ITD’s Marketing of Sun’s Products and Use of Sun’s Trade Name

In conjunction with its sale of Sun produdfED engaged in certaimarketing activities
relating to those products. Seplla Decl. § 12. These activiiéncluded sending out targeted e-
mails, as well as mailing brochures and other literatlde.ITD also created promotional items,
including banners, t-shirts, and brochures. Maihese items featuresun’s name and logo;
however, pursuant to the Sun Agreement, Sun’s logo was always accompanied by an equally
prominent ITD logo.SeeSpinella Decl., Ex. Fsee also Id.Ex. B, iForce Terms §2.2(b) (stating
that “pre-sale advertising and marketing materials” be&@ungs logo must also “prominently
display [ITD’s] own corporate name and logo”).

In addition to distributing literature amdeating promotional items, ITD constructed a
“‘demonstration facility” for Sun’groducts at its Edison, New Jers#fice. Spinella Decl.  24.
The demonstration facility contained signs dexieg Sun’s products and included special racks
that organized the cables connecting Sun’s equipment so that customers could see how the
were laid out.Id. § 25. Additionally, a Sun banner was displaykt. Over the course of Sun and
ITD’s relationship, numerous customersited ITD’s demonstration facilityld. § 26-27.

ITD has also presented evidence that it engagedrtain joint marketing efforts with Sun.
As set forth in James Spinella’s declaration, Sod ITD made joint markimg presentations to a
number of customers including Nokia-SiemenslUAIAT&T, and Huawei. Spinella Decl. § 8, 10,
28;1d. 1 11 (describing account planniagssion with 30 to 40 representatives from Motorola,
ITD, and Sun). The companies also jointly emtieetd certain customers, including taking them t
dinners, golf outings, and sporting evenit.  11.

4. ITD’s Investments in Its Business with Sun

In addition to selling and marketing Sun’s products, ITD made a number of investment

relating to its business with Sun. For examptea Sun Partner, ITD was required to invest

resources to ensure that itsfet@as knowledgeable about presaldesand post-sale tasks, as wel
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as “sizing, configuring, integrating, and deliveriservices on Sun Products....” Spinella Decl.,
Ex. D at ORCL00903417-21. ITD was also requitetiire specialized staff, including a
“technical architect,” who was responsible @i@signing, “deploy[ing,and integrat[ing] Sun
products....” Id. at ORCL00903404; Spinella Decl., § 21 {stg that ITD was required to employ
individuals with ISO and TSO d#fications, individuals who wer&ained in product assembly,
and individuals trained to place orders on Sun configurations). As recognized by Mr. Young
during his deposition testimony, ITD’s investm&mnt acquiring the necessary knowledge, skills,
certifications, and human resoureesre “significant.” Spinell®ecl., Ex. D (Young Dep. Tr.) at
114:1-115:12; Spinella Decl., T 21 (noting thED spent approximately $330,000 on Sun related
trainings and certifications). Moreover, the Wwhedge that ITD acquired was not useful with
respect to products manufactured by Sun’s competitdrgnoting that ITD’s knowledge of Sun
products was not transferrable to HP products).

ITD also constructed an 18,000 square footeration facility” inanticipation of a $100
million dollar integration dealSpinella Decl.  16. Notably,taf the termination of the Sun
Agreement, ITD was able to repurpose this facility to use HP products at “no additional cost.”
Friedman Decl., Ex. 6 (Browne Dep. Tr.) at 65:24-6619;Ex. 37 (ITD 2011 Business Plan for
HP) (stating that ITD’s “software developmehtsting, integration and professional services...
could be readily transitioned to focus on HP and IBM.”).

Additionally, ITD invested $1 million dollars ia Sun/Oracle specific inventory database
and a Sun/Oracle specific warehouse manageptatiorm. Spinella Decl. § 14. ITD also
invested substantial sums in “loaner” equipmeat thas placed at customer’s facilities to genera
more interest in Sun’s products. SpinellxDd] 15 (stating ITDrivested $615,000 in upgrading 4
“frame” for Motorola to include Sun storage products and spent “thousands of dollars a year”
purchasing Sun equipment that was loaned to AT&T).

C. The CDS Agreement

In 2009, Sun entered into an agreement Wehzon to provide services relating to a

content delivery system (“CDS Agreement”),iathwas intended to fution as an application
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store similar to Apple’s App Store. Friedmacl., Ex. 11 (Morrison Dep. Tr.) at 43:4-8. The
CDS Agreement required that Sun “engage tineices of Certified MVWDVBE Suppliers for an
amount equivalent [to] at leasgbiteen percent (18%) tfie dollars spent under th[e] Agreement”
Friedman Decl. Ex. 17 at Ex. E; Opposition at ¥krizon requested thigrovision in order to
ensure that it would be able to receive “diversigdits” in connection with the project. Friedman
Decl, Ex. 70 at 122:7-16. Verizaiso believed that the use oflizersity supplier would enhance
its reputation with the federal governmeid. at 48:20-22. Prior to ¢hcontract’s execution, Sun
and Verizon agreed that ITD would thee diversity supplier on the projecdeeWagner Decl., Ex.
L (Morrison Dep. Tr) at 113:4-14.

The CDS Agreement was terminated in February 2&EEWagner Decl., Ex. L (Morrison
Dep. Tr.) at 146:23-147:3.

D. The Last Time Buy Agreement

In mid-2008, ITD purchased certain soon-todiscontinued (“Last Time Buy”) inventory

from Sun for the purpose aéselling it to Motorola. Wgner Decl., Ex. E at ITDIST0002058;

Friedman Decl., Ex. 2 at No. 8. ITD contends thathe time of purchase, Sun agreed to “mitigate

ITD’s risk” if ITD was unable to sell itkast Time Buy inventory to Motoroldd.. Sun contests
this claim. Motion at 21.

In any event, ITD was ultimately unable tdl sdl of the Last Time Buy inventory as
planned, and ITD approached Sun for aasist. Wagner Decl., Ex. E at ITDIST0002058;
Friedman Decl., Ex. 2 at No. 8n an August 2009 email, Donald Bunker, Sun’s Senior Sales
Executive, confirmed that, durirgmeeting between ITD and Sun regarding the Last Time Buy
Inventory, Sun agreed that it wduinodify its agreements with ITD to provide ITD with additiong
discounts to be used “towards funding the [Last@ Buy] inventory that Motorola will not be
purchasing....” Wagner Decl., Ex. E at ITDI@I02058. Mr. Bunker further stated that it was
Sun’s “intentfion] to keep” thdiscounts in place “until the $USD of inventory [had] been
funded for ITD.” Id. ITD contends these discounts wdrscontinued before Sun was able to

recoup its $6 million. Friedman Decl., Ex. 2 at No. 8.
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E. Oracle Terminates ITD

In January 2010, Oracle acquired Sun. Wadrexl., Ex. M (Althoff Dep. Tr.) 19:16-17.
Shortly after acquiring Sun, Oracle undertook a plashifi Sun’s sales tis top customers from
an indirect model, in which sales were madeulgh resellers like ITD, to a direct model, in which
product was sold directly by Oracl&d. at 19:13-23see alsdVagner Decl. Ex. T at
ORCL00252636-37 (stating that Oracle’s goal was to transition Sun’s top Global Accounts to
“100% direct sales” and to makKjg]ndirect sales *highly* non-stadard”). The customers Oracle
intended to transition to the direct sales model included ITD’s two biggest customers, ALU an
Motorola. SeewWagner Decl., Ex. M (Althoff Dep. Tr.) &9:3-11; Friedman Decl., Ex. 55 (stating
that, in 2009, Alcatel-Lucent accountied 90% of ITD’s accounts receivable).

On July 1, 2010, Oracle sent a “Notice of Terrtio/@ to ITD. Spinella Decl., Ex. | (*July
Notice”). This notice purporteto terminate all agreements, including the Sun Agreement,
between Oracle/Sun and ITD effective October 15, 2[10The notice did not set forth any
reasons for the terminatiord.

On August 10, 2010, Oracle sent a follow-up letétracting the July Notice. Spinella
Decl., Ex. J. The retraction letter statedtttine July Notice “was sent in errold. Oracle has
adduced evidence that when the July Notice was €gatle was in the process of terminating its
agreements with “thousands” of Sun Partnesthat ITD was added to the list due to an
“administrative error.”SeeFriedman Decl., Ex. 10 (Lewis Dep. Ta)91:6-92:6. Oracle contends
these distributors were being terminateddivance of being movexver to Oracle’s Partner
Network program.SeeFriedman Decl., Ex. 1 at No. 4ee als@pinella Decl., Ex. | (July Notice)
(stating that ITD would “receive informati@bout joining the OraelPartner Network”).

On September 30, 2010, just two months dfterJuly Notice, ITD received a second
notice of termination. Spinella Decl., Ex. K (“Septber Notice”). In this notice, Oracle stated
that the termination woulde effective December 31, 201Rl. Again, the notice did not provided

any reasons for the terminatiold.
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On December 29, 2010, after the close of bissinand two days before the Sun Agreeme
was set to terminate, Oracle sent ITD an agreethahpurported to amend the Sun Agreement.
Wagner Decl., Ex. AF at ORCL00268556. Under the amended agreement, ITD would be
restricted to selling to only threestomers: Motorola, ALU, and HD LogiXd. Furthermore, the
amended agreement would terminafter six months, on June 30, 201Id. Internal Oracle
documents suggest that the purpose of this agmeewas to allow ITD to continue to act as a
distributor while Oracle completed itansition to direct salesSeeWagner Decl., Ex. AC at
ORCL00498780 ((“CGBU'’s approach is to transitedhNEP business from [a mix of direct and
indirect sales] ... to 100% diretd NEP sales... [d]uring ouransition, approval is needed for
eight partners [including ITD] to enable business continuity.aubh... [the] transition to a direct
sales model.”). ITD signed the amended agreement on January 3, S/ agner Decl., Ex.

AF at at ORCL00268558.

On April 15, 2011, approximately a month after tlitigation began and 76 days before th¢

Amendment to the Sun Agreement was schedulégrtainate, Oracle sent ITD a third notice of
termination. Friedman Decl., Ex. 57. In th#de Oracle stated thétwas terminating ITD
because of its failure to pay invoices totaling $19,105,39dd.1Notably, the alleged non-
payment had begun in July 2010 (just affeD received tie July Notice).SeeFriedman Decl., Ex.
3. The April Notice provided ITD with 60 days pay the invoices or the parties’ agreement
would be terminatedld. ITD failed to pay the invoicesnd the Sun Agreement was terminated.
Il. PROCEDURAL BACKGROUND

On March 2, 2011, ITD filed a complaint agsti Oracle in the Super Court of New

Jersey. ITD alleged eight causes of action inolgid(1) violation of the New Jersey Franchise

Protection Act (“NJFPA”); (2) breaabf contract; (3) breach of the covenant of good faith and fair

dealing; (4) tortious interference with contrg& tortious interferenceith prospective economic
advantage; (6) promissory estoppel; (7) ungustchment; and (8) declaratory judgmeSeel 1-
CV-02135-LHK, ECF No. 1-1.
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On March 7, 2011, Oracle filed suit in therth®@rn District ofCalifornia. 11-CV-01043-
LHK, ECF No. 1. In its action, Oracle soughtrézover the approximately $19.1 million in unpaig
invoices. Id. Oracle alleged causes of action for breafctontract, account stated, and goods so
and delivered.ld.

On March 10, 2012, Oracle removed ITD’s New dgrgction to the United States District
Court for the District of New Jeeg and then successfully movediave the case transferred to th
instant Court. 11-CV-02135-LHK, ECF Nos.Adal2. After ITD’s case was transferred, it was
related to Oracle’s actiorSeel1-CV-01043-LHK, ECF No. 70.

On July 12, 2012, Oracle submitted its Motion for Summary Judgment. Oracle seeks
summary judgment as to ITD’s: (1) first caudeaction for a violatiorof the NJFPA; (2) second
cause of action for breach of caattt; (3) third cause of actionrfbreach of the covenant of good
faith and fair dealing; (4) fourtbause of action for intentional interference with contract; (5) fifth
cause of action for tortious imference with prospective econonaidvantage; and (6) sixth cause
of action for promissory estoppel. Oracle aseks summary judgment on its affirmative claims
relating to the $19.1 million in outstanding invoices.

ITD filed its Opposition on July 26, 2012 (pposition). Oracle filed its Reply on August
2, 2012 (“Reply™).

1. LEGAL STANDARD
Under Federal Rule of Civil Procedure 56(&)e court shall grant summary judgment if

the movant shows that there is no genuine dispuie @aisy material fact ahthe movant is entitled

to judgment as a matter of law.” Fed. R. Civ. P. hb6{daterial facts are those that may affect the

outcome of the casesee Anderson v. Liberty Lobby, Ing€77 U.S. 242, 248 (1986). A dispute as
to a material fact is “genuine” the evidence is such that “a reaable jury could return a verdict
for the nonmoving party.’See id “[l]n ruling on a motion for ssnmary judgment, the judge must
view the evidence presented through the prism of the subvgt@videntiary burden.ld. at 254.
The question is “whether a jury could reasondiolgt either that the [mving party] proved his

case by the quality and quantityefidence required by the govargilaw or that he did not.1d.
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“[A]ll justifiable inferences must be drawn in [the nonmovant’s] favd@&e United Steelworkers
of Am. v. Phelps Dodge Cori865 F.2d 1539, 1542 (9th Cir. 1989) (en banc) (citinderson
477 U.S. at 255).

The moving party bears the initi@sponsibility for informing th district court of the basis
for its motion and identifying those portionstbé pleadings, depositiongferrogatory answers,
admissions and affidavits, if any, that it conteddmonstrate the absence of a genuine issue of
material fact. See Celotex Corp. v. Catrett77 U.S. 317, 323 (1986). A party opposing a propef
supported motion for summary judgment “may nat tgoon the mere allegations or denials of
[that] party’s pleading, but . . . must set forth sfiedacts showing that theris a genuine issue for
trial.” SeeFed. R. Civ. P. 56(e¥ee also Andersod77 U.S. at 250. The opposing party need nq
show the issue will be resolved conclusively in its faee Andersqr77 U.S. at 248-49. All
that is necessary is submissiorsafficient evidence to create a material factual dispute, thereby
requiring a jury or judge to resolve tparties’ differing ver®ns at trial. See id.

The moving party bears thatial burden of identifyinghose portions of the pleadings,
discovery, and affidavits that demonstrate theeabe of a genuine issof material fact.Celotex
Corp, 477 U.S. at 323. Where the moving party will htheburden of proof on an issue at trial,
it must affirmatively demonstratbat no reasonableiér of fact could find other than for the
moving party, but on an issue for which the oppogiady will have the burden of proof at trial,
the party moving for summary judgment need onlynpout “that there is an absence of evidence
to support the nonmoving party’s caséd. at 325;accordSoremekun v. Thrifty Payless, 609
F.3d 978, 984 (9th Cir. 2007). Once the movingypaneets its initiaburden, the nonmoving
party must set forth, by affidavit or as otherwpsevided in Rule 56, “speft facts showing that
there is a genuine issue for trial®nderson477 U.S. at 250.

V. DISCUSSION
A. Choice of Law
As an initial matter, the Sun Agreement us a choice of law praion. Specifically,

Section 9.1 states that “[a]ll digies will be governed by the laws California” and that “[c]hoice
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of law rules of any jurisdiction will not apply to any dispute under the Agreement.” Friedman
Decl. Ex. 30, General Term98L. Thus, prior to considering tparties’ claims, the Court must
determine whether this provision should apply.

In determining whether to respect a contatthoice of law provision, federal district
courts sitting in diversity argenerally bound by the choice of lgnrovisions of the state in which
they reside.See Hoffman v. Ciiank (S.D.), N.A546 F.3d 1078, 1082 (9th Cir. 2008) (applying
California’s choice of law rule deip choice of law provision in contract). However, when a cas
is transferred pursuant to 28 UCS§ 1404, as this case was, “thensferee district court [is]...

obligated to apply the state ldtat would have been appliedlifere had been no change of

venue.” Van Dusen v. BarragiB76 U.S. 612, 639 (1964uperseded by statute on other grounds

Because the instant case is adyualconsolidation of two related cases, which were filed in
different states, the law governing eachtya affirmative claims may differ.

ITD originally brought its claims in the Distriof New Jersey. Thus, this Court must appl
New Jersey choice-of-law rules in determiningetiter the parties’ selection of California law
should be honoredSee Ferens v. John Deere (404 U.S. 516, 524-25 (1990) (holding that,
pursuant td/an DusenMississippi choice of law tes applied following the transfer of the case t
Pennsylvania under Section 1404).o&dly speaking, New Jersey ct@iof-law rules provide that
“courts will uphold the contractliahoice [of law] if it does notiolate New Jersey’s public
policy.” Instruction Sys., Inc. v. Computer Curriculum CdfpSI”), 614 A.2d 124, 133 (N.J.
1992) (citation omitted).

ITD’s first cause of action alleges a viotatiof the New Jersey Franchise Protection Act
(“NJFPA”). Applying New Jersey’shoice-of-law rules, courtsave found that contractual
choice-of-law agreements that prevent applicatibthe NJFPA by selecting the substantive law
from another state are contraoyNew Jersey public policySee, 1S1614 A.2d at 133-35 (holding
that New Jersey law applied to plaintiff's NJEBlaim despite the presence of a choice-of-law
provision selecting California law in the contrac§ccordingly, the Court will apply New Jersey

law for the purposes of resolving this claihd. With respect to ITD’s other claims, courts
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applying New Jersey’s choice-of-lawles have concluded that the parties’ choice of law should
respected with regards to common law clairSee Goldwell of N.J., Inc.v. KPSS, Ji&22 F.
Supp. 2d 168, 193 (D.N.J. 2009) (holding that, where the contract included a choice of law
provision selecting Maryland lawew Jersey law was applidatio the NJFPA claim but
Maryland law was applicable tbe non-NJFPA claims). Accordingly, ITD’s remaining causes O
action will be decided under California law.

Oracle’s claims were originallgrought in this districtSeeCompl.,EFC No. 1. Thus,
even in the absence of the j@st choice of law provision, Oracteclaims would be governed by
California law. Accordingly, th€ourt need not determine whett@alifornia choice-of-law rules
would uphold the parties’ chae of California law.

B. ITD’s New Jersey Franchise Practices Act Claim

Oracle moves for summary judgment on ITD’stfcause of action fa violation of the

New Jersey Franchise Practices Act (“NJFRAThe NJFPA prohibits a franchisor from

“teriminat[ing], cancel[ing,] or fail[ing] to renew faanchise without good cause.” N.J. Stat. Ann|

856:10-5 (West). Under the statute, a “franchiseleBned as “a written arrangement . . . in whic|

[1] a person grants to anothergen a license to use a trade name, trade mark, service mark, of

related characteristics, and [2]vwmich there is a community of interest in the marketing of good
or services....”ld. 856:10-3 (West). The NJFPA additionalgquires that the franchise “establish
or maintain a place of business withhe State of New Jersey.ld. 856:10-4. Accordingly, in
order to qualify as a franchiseder the NJFPA, ITD must show thél) the franchisor granted the
franchisee a “license”; (2) theis a “community of interésbetween the franchisor and
franchisee; and (3) the partiesntemplated that the franchis@euld maintain a “place of
business” in New JerseyCooper Distrib. Co. v. Amana Refrigeration, In83 F.3d 262, 268-69
(3d Cir. 1995) (citing N.J. &t. Ann. 88 56:10-3a, -4).

Oracle contends that summanglgment is appropriatas to ITD’s NJFPA claim for several
reasons. First, Oracle argues that ITD is notrcfisse because it did not have a license. Motior

at 11-13. Second, Oracle argues thate was no community ofterests between Sun/Oracle and
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ITD. Id. at 13-17.Third, Oracle argues that ITD did not mi@im a place of busess as required
by the statuteld. at 17-18. Finally, Oracle argues thagaedlless of whether ITD is a franchise,
Oracle did not violate the NJFPA becausdidt not terminate ITD without good caude. at 18-
19. The Court considers each of these issues in turn.
1. License in Oracle’s Trademark
a) The Parties’ Contentions Regarding the Licensing Issue
Oracle argues that ITD’s claims under thd=RA must fail as a matter of law because ITD
does not have a “license” to use Oracle’s trageenand is therefore nat“franchise” within the

meaning of the statute. Motion at 10-11. Ceamntends that ITD cannbave been granted a

license because the contract between the parties explicitly disclaims the existence of a licensg.

Motion at 11; Friedman Decl. Ex. 30, iForce Termi8l (“[ITD] is granted no right, title or
license to, or interest in, any Sun Trademark.”). Moreover, under the contract, ITD was perm
only “limited, non-exclusiveuse of Sun’s logo, and when ngithe logo, ITD was required to
comply with strict guidelines. Motion at 6 (citifgiedman Decl. Ex. 30, iForce Term432)
(emphasis added). For example, ITD could ardg the logo “to refer.to Sun’s program for
[ITD’s] Partner Type....”ld. Additionally, when using thefo in “advertising and marketing
materials,” ITD also had to “prominentlysgilay [its] own corporate name and logo..ld.
§12.2(b). Oracle contends thesgttel provisions show that izense was conferred in this
case’

ITD responds that Oracle’s reliance on the @xttis misplaced. ITD contends that, in

determining whether a license exists, Newsdg courts look beyoritie parties’ written

% In its Reply, Oracle also argues that ITD’s frhise claim is barred because the Sun Agreemen
“[o]n [i]ts [flace,” disclams the existence of a franchise. Reply &&¢General Terms § 9.4
(“Neither the General Terms nor any Agreemeimmtsnded to create a... franchise....”). To the
extent that Oracle is arguing that its disclaimiethe existence of a franchise in the franchise
agreement isompletelydispositive of the issue, notwithatiing any other evidence regarding the
parties’ relationship, this argument is rejectedadly fails to suppothis argument with any law.
Moreover, Courts have held that: “The questdmhether the business relationship between the
parties constituted a franchise... [requires] aaneixation of both the language of the [contract]..
and of the parties’ practices and course of condugbithern States Co-op., Inc. v. Global AG
Associates, IncNo. 06-1494, 2008 WL 834389, at *4 (E.D. Penn. 2008) (c{@iagsidy Podell
Lynch, Inc. v. SnyderGeneral Carp44 F.2d 1131, 1137 (3d Cir. 1991)).
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agreement.SeeOpposition at 14 (citindtithuanian Commerce Corp., Ltd. v. Sara Lee Hosiery
179 F.R.D. 450, 471 n.9 (D.N.J. 1998)). CitisgandCooper ITD argues that, in determining
whether a license exists, theurt should focus on whethiirere was a “perception among
customers” that the parties were “intally related.” Opposition at 13 (citinl, 614 A.2d 124,
Coopetr 63 F.3d 262). ITD contends that theresvgach a perception among its customésat
13-14. Accordingly, ITD argues that there is evidesufficient to create a dispute of material
facts as to whether it had a licerisethe purposes of the NJFPAd.

Having reviewed the parties’ submission® @ourt concludes that ITD has presented
sufficient evidence of a license to survive summary judgment.

b) The Law Governing the Licensing Issue

The “hallmark” of a franchise license is thhe franchisor gives its “imprimatur” (its
approval) “to [the franchisee’s] business enterpnsespect to the [francor’s] product” and that
its trade name induces “the consuming publiexpect from [the franchisee] a uniformly
acceptable and quality controlled seevendorsed by” the franchisoNeptune T.V. & Appliance
Serv., Inc. v. Litton Sys., Inc. (“Neptune?62 A.2d 595, 599 (App. Div. 1983). The mere right t
use a franchisor’s name or mark in marketingftaechisor’s products is msufficient to confer a
license.ISI, 614 A.2d at 138. Rather, the franchisee “must use the name of the franchisor ‘in
a manner as to create a reasonable belief on thefghe consuminguyblic that there is a
connection between the... licensor and licenseeltigh the licensor vouches, as it were, for the
activity of the licensee.”ld. at 139 (quotindNeptune462 A.2d at 599). In determining whether 4
license is present, the Court must consider niytthie parties’ written agreement, but also their
“relationship.” ISI, 614 A.2d at 13%ee also Coopeb3 F.3d at 272 (holding that a reasonable
jury could have “inferred the existence of i@éinse’ based on various aspects of the lengthy
Amana-Cooper relationship”).

Two caseslSI andCooper are instructive witlespect to the factothat are relevant in
determining whether a license has been grantetSllthe plaintiff, Instructional Systems Inc.

(“IS1”) was the exclusive distoutor of defendant Comput@urriculum Corporation’s (“CCC”)
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computerized educational-learning systems for the northEgis614 A.2d at 126. ISI alleged that
it was a franchise under the NJFPA, and thiaad been improperly terminated by CCId. at

127. In addressing the licensing issthe Court noted that I1SI ¢hdalways operated under its own
trade name, and... [did] not use CCC’s name ost&Bonery, business cards, or on any businesg
signs”; however the Court held that the “relatinips between the partieadicated the presence of
a license.ld. at 139. The factors the Court considdreceaching this corlasion included, among
other things, that: (1) ISI waséquired.. to ‘useits best effortso maintain angpromoteCCC'’s
name, trademark and logo on the Produdts,(emphasis in original); (2) 1SI wagsohibitedfrom
selling any of CCC’s competitor’s producid,, (3) CCC’s product was “not an ‘off-the -shelf’
product... [but instead] it [was] a unique combioatdf hardware and software whose identity
[was] integrally related with that of I1SIid.; and (4) I1SI was CCC's exclusive distributor and
“CCC explicitly promoted ISI” as sucld. at 140. The Court helddhthese facterwere enough

to “inducel] the consuming public to expect frégi a uniformly acceptable and quality controlleg
service endorsed by CCC itselfid. (internal punctuation omitted).

Similarly, in Cooper the Court held that plaifitiCooper Distributing Co., Inc., a
distributor of and authorizeskrvice provider for defendant Aama Refrigeration, Inc.’s home
appliances, had a license in Amana’s éradme for the purposes of the NJFR&, 63 F.3d at
273. In reaching this conclusion, the Court ndated: (1) Cooper washe exclusive Amana
distributor and servicer of Amana products”y Goper’s showroom disgyed the Amana sign;

(3) Cooper’s servicemen wore Amana uniforms;Gdpper’s servicemen weftmtegrally related”
to the proper function of Amana products beedaih® agreement between the parties “required
Cooper to give ‘warranty’ service” on Amangsoducts; and (5) “Cooper’s customer service was
important so that customrgewould distinguish Amanadm other manufacturers...Id. at 272-73.
The Court also emphasized the faet Cooper’s dealers had testif that they “regarded Amana

and Cooper as being ‘one and the samkd:"at 273.

16
Case No.: 5:11-CV-01043-LHK and related case 11-CV-02135-LHK
CORRECTED ORDER GRANTING IN PART AND DENYING IN PART ORACLE AMERICA INC.’S MOTION
FOR SUMMARY JUDGMENT




United States District Court
For the Northern District of California

© 00 N o o -~ w N Pk

N N N N N DN DN NN R R R R R R R B R
0o N o 0N WN P O ©OW 0o N O o WwWN P O

C) Application to the Instant Case

To be sure, this case is different ti8handCooperin several respects. For example, IT
was not Sun’s exclusive distributfor any region or marketSee 1S1614 A.2d at 139Cooper 63
F.3d at 273 (finding it “noteworththat Cooper was the exclusiféenana distributor to local
dealers in Cooper’s four-state territory'l)ID was also not prohibited from selling Sun’s
competitor’s products, nor was itgguired.. to... promotgSun’s] name....”ISl, 614 A.2d at
139. Furthermore, ITD’s sales staff did not wear Sun unifor@soper 63 F.3d at 272.

Moreover, it is arguable whether ITD’s usieSun’s logo at marketing events and on
promotional items, including “banners, t-shidad brochures,” shows that ITD was a franchise
licensee. Opposition at 14. Consistent wiih terms of the Sun Agement, each of the

promotional items bearing Sun’s logo also bore an equally prominent ITD &egSpinella

Decl., Ex. F. Some courts have held that suehafig franchisor’s logo is indicative of a franchise

license. Seelithuanian Commerce Corpl79 F.R.D. at 471 (holding that LCC’s use of
“numerous promotional devices” includingter alia, “a van prominently displaying the LCC
name alongside a L’'egg’s [the franchisor’s profiposter” was sufficient tenable a reasonable
jury to find that there was a licensé)thers have suggest#uht it is not. See Liberty Sales
Assocs., Inc. v. Dow Corning Coy816 F. Supp. 1004, 1010 (1993) (holding that Dow’s

authorizing “Liberty to provide..promotional gifts” with “bothDow and Liberty’s names printed

on them” did not turn Liberty into a licensee foe fhurposes of the NJFPA). This Court need nof

reach this issue.

This Court concludes that ITD has presentdticsent evidence to creata material factual
dispute as to whether ITD had a franchise licer&ignificantly, ITD has msented evidence that
at least one of its two priany customers, Alcatel-Lucehtbelieved that Sun vouched for the
activities of ITD.” Waner Decl., Ex. D., (Young Dep. Tr.) at 122:18-22. According to August

Manz, ALU’s former Global Supplier Relationship Nager, he considered ITD to be “essentially]

* Defendants concede that the “vast majorityT@’s business” was from Alcatel-Lucent and
Motorola. Motion at 13. Indeed, in 2009, Aleat.ucent accounted for 90% of ITD’s accounts
receivable.SeeFriedman Decl., Ex. 55.
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an extension of Sun.” Declaration of Aug&stManz, Jr. (“Manz Decl.”), ECF No. 161, | 4.
Indeed, Sun appears to have shared this vidtagner Decl., Ex. D (Yawg Dep. Tr.) at 120:18-20
(stating that “resellers were antension of Sun as a compalpygf their products[,] and their
services”). As recognized (@oopet the perception among customdnat the franchisor and
franchisee share a “special relatiopstor that they are “one anddlsame” is a critical factor in
determining the existence of a franchise licertsee Cooper63 F.3d at 273. In this case, there
were several factors that magve contributed to the perdem that Sun vouched for ITD.

First, ITD has presented evidence suggestingthatarketing services were “integral[]” to
Sun’s marketing schemé&ooper 63 F.3d at 272. In order toduce its own overhead, Sun relied
heavily on resellers like ITBb market its productsSeewWagner Decl., Ex. D. (Young Dep. Tr.) at
119:10-17. Indeed, approximately 50 to 60 percéibun’s sales were accomplished through
resellers like ITD.See also idat 120:20-24. Thus, resellersdikTD were Sun’s representatives
in the market. This could have led ITD’s custos) particularly ALU ad Motorola, to perceive
“that [Sun] vouched for [ITD’s] use of [Sun’s] nameCooper 63 F.3d at 272.

Second, ITD’s value added services appeaiate been designed “to [promote] the prope
functioning of [Sun’s] products.Cooper 63 F.3d at 272 (holding Cooper’s repair services werej
integrally related to the functioning of Amangiducts). For example, ITD provided services
including,inter alia, customization of Sun’s products, igtation services,ra facilitation of
infrastructure deployments. Spinella Decl., 1 2eSéhservices facilitateadle deployment of Sun’s
products and ensured that Sun’s produow$ customer needs. Indeed, a€aoper ITD’s
services appear to have been “a huge competitive differentiator” for Sun. Wagner Decl., EXx.
(Young Dep. Tr.) at 125:1-6, 21-2Cpoper 63 F.3d at 273 (noting the fact that Cooper’s servics
were “important so that custonsawould distinguish [Sun] from leér manufacturers.”). Thus, the
role ITD’s value added services played in emguthe proper functioning of Sun’s products may
have also fostered the percepttbat Sun vouched for ITD’s workCooper 63 F.3d at 272.

Third, Sun directly warrantied all products poased through ITD. Wagner Decl., Ex. D.,
(Young Dep. Tr.) at 120:25-121:3. Indeed, the presef a “direct[]” warranty from Sun was a
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critical factor in many customer’s de@ss to purchase Sun’s products from ITID. at 121:19--
25. As recognized by Mr. Young, one of Sun’s fermaxecutives, this warranty “further cause[d]
customers to believe that ITD was an extension of Sldh.at 121:13-18.

Fourth, Sun, rather than ITD, negotiated phieing for sales of Sun’s products. Manz
Decl., 5. Sun’s role in negdtirgg pricing could lead a reasonaldonsumer to conclude that,
when it purchased product from ITBun was vouching for that product.

Fifth, ITD displayed Sun’s banner aladjo in its corporate officesSeeSpinella Decl., |
25. This factor was found to be indicative of a licengéanper See id.63 F.3d at 272 (inferring
the existence of a license in part becd@mper’'s showroom dispj@d the Amana sign”).

In light of these facts, the Court is unabletmclude, as a matter laiw, that ITD did not
have a franchise license fibre purposes of the NJFPA.

Oracle’s reliance oRride Tech. Inc. v. Sun Migsystems Computer Coffor the
proposition that no license existsthre present case is misplaced., No. C-94-7001, CCH Bus.
Franch. Guide, 1 10,407 (Mar. 3, 1994).Phide, the Court concluded th&ride, a New Jersey
corporation in the busiss of selling computers, softwaregdatomputer consulting services, was
not a Sun franchise under the NJFRA. at 3-4. WhilePride did involve a nearly identical
contract provision governing Pridetise of Sun’s trade name, itistinguishable in at least two
material respectsld. at 2. First, théride Court emphasized that Prideld “different types of
computers manufactured... by various companiég.’at 1, 3. As will be discussédfra in
Section 11I(B)(2) almost allTD’s revenues came from its sale of Sun’s produiseSpinella
Decl. § 6. Second, Pride was decided on a motion for preliminary injunction and, unlike the
present case, there was no factual record indg#hat “consumers felt that the franchise and
franchisor were... one and the same. Pride at 3;see alsdvlanz Decl., 1 4.

The remaining cases cited by Oracle aralang inapposite. Motion at 11 (citinGolt
Indus. Inc., v. Fidelco Pump & Compressor Cofa4 F.2d 117, 119 (3rd Cir. 19880puthern
States Co-op., Inc. v. Global AG Associates, INo. 06-1494, 2008 WL 834389, *7 (E.D. Penn.

2008);Liberty Sales Associates, In816 F. Supp. at 1010-11. Significantly, in these cases, the
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was no deposition testimony, customer affidavtspther evidence showing that consumers
believed the franchisor vouched for the franchisee\(vagner Decl., Ex. D (Young Dep. Tr.) at
122:18-22), or that the franchisee veasextension of the franchisaeeManz Decl., | 4.

For the reasons stated above, the Courtede@racle’s motion for summary judgment with
respect to the licensingsue. The Court notes, however, that in reaching this conclusion, it dog
not express a view on thelative merits of th@arties’ positions.

2. Community of Interest

Oracle also contends that suamy judgment is appropriate because there is no “commur
of interest” between ITD and Oracl&lotion at 13. As set forth ik5l, a community of interest
exists “when the terms of the agreement betweempdhnties or the natuod the franchise business
requires the licensee, in the interest of therlsed business’s succeassnake a substantial
investment in goods or skill that will lmé minimal utility outside the franchiseld. at 142
(quotingCassidy 944 F.2d at 1143). “Thus, in orderftod a ‘community of interests,’ two
requirements must be met: (1etdistributor’s investments must have been ‘substantially
franchise-specific’, and (2) the distributor musvé®een required to make these investments by,
the parties’ agreement oretmature of the businessCooper 63 F.3d at 269.

Oracle contends that ITD canredtablish there was a comnityrof interest between Sun
and ITD because ITD cannot show it made any Baamt franchise-specific investments. Motion
at 15. Oracle’s argument fails. ITD has addusafficient evidence of substantial franchise
specific investments.

For example, ITD has adduced evidence shguhat it was contciually obligated to
make substantial investments in developing Swetifip knowledge and skills, including “[s]erver
training, software training, partner training, [and] servicaming....” Wagner Decl., Ex. D
(Young Dep. Tr.) at 114:15-18; Spinella Deé&x. D at ORCL00903417 (“Partners must be
knowledgeable in sizing, configuring, integratimnd delivering services on Sun Products..ld’);
at ORCL00903417-21 (discussing training courses and accreditation process). ITD was also

required to hire specialized staff, including a lteical architect” with rgsonsibility for designing,
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“deploy[ing,] and integat[ing] Sun Products....”Spinella Decl., Ex. D at ORCL00903404;
Spinella Decl., § 21 (stating that ITD was reqdito employ individuals with ISO and TSO
certifications, individuals who wetteained in product assemblyncindividuals trained to place
orders on Sun configurations).

As recognized by Mr. Young, a former SOnécle executive, ITD’s investments in
acquiring Sun specific knowledge were “signifitd Wagner Decl., Ex. D (Young Dep. Tr.) at
114:1-4; Spinella Decl., § Zhoting that ITD spent apprimately $330,000 on Sun related
trainings and certifications). Moreover, the knedde ITD acquired was not transferable to Sun’
competitor’s products. Wagner Decl., Ex(ung Dep. Tr.) at 114:1-19-115:12. ITD’s
investment in acquiring knowledgdout Sun’s products, thereéoiconstitutes substantial
franchise-specific investmentSee Cooper63 F.3d at 270 (holding that Cooper’s significant
investments in “the acquisitiarf knowledge about Amana produtcssipported the conclusion that
there was a community of intetebetween Cooper and Amana)

ITD has also adduced evidence that it weglired to make other non-transferable
investments in order to facilitatts business with Sun. For expl®, ITD invested $1 million in a
Sun/Oracle specific inventory @dase and a Sun/Oracle specific warehouse management
platform. Spinella Decl.  14.ITD also invested significant ss in “loaner” equipment as a
means of generating interest in Sun’s produ8sinella Decl., { 15 (stating ITD invested
$615,000 in upgrading a “frame” for Motorolaitelude Sun storage products and spent
“thousands of dollars a year” purchasing Sunmigagent that was loaned to AT&T). These
investments further support the conclusion th& made substantial franchise-specific

investments.

> |TD also contends that its investmenttie 18,000 square foottegration facility was
non-transferable. Opposition at Xitihg Spinella Decl. § 16). Thigssertion is dubious in
light of Mr. Browne’s testimony that ITD was lalto repurpose this facility to use HP
products at no additional cost. Friedman Ddek. 6 (Browne Dep. Tr.) at 65:24-66:9; EX.
37 (ITD 2011 Business Plan for HP) (stating that ITD’s “software development, hosting,
integration and professional services... cdutdreadily transitioned to focus on HP and
IBM.").
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The existence of a community of interessalso supported iye fact that ITD
received the vast majority @k sale of Sun productSee Cooper63 F.3d at 272 (stating
that economic dependence is “the ‘mospartant’ factor in determining whether a
community of interest exists”). For example in 2005, ITD received 100% of its revenue
from its sale of Sun products. Similarly, in 2006, 2007, 2008, 2009, and 2010, ITD’s
revenues from its sale of Suroducts accounted for 99.86%, 61.83%, 77.22%, 95.15%,
and 96.09% of total revenues, respectiveédgeSpinella Decl. { 6. The high percentage of
ITD’s revenues attributable to the saleSain products further supgsithe conclusion that
there was a community of intetebetween ITD and Oraclé&ee Cooper63 F.3d at 272
(concluding that there was a community of iests between plaifitiand defendant where
85% of plaintiff's revenues wergerived from defendant’s producfs).

In light of ITD’s evidence of substantial franchise-speivestments, the Court
cannot conclude, as a matter of law, thatéhwas no community afterest between ITD
and Oracle. Accordingly, @cle’s motion for summary judgment on this ground is denied.

3. Place of Business in New Jersey

Oracle also contends that I'Mas not a franchise because it did not maintain a place of
business in New Jersey. Motiah19. Oracle argues that ITCEslison, New Jersey facility does
not constitute a “place of businessgider the aforementioned statbecause “the vast majority of
ITD’s products are sold remotely . . . and delivesethe customers’ facilities.” Motion at 17.
This argument fails.

Under the NJFPA, “ ‘Place of business’ mearfsxed geographical location at which the

franchisee displays for sale and sells the fresaels goods or offers for sale and sells the

® In the Motion, Oracle also argues that ITD carsimw the existence of@mmunity of interests
because it cannot show that: (1) Oracle exercised “control”l®ierand (2) a “disparity in
bargaining power” between ITD and OracMotion at 13. Theseaattors, along with the
“presence of a franchise-speciinvestment” and “economic dependence,” were identified in
Cassidyas factors that are relevant in determiniigether there was a conmity of interests.Id.,
944 F.2d at 1140. In light of the evidence of ITBiUbstantial franchise specific investments and
ITD’s dependence on Sun’s products for its reventiesCourt concludesdhthere is sufficient
evidence of a community of interests. Accordingthe Court need not consider the additional tw
factors raised by Oracle.
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franchisor's services.” N.J. Stat. Ann. 8 BB3 (West). Ordinarily, the place of business
requirement demands something mitvan “an office [or] a warehouseld. However, courts
have recognized that, under certain circumstareeommercial office may qualify as a place of
business under the Act.

For example, inSl, the Court held that the placelmfsiness requirement was satisfied by
ISI's Hackensack, New Jersey office, which wasated on the sixth floor of a commercial office
building. ISI, 614 A.2d at 138. In reaching this conatusithe Court relied updhe fact that the
office featured a mock laboratory where cumsérs were permitted to test CCC’s produdts. The
Court also noted that ISI hosted numerous destrations at this t@oratory every yearld. The
office was therefore “more than a mere sales office or wareholgelt was a “marketing
facility... where [ISI's] customers... [could] recav.. [a] sales demonstration of the operation of
[CCC’s] complex [computer] product.ld.

Similarly, ITD has adduced evidence thathea than being just sales office or
warehouse, its Edison, New Jersey office is a ptarg facility. ITD held “hundreds of on-site
sales meetings” at its officed. { 26; Friedman Decl., Ex. 38 ITDIST0176756 (stating that the
Edison New Jersey office includes “warehoustegration center[, and]... sales”). Moreover,
similar to ISI's office, ITD’s office included demonstration facilitfor Sun’s productsid. § 25.
This facility included server racks that wenganized so customers could “see how the cables
were laid-out,” as well as “signs describing the Sun/Oracle machinekl..TD and Sun hosted
a number of events in whichstomers toured its facilityld. 126-28;see also idf 26 (stating that
ITD and Sun met with Verizon representativesT&’'s offices numerous times and that these
representatives toured the demortgirafacility). In light of thee facts, the Court concludes that
ITD has adduced sufficient evidence that its offjcalifies as a place dlusiness under the Act.
SedSl, 614 A.2d at 138.

As ITD points out in its Opposition, its officesal qualifies as a place of business under t
recently added exception for businesses that do not make the “majority of [their] sales directly

consumers.” N.J. Stat. Ann. 8 56:10-Bhis exception was added in 201d. Under this
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exception, notwithstanding the fact that the franchisee does not “display]]... [or] sell[] the
franchisor’s goods” from its office, its office matllsqualify as a place of bursess if: (1) it is the
place where the franchisee’s “personnel... call upon customers,” or (2) the franchisee’s “goog
delivered to customers” from the locatiokal.

The threshold issue that must be addresseét@rmining whether I qualifies under this

exception is whether ITD makes the “majority of][gales directly to consumers.” N.J. Stat. Ann|.

8 56:10-3. Notably, the ste#e does not define the term “consamii and the Court is unaware of
any prior precedent construing the term. Black'w IZictionary defines consumer as: “[a] person
who buys goods or services for personal, familliaunsehold use, with no intention for resale.”
Black's Law Dictionary (9th ed. 2009).

Here, ITD sells primarily to Network Equipmt Providers (“NEPSs”), as opposed to “end-
user[s].” Friedman Supp. Decl., Ex. 72 (Spin&ligp. Tr.) at 33:3. Unlikend-users, NEPs do not
buy equipment for “their own internal consumptiohiit rather so that they can package it with
their own products and resell the goods to end-ugdrat 31:15-22. In light of the fact that NEPY
are not purchasing product primarityr their personal use, theyeamot consumers. Accordingly,
ITD does not make the majority of its salestmsumers. ITD is therefore eligible for the
exception if either of the tavother requirements are mee(the location is the place where the
franchisee’s employees call upon customergomds are delivered from the location).

ITD has adduced evidence showing it meeg¢satiner requirements for the exception. In
his declaration, Mr. Spirla states that ITD’s Edison offiage the place where its sales people
“call[] upon customers,” and this office is thedtion “where Sun/Oraclgoods were stored and
delivered to customers.” Spinella, Decl., 1 2&cordingly, the Court concludes ITD’s office
gualifies as a place of buness under the exception.

Oracle’s reliance ohiberty Sales AssociatesmdFischer Thompson Beverages, Inc. v.
Energy Brands In¢.CIV.A.07-4585 (SRC), 2007 WL 3349746 (D.N.J. Nov. 9, 2007), in suppor
of its contention that ITD’s fality does not qualify as place of business is misplaced.Liberty,

the Court held that plaintiff company’s presitemome did not qualify as a place of business
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under the statute because it “was used primaripnasffice for telephone sales calls, paper work
and an occasional meeting or demonstratiod,as a short-term warehouse.” Similarly, in
Fischer, the Court held that plaiffts 40,000 square-foot facility dinot qualify as a place of
business because there was no evidence that téasyastial sales, product promotion or related
interaction with purchass” took place therefischer, 2007 WL 3349746, at *3. Here, ITD has
adduced evidence that its Edison office was titefbr substantive sales and marketing activity
including numerous customerrdenstrations and meetings. kover, both these cases were
decided before the statute was amend&dit0 to include an exception to the office and
warehouse prohibition. Accordinglyiberty andFischerare inapposite.

For these reasons, the Court denies Oraclet®oméor summary judgment with respect to
the issue of whether ITD maintains a place of tess in New Jersey as required by the NJFPA.

4. Good Cause for Termination

Oracle next argues that even if the NJFPAliappo the Sun Agreement, ITD’s claims fail
because Oracle had good cause to terminate the agreement. Motion at 18.

The NJFPA states: “It shall bevaplation of this act for a frachisor to terminate, cancel or
fail to renew a franchise without good cause.J.Netat. Ann. 8 56:10-5 (West). For the purpose
of the statute, “good cause” is it@d to situations where a fransie has failed to “substantially
comply” with the parties’ agreemenid. “ ‘[S]ubstantial compliance’ is simply the absence of
‘material breach’ of contract.Goldwell 622 F. Supp. 2d at 188. A franchisor seeking to
terminate a franchise relationship must give tign notice setting forth all the reasons for such
termination... at least 60 days in advance of geamination.” N.J. Stat. Ann. 8 56:10-5 (West).
As recognized ifisoldwell a franchisor violates the Act when it sends, without good cause, a l¢g
providing “unequivocal notice” ats intent not to renewhe parties’ agreemenSee Id. 622 F.
Supp. 2d at 189-93 (holding that “an unequivocalasotif intent not to renew is no difference
from the actual failure to renew that is bound to follow” and denying summary judgment beca
there was a material isswf fact as to whether defendantlgppod cause to terminate the franchis

agreement when it sent its notice of intent not to renew)
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Here, Oracle contends that April 15, 2010 letter constituteits notice of termination for
the purposes of the Act. Motion at 18-19 (citing Friedman Decl., Ex.Gi@cle contends that it
did not violate the Act by sending this letbescause ITD’s failure to pay approximately $19.1
million in unpaid invoices gave it good causddoninate the parties’ agreement. Motion at 18.
Moreover, Oracle argues that, cmtent with the statutory requireents, the letter identified the
basis for Oracle’s decision to terminate ITD @ndvided ITD sixty days to cure its breadd. at
18-19. Accordingly, Oracle contends that it dat violate the Act when it terminated ITD.

Oracle’s description of the sequence of ésdeading to its termination of ITD is
somewhat incomplete. As ITD points out i tBpposition, prior to sending the April Notice,
Oracle sent two other letters to ITD, oryJl,, 2010, and September 30, 2010, respectively,
purporting to terminate the Sun Agreement. Spir@dal., Ex. I; Ex. K. Notably, neither letter
provided any grounds for termination. Moreoubg evidence suggests thahen these letters
were sent, Oracle was in the procekterminating all its resellers en effort to move to a direct
sales modelSeeWagner Decl., Ex. M (Althoff Dep. Tr.) d19:13-23 (discussin@racle’s plan to
transition to a direct sales model); Ex. TGRCL00252636-37 (stating th@racle intended to
transition to a “100% direct sales” model f8lobal Accounts and to make “[ijndirect sales
*highly* non-standard”). Thus, nkang it doubtful that Oracle’s tenmation letters in July and
September were based on good cause. Accoyditigthe extent these letters constitute
“unequivocal” notices of Oracle’stent to terminate the Sun Agreement, Oracle violated the Ac
by sending themGoldwell 622 F. Supp. 2d at 190.

Oracle argues that neither letter constituted a true notice of termination under the Act.
Reply at 11. Oracle argues that the July tett@s not a notice of termination because it was
retracted shortly after was sent. Reply at 1%ee alsd~riedman Decl., Ex. 10 (Lewis Dep. Tr.) at
91:6-92:6. Oracle argues that the September Mtemot a notice of termination because the Su
Agreement was natctuallyterminated on December 31, 2010 (tdwemination date set forth in the
letter) but was rather amended and rertewiReply at 11; Wagner Decl., Ex. AF at
ORCL00268556. These arguments fail.
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While the July letter was rescinded, if ITD was aware of Oracle’s plan to terminate its
channel partners and sell ditlgcthe letter may have providdTD with unequivocal notice of
what was on the horizon, notwithsiding the letter’s retractiorBeeWagner Decl., Ex. M at
19:13-23 (stating that Oracle’s plemtake Sun’s customers direct was “communicated publicly 1
the market”). Similarly, the Coticannot conclude that the Septenletter was not a notice of
termination. The January 2011 amendment thata®gues superseded thep&amber letter only
extended the agreement for another six monddianited ITD to three customers. Wagner Decl.
Ex. AF at ORCL00268556. Indeed, Oracle’s internal documengigest that the amendment was
only intended to allow ITD to sell Sun products perarily while Oracle completed its transition
to direct sales. Wagner Decl., Ex. ACCRCL00498780 (recommending that ITD be permitted |
continue selling to ALU and Motorola “[d]uring f@cle’s] transition” to 100% direct sales).
Accordingly, the Court cannot conclude as a mattéawfthat the July or September letters did n
terminate the Sun Agreement.

As set forth above, there are disputed issuesatérial fact concerning: (1) when Oracle
gave notice of its intent to terminate the Sunmelsgnent, and (2) whether Oracle had good cause
terminate the agreement when notice was gividius, the Court cannobaoclude, as a matter of
law, that Oracle did not violateg¢iNJFPA when it terminated ITD.

In light of the Court’s conclusiornat there are disputed issud#snaterial &ct concerning:
(1) whether ITD had a franchise license in Sunmade name; (2) whether ITD and Sun shared a
community of interests; (3) whether ITD maintaireedlace of business (astherm is defined in
the NJFPA) in New Jersey; and (4) whether Oramtated the NJFPA wdm it terminated ITD,
Oracle’s motion for summary judgmentdsnied as to ITD’s NJFPA claim.

A. ITD’s Breach of Contract Claims

Oracle also seeks summary judgment on ET&cond cause of action for breach of
contract. Motion at 19-21. ITB’second cause of action allegesttil) Oracle breached various
agreements with ITD, and (2) breached an agee¢mvith Verizon relating to the Content Delivery

System project (“CDS Project”). ECF No. 1§1150-51. ITD contends that it has standing to rais
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the CDS claim because it was a thirdtpdeneficiary to the agreemerit., 1151. The Court

addresses ITD'’s third party beneficiary claim first.
1. ITD’s Third Party Claim
ITD’s third-party beneficiarglaim relating to the CDS projes based on language in the

contract between Sun and Verizon (“CDS Agreetarquiring Sun to “engge the services of
Certified [Minority-Owned, Wome-Owned, or Disabled VetaraDwned Business Enterprise
(“MWDVBE")] Suppliers for an amount equivalefib] at least eighteepercent (18%) of the
dollars spent under th[e] Agreement”. Friedniacl. Ex. 17 at Ex. E; Opposition at 21. ITD
contends that Sun and Verizomvals contemplated that ITD walibe the diversity supplier and
that, accordingly, ITD suffered damage when Sun begzhtine CDS Agreement. Opposition at 2].

California Civil Code Section 1559 permits adhparty to enforce “[a] contract, made
expressly for [his] benefit....” In order to mure a claim under Sectid®59, the third party must
have been an intended, as opposed to@dental, beneficiary of the contradiammes Co.
Healthcare, LLC v. Tri-City Healthcare DisB0O1 F. Supp. 2d 1023, 1032 (S.D. Cal. 2011). A
third party is an intended benefcy if “the terms of the contracecessarily reqre the promisor
to confer a benefit on [the] third persond. It is not necessary th§the] person... be named or
identified individually....” 1d. It is enough that the third pens be “a member of a class of
persons for whose benefit it was mad&d” In determining intent of the parties, the Court may
look beyond the written agreement and consideg tircumstances under which it was entered.”
Id. While, intent is ordinarily “a question &ct... where the issue can be answered by
interpreting the contract as @ale and doing so in light of thencontradicted evidence of the
circumstances and negotiationgloé parties in making the contratite issue becomes one of law]
and may be resolved on summary judgmeadt.

ITD’s claim fails because ITD was not an imded beneficiary. While it is true that ITD
was selected as the diversity supplier before the CDS Agreement was exeeeated)\(Vagner
Decl., Ex. L (Morrison Dep. Tr.) dt12:4-5), the evidere shows that the pas$ did not include
the diversity supplier provision for the purpose afdfiting ITD or any othediversity supplier.
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Rather, this provision was included becauseotil be “advantageous” to Verizon. Friedman
Decl. Ex. 11 (Morrisoep. Tr.) at 95:6-7see alsdVagner Decl., Ex. L (Morrison Dep. Tr.) at
135:17-19 (stating that the diversapplier provision was a Verizonq@rement). Specifically, by
requiring Sun to use a diversity supplier, Verizavuld become eligible for “diversity credits” and
enhance its standing with the federal governméniedman Decl., Ex. 70 at 122:7-16, 48:20-22.

ITD’s reliance orSpinks v. Equity Residential Briarwood Apartmeh#&l Cal. App. 4th
1004, 1022 (2009), is misplaced. Opposition at 235pimks defendant landlord sought summary
judgment against plaintiff on her breach of cocitidaim, which was based on a lease agreement
the landlord had executed with plaintiff's employéd., 171 Cal. App. 4th at 1018. Defendant
argued that plaintiff could not pswe her claim because she was meithparty to the lease, nor a
third-party beneficiary.ld. The Court disagreed, holding thagté was a triable issue of material
fact as to whether plaintiff was amended third party beneficiaryd. at 1030. In reaching this
conclusion, the Court relied upon taet that the “core purpose” tiie agreement was to provide
plaintiff the “benefit of occupancy.1d. at 1027.

Here, in contrast t8pinks the core purpose of the diviyssupplier provision was to
benefit Verizon by making it eligible to receivevdisity credits, and not toenefit the diversity
supplier selected to perform the ko Any benefit to ITD was, thefore, incidental. Accordingly,
the Court concludes that ITD wast an intended beneficiary.

For the reasons set forth above, the Cgramts Oracle’s motion for summary judgment on
ITD’s third party breactof contract claim.

2. ITD’s Remaining Breach of Contract Claims

In addition to alleging a thirdarty beneficiary claim based @racle’s purported breach of
the CDS Agreement, ITD’s second cause ofoactlleges a number of breaches of the Sun
Agreement by Sun/Oracle. Compl., ECF No. I-150. ITD also alleges that Oracle breached:
(1) an agreement to provide ITD with “intetiom” work worth approximately $60 to $80 million
per year, and (2) an agreement to repurchastherwise compensate ITD for “Last Time Buy”

inventory ITD purchased for resale to Motorold., 1 115-129, 150.
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Oracle contends that ITD’s breach of coatr@aims based on its agreements with
Sun/Oracle must fail because ITD materiallgdwhed the Sun Agreemdayt “fail[ing] to pay
Oracle over $19 million for outstanding invoices.” Mutiat 21. The Court agrees with respect t
ITD’s claims based on the Sun Agreement. Howete Court disagrees with respect to ITD’s
claims based on the integratiomdalLast Time Buy agreements.

It is axiomatic that a plaintiff who has himkglaterially breached or failed to perform a
contract may not pursue a breaclcohtract action against thenet party to the agreemertsee
Brown v. Dillard's, Inc. 430 F.3d 1004, 1006 (9th Cir. 2005) (dioly plaintiff could not compel
defendant “to honor an arbitration agreement of which it is itself in material brekthd);1010
(“A bedrock principle of Californi@ontract law is that “[h]e whoegks to enforce a contract must
show that he has complied witte conditions and agreementdioé contract on his part to be
performed.”);Transcription Commc’ns Corp. v. John Muir Healio. C 08-4418 TEH, 2009 WL
666943, at *5 (N.D. Cal. Mar. 13, 2009) (“The elemasfta breach of contract suit in California
[include].... plaintiff's performance @xcuse for nonperformance....”).

In its Opposition, ITD does not contest the fiett it failed to pay Oracle for millions of
dollars in product which it purchased under the partigezement. ITD is, therefore, in material
breach of the Sun Agreement. Accordingly, ITDimat pursue a breach cbntract claim against
Oracle based on the Sun Agreemesee Brown430 F.3d at 1006.

ITD argues that, notwithstanding its breachie Sun Agreement, it should still be
permitted to bring breach of contract claims lolage this agreement because its claims are base

in part, on conduct that predates the paymenesssirhe only example ITD gives of such conduc

is Oracle’s alleged failure tajtiote and process orders for ITD within a commercially reasonable

amount of time,” and ITD does not identdyny evidence showingithconduct occurredSee
Opposition at 24 (quoting Complaint, ECF No. 1,50). Moreover, ITD fails to cite a single
case for the proposition that a plaintiff who laited to perform its pdion of a contract may

nevertheless pursue a breach of contract claim based on breaches by the defendant that pre
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plaintiff's own nonperformance. Accordingly,ishrargument fails. For these reasons, ITD’s
breach of contract claim fails to the extent ib&sed on Oracle’s breach of the Sun Agreement.

In contrast, ITD’s integratioagreement and Last Time Buwentory claims are not based
on the Sun Agreement. Oracle has offered nd kgtaority for the proposition that ITD’s breach
of the Sun Agreement precludes ITD from bringomgach of contract claims based on the Last
Time Buy and integration agreements, whichGoeirt understands were distinct from the Sun
Agreement. Accordingly, the Court cannot dode ITD’s claims based on the integration
agreement and the Last Time Buy agredanfehas a matter of law.

Oracle offers an additional basis for grantsugnmary judgment with respect to the Last
Time Buy claim. Specifically, @Gicle contends that this clashould be dismissed because ITD
failed to adduce any evidence of an agreerhdvibtion at 21. As set forth in the Complaint, ITD
alleges there was an “oral agreement” betweerpé#rties that ITD wouldurchase certain soon-to-
be-discontinued (“Last Time Buy”) inventory forsade to Motorola and that Sun would repurchas
this inventory if Motorola failed to purchase BeeOpposition at 24; Compl., ECF No. 1-1, 11
115-23, 150. ITD additionally alleges that, aften3ailed to repurchase from ITD approximately
$6 million of this Last Time Buy inventory, Sgmomised that it would provide ITD a greater
discount on future purchaseshelp ITD recoup its lossesSeeOpposition at 24; Compl., ECF No.
1-1, 11 115-23, 150. Oracle contends that thesseagents are fictitious. Motion at 21.

The Court agrees that ITD has failed tlwlace sufficient evidence of an agreement to
repurchase the Last Time Buy inventoSeeFriedman Decl., Ex. 9 (Hub®ep. Tr.) at 162:21-24
(stating that he was not awareawsfy contractual commitment byisto repurchase the Last Time
Buy inventory if Motorola did not buy it). However, ITD has presented sufficient evidence of §
promise by Oracle to help ITD recoup its losses from the $6 million in inventory ITD was unal

to sell to Motorola. Specifically, in anugust 2009 email from Donald Bunker of Sun to Jim

” In the Motion, it is somewhainclear whether Oracle’s argumeagarding the non-existence of
an agreement concerning the Last Time Buy irmgns meant to address ITD’s breach of contra
claim or its promissory estoppehim (which is also based on the Last Time Buy agreem&e®.
Motion at 21. Oracle clarified at the August 23, 20&2aring that this argumepertains to both
claims.
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Spinella of ITD, Mr. Bunker states that Sun a&gl¢o provide ITD with additional discounts to be
used “towards funding the [Lastme Buy] inventory that Motwla will not be purchasing....”
Wagner Decl., Ex. E at ITDIST0002058. Mr. Bunkanther states thahese discounts would
continue “until the $6M USD of inventory [has] been funded for ITRI"at ITDIST0002058.
Accordingly, the Court is unable to concludeaasatter of law that there was no agreement with

respect to the Last Time Buy inventory.

For the reasons set forth above, the CowamtgrOracle’s motion for summary judgment as

to ITD’s breach of contract claims based oa 8un Agreement and denies Oracle’s motion for
summary judgment as to ITD’s claims basedtaintegration agreement and Last Time Buy
inventory agreement.

B. ITD’s Breach of the Covenant ofGood Faith and Fair Dealing Claim

Oracle also seeks summary judgment on Elbird cause of action for breach of the
covenant of good faith and fair dealing on the grouhdsITD materiallybreached its agreement
with Sun by failing to pay millions of dollars in outstanding invoices.

The implied covenant of good faith and fd@aling prohibits “oneontracting party from
unfairly frustrating the other party's right to receilie benefits of the agreement actually made.”
Transcription Commc’ns Corp2009 WL 666943, at *7 (emphasis omitted). Like a breach of
contract claim, a claim for a breach of the implemvenant of good faith and fair dealing is barreq
where the plaintiff has failed to perform under toatract and does not have an excuse for such
failure. Durrell v. Sharp Healthcarel83 Cal. App. 4th 1350, 1369 (2010).

Here, ITD’s breach of the covenant of good faitiu fair dealing claim is based entirely on
the Sun Agreement. Compl., ECF No. 1-1, 11 154-57. As setsigptain Section 111(C)(2), ITD
breached this agreement by failing to pay milliondalfars in outstanding invoices. Accordingly,
ITD’s breach of the covenant of good faith anid fealing claim fails as a matter of laBee
Durrell, 183 Cal. App. 4th at 1369 (dismissing good faitll fair dealing clan because plaintiff

failed to “adequately plead[] an excuse for his nonperformance”).
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For the reasons set forth above, the Courttgnaotion for summary judgment as to ITD’s

third cause of action for breach of tt@venant of good faith and fair dealing.
C. ITD’s Promissory Estoppel Claim

Oracle also moves for summggudgment on ITD’s sixth cause of action for promissory
estoppel. ITD’s promissory estoppel claim alleges that Oracle broke psothét it would: (1)
“send ITD integration work upon [ITD’s] completion of an integration facili{®) “renew the Sun
Agreement or enter into a new contract contejrsimilar business terms”; and (3) “reimburse IT[
for its purchase of the Motorola ‘Last TirBely’ inventory.” Comp., ECF No. 1-1, § 171.

“Promissory estoppel applies whenever@use which the promissor should reasonably
expect to induce action or forbearance on thegddhe promisee or a third person and which doe
induce such action or forbearance would result impustice if the promise were not enforced.”
Lange v. TIG Ins. Cp68 Cal. App. 4th 1179, 1185, 81 Cal. Rptr. 2d 39 (1998) (internal quotati
marks and citations omitted). “To be bindingg ffromise must bee&hr and unambiguousId.

Oracle contends that ITD’s promissoryoggtel claim, like its breach of contract and
breach of the covenant of good faith and faalohg claims, is barred because ITD materially
breached the Sun Agreement by failing to pay Onandlisons of dollars in outstanding invoices.
Motion at 21. Moreover, with spect to the Last Time Buy inn®ry, Oracle contends that Sun
never promised to reimburse ITDrfithe “Last Time Buy” inventoryld.

Oracle’s arguments fail. First, Oracle faiscite, and the Court is unaware of, any
authority for the proposition that a promissorjoepel claim is barred bg plaintiff's material
breach of a related contract. Second, with regpdatie Last Time Buinventory, as set forth
suprain Section lII(C)(2), there isvidence of the existence axi agreement concerning this
inventory. Accordingly, the @urt denies Oracle’s motion feummary judgment as to ITD’s

promissory estoppel claifh.

8 At the August 23, 2012 hearing,urtsel for Oracle argued that the promissory estoppel claims
should be dismissed because there was no prome\tme integration business as alleged in th
complaint. This argument was not briefed.céwingly, the Court declines to address it.
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D. Tortious Interference Claims

Oracle argues that ITD’s fourth cause of actior intentional interference with contract
and fifth cause of action for tortious inteace with a prospective economic advantage fail
because ITD’s own actions caused its relatigrshith its customers to deteriorateeeMotion at
22. Oracle also notes that “ITias failed to pursue discovdrgm any of the prospective
customers with whom ITD alleges it had a reastaakpectation of a future economic benefit.”
Id. In its Opposition, ITD addresses these claimg anpassing. Opposition at 23-24 (stating tha
ITD’s tortious interference clairfis predicated on Oracle’s ternation of ITD and taking direct
the customers that ITD supplied”).

The elements of an intentional interference wihtract claim are: “(1) a valid contract
between plaintiff and a third psrt(2) defendant's knowledge tfis contract; (3) defendant's
intentional acts designed to induce a breach ouptigm of the contractual relationship; (4) actual
breach or disruption of the contractudhtmnship; and (5) resulting damageBauer v.
Interpublic Group of Companies, In@55 F. Supp. 2d 1086, at 1094 (N.D. Cal. 2003). Here, IT]
does not identify the contracts @rstomers with which Oracleterfered, nor does ITD point to
specific evidence in the recordawing actual breach or disruptiontbht contract or identify
ITD’s damages. Accordingly, ITD’s claim fails.

ITD’s claim for intentional interference with prospective economic advantage similarly

fails. To state a claim for intentional interfecerwith prospective economadvantage, a plaintiff

it

D

must prove: (1) the reasonabl@lpability of a business opportunity, (2) the intentional interference

by defendant with that opportunity, (Bjoximate causation, and (4) damagBgvellier v. Sletten
262 F.3d 923, 939 (9th Cir. 2001) (internal quotatiomitted). Here, ITD does not identify the
specific business opportunities it lpsbr does it direct the Court &my of the evidence supporting
this claim. ITD has, therefore, failed to show éxéstence of a genuine issof material fact with
respect to this claimSee id(upholding the districtourt’s grant of summary judgment in favor of
defendant on tortious interference claim wheganiff “failed to present evidence demonstrating

that [it] had a reasonbbexpectation of continuing &ése Fund's investment adviser”).
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For the reasons set forth above, Oracle’§andor summary judgment is granted as to
ITD’s fourth cause of action for ientional interference with contiteand fifth cause of action for
tortious interference with a ggpective economic advantage.

E. Oracle’s Affirmative Claims

Oracle also seeks summary judgment on its affitve claims for: (1) breach of contract,
(2) account stated, and (3) goods sold and delive@racle contends thatimmary judgment is
appropriate with respect to these claims becélidadoes not (and cannot) dispute that it owes
$19.1 million to Oracle for products that Oracle delivered. Motion at 22.

In ITD’s interrogatory responses, ITDradted that it owes Oracle $18,121,140 of the
$19,103,621 million at issue. Opposition at &de alsd-riedman Decl., Ex. 2 at No. 10; Ex. 5 at
53:21-24; Ex. 13 at 222:8-223:6. With resptecthe $982,481 differenc&l D argues in its
Opposition that ITD was entitled tosgiounts totaling $982,481. Opposition at ZbD also
argues that Oracle should not be grantedreary judgment on the $18,121,140 because ITD ha
setoff defense based on any judgment in its favor on its affirmative clédmet 24.

At the August 23, 2012 hearing on Oracleistion for summary judgment, the Court
indicated that it was likely taule in Oracle’s favor witmespect to the $18,121,140 and ITD
acknowledged that ITD owed this amountitWespect to the remaining $982,481, the Court
ordered the parties to meet ammhfer to see if a resolution coub@ reached regarding the dispute
amount. As to ITD’s setoff argument, the Candicated that it was likely to rule that the
possibility of a setoff defense does not precltrdeCourt from granting summary judgmefee
Electroglas, Inc. v. Dynatex Corpt73 F. Supp. 1167, 1171 (N.D. Cal. 1979) (“An offset may
ultimately diminish, but does not defeat, Regan's recovery and hence does not preclude reso
of the contract claim at thitage of the tigation.”).

Following the August 23 hearing, the partiest and conferred regarding the disputed
$982,481. ECF No. 182. Subsequently, on Septet012, the parties fitka stipulation in
which the parties agreed that judgment shouldriered in favor of Oracle on each of Oracle’s

affirmative claims, in the amount of $19,103,62d. at 1. The parties alsgreed that “[tlhe
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Court shall stay execution of the judgment untilraite conclusion of the trial” in this matteld.
The Court entered an order adogtthe parties’ stipulation o8eptember 17, 2012. ECF No. 201

In light of this Court’'s September 17 ordelogting the parties’ stipulation concerning the
$19,103,621, Oracle’s motion for summary judgment rsetbas moot with respect to Oracle’s
affirmative claims.

V. CONCLUSION

For the reasons discussed above, therOGRANTS Oracle’s motion for summary
judgment as to: (1) ITD’s second cause of actiorbfeach of contract to the extent it is based on
Oracle’s breach of the CDS Agreement; (2) ITBEsand cause of action to the extent it is based
on Oracle’s breach of the Sun Agreement; (3) ITD’s third cause of action for breach of the
covenant of good faith and fair ded; (4) ITD’s fourth cause of @ion for intentional interference
with contract; and (5) ITD’s fifth cause oftamn for tortious interérence with prospective
economic advantage.

The Court DENIES Oracle’s motion for summguggment as to: (1) ITD’s first cause of
action for a violation of the NJFRA2) ITD’s second cause of actitmthe extent this claim is
based on breaches of the integration agreement and Last Time Buy agreement, and (3) ITD’S
cause of action for promissory estoppel.

The Court DENIES AS MOOT Oracle’s mon for summary judgment on Oracle’s: (1)
first cause of action for breach of contract;f@¢ond cause of action for account stated; and (3)

third cause of action fagoods sold and delivered.

IT IS SO ORDERED. Z M
Dated: Septembef8,2012 #'

LUCY H@OH

United States District Judge
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