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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
J&J SPORTS PRODUCTIONS, INC. Case N0.5:11CV-01163+HK

Plaintiff, ORDERGRANTING MOTION FOR
DEFAULT JUDGMENT

V.

KIM HUNG HO, individually and d/b/a THOA
CAFE,

Defendant

)
)
)
)
% (re:dkt # 10)
)
)
)
)

The Clerk of the Court entered default against Defendant King Hian doing business as
Thoa Café (“Defendant” or “Thoa Café”) on July 21, 2011, after Defendant failggbéaaor
otherwise respuad to the Summons and Complaimthis case within the timgrescribed by the
Federal Rules of @il Procedure.See ECFNo. 12. Before tle Court is Plaintiff J&J Sports
Productions, Inc.’s motion for default judgmei®ee ECF No. 15. Defendant, not having appeared
in this action to datdyasnot opposed the motion. Pursuant toildigcal Rule 7#1(b), the Court
finds this matter appropriate fdeterminatiorwithout aal argument.For the reasons discussed
below, Plaintiff's motion for default judgment is GRANTED.

I BACKGROUND

Plaintiff is adistributor of sports and entertainment programming, and alleges that it ow
commercial distribution rights to broadcast the clesieclit program “The Event’: The Manny

Pacquiao v. Joshua Clottey, WBO Welterweight Championship Fight Programg(aar),
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telecast nationwide on March 13, 2018e Compl. 1 9. Plaintiff alleges that the Program was
unlawfully intercepted and exhibited by Defendantthair commercial establishment, Thoa Cafe
located in San Jose, Californitd. at J 12. On March 3, 2011, Plaintiff filed this action for
violation of the Federal Communications Act of 1934, as amended, 47 U.S.C. § 605 and 47 |
8 553, as well as violations of California law against conversion and California Buaihtess
Professions Code §17200. In the pending motion for default judgment, however, Plaintiff seeg|
damages only under § 605 and for conversion.

. DISCUSSION

Plaintiff requests $10,000.00 in statutory damages for violation of 47 U.S.C.

8 605(e)(3)(C)(i)(I), and $100,000.00 in enhanced damages for willful violation of 47 U.S.C.
§ 605(e)(3)(C)(ii)). With respect to its conversion claim, Plaintiff seeks $2,000.00;ehsing fee
Defendant would have been required to pay had he ordered the Program from Planctfth®©
Clerk of Court enters default, all webleaded allegations regarding liability are taken as true,
except as to the amount of damaggse Fair Hous. of Marin v. Combs, 285 F.3d 899, 906 (9th
Cir. 2002). Satisfied of its subject matter jurisdiction (feddaedliges at issue) and personal
jurisdiction (Defendant resides and does business in this district), the Coluprebeéd to review
Plaintiff's motion for default judgment.

A. Statutory Damages under Section 605(e)(3)(C)(i)(11)

Section 605(e)(3)(C)(i)(I1) vides that an aggrieved party may recover a sum of not les
than $1,000 and not more than $10,000 for each violation of § 605(a), as the Court considers
“A traditional method of determining statutory damages is to estimate either the losedby
the plaintiff or the profits made by the defendant¥oé Hand Promotions v. Kim Thuy Ho, No. C-
09-01435 RMW, 2009 WL 3047231, at *1 (N.D. Cal. Sept. 18, 2009) (citing cases).

Plaintiff submits evidence that a commercial license for the broadctds Bfogram would
have cost Defendant $2,000.00, based on Thoa Cafe’ped86n capacitySee Supp.Aff. of
Joseph M. Gagliardi 1 8 & Ex. 2, ECF No. 15Alternatively,as toDefendant’s potential profit,
Plaintiff submits evidence th#tree separateead counts, atarious times, revealed that the total

number of patrons was 125, 125, and 115, and that there was no cover Seadjé. of Gary
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Gravelyn ECF No. 15-3 As there is neevidence of how much Defendant made during the
unlawful exhibition of thé’rogram, the Court shall base statutory damages on the cost of the
commercial license.

Accordingly, the Court finds #t Plaintiff is entitled to $2(@.00 in statutory damages.

B. Enhanced Damages under Section 605(e)(3)(C)(ii)

47 U.S.C. § 605(e)(3)(C)(ii) authorizes the Court to award up to $100,000, in its discre
upon findingthat theviolation “was committed willfully and for purposes of direct or indirect
commercial advantage or private financial gaiHere, although there is no evidence that
Defendant advertised the fight, charged a cover charge, or had a minimum @uecjuiement,
Plaintiff has presented evidence tbefendant had thirteen forigeh LCD televisions in its
commercial establishment and was displaying the Program on at least some, ifafidchaih,
while there were between 115 and 125 patrons preSeaGravelyn Aff. at 1. Plaintiff also
submits that the broadcast was encrypted and subject to distribution rights, and thdari2efe
“must have committed wrongful acts in order to intercept, receive, and broadcasigren®t
Mot. at 11. Courts have fourstmilar facts sufficient to support a finding of willful violation for
commercial advantage and financial gain, and haverdicgly awarded enhanced damages
such groundsSee, e.g., Joe Hand Promotions, Inc. v. Meola, No. 10-4781, 2011 WL 2111802, at
*5 (N.D. Cal. Apr. 22, 2011) (awarding $1,000 in statutory damages based on ptaatitfal
losses and $5,000 anhancedlamagesinder Section 6Q3vhere50 patrons were present and no
coverchange was imposed)&J Sports Prods,, Inc. v. Mosley, No. 10-5126, 2011 WL 2066713,
at *5 (N.D. Gal. Apr. 13, 2011) (awarding $2,500 based on plaintiff's actual losses and $2,500
enhancedlamagesinder Section 553vherel7 patrons were present amolcovercharge was
incurred);Joe Hand Promotions Inc. v. Piacente, No. 10-3429, 2011 WL 2111467, at *6 (N.D.
Cal. Apr. 11, 2011) (awarding $1,000 in statutory damages basddiwtiffds actual losses and
$5,000 inenhancedlamagesinder Section 6Q&vhere25 patrons were present and no cover
change was imposed)&J Soorts Prods. v. Ho, 10-01883, 2010 WL 3912179, at *1 (N.Oal.
Oct.5, 2010) (awarding $1,600 in staity damages baden plaintiff's actual losses plus $10,00(

in enhancedlamagesinder Section 605, where 68 patrons were present atmveocharge was
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imposed)Garden City Boxing Club, Inc. v. Lan Thu Tran, No. 05-05017, 2006 WL 2691431, at
*1-2 (N.D.Cal. Sept20, 2006) (awarding $1,000 in statutory damages based on plaiatiftial
losses and $5,000 anhancediamagesinder section 6Q%here 40 patrons were present and a
$10 cover charge was imposed).

While numerous courts in the Northern District have awarded enhanced damages of $
or less where the case involved a limited number of patrons and no cover charge, inafeh&a
presented evidence of a considerably larger number of televisions and of patrongmiéuethe
Plaintiff has presented evidenttet Defendant is a repeat offender, which is another factor
justifying the award of enhanced damagksfact, this Court has previously awaddenhanced
damages of $10,000 against this Defendant in a default judgmirbased on evidence that
threeother actions had been brought against Defendant for similar violatead& J Sports
Prods., Inc. v. KimHung Ho, 10-CV-01883-LHK, 2010 WL 3912179 (N.D. Cal. Oct. 5, 2010).
Likewise herePlaintiff has submitted evidenoé the Court’s October 5, 2010 default judgment
order against Defendant, as well as of two other pending actions brought by Rigaatifit
Defendantone of which is awaiting ruling on a motion for default judgmeee Supp. Decl. of
Thomas Riley 1% & Exs. 1-3, ECF No. 15-4.

In light of Defendant’s status as a repeat offender, the Court finds that eeheiht
enhanced award is justified. Nevertheless, the Court does not agree withf fhaintife
maximum damages award of $100,000 is warranted, because the unlawfuk ¢toaticcms the
basis for the instant Complaint did not occur until after issuance of the Counbise®&t 2010
default judgment orderSee Compl. § 9 (Program vgaelecast on March 13, 201@efendant
thus was not on notice of the October 5, 2010 $10edd@nced damages award at the time of thg
operative conduct at issue here. However, this appears to be at |éasttthgildgment against
Defendanfor violation of 47 U.S.C. § 605See G&G Closed Circuit Events, LLC v. Ho, No. 10-
cv-05716EJD, D11 WL 6217598 (N.D. Cal. Dec. 14, 20134;J Sports Prods., Inc. v. Ho, No.
10-cv-01883-LHK, 2010 WL 3912179 (N.D. Cal. Oct. 5, 201 Hand Promotions, Inc. v. Ho,
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C-09-01435-RMW, 2009 WL 3047231 (N.D. Cal. Sept. 18, 260Bgfendant’s repeated
violations evidence a willfulness that warrants a greater enhanced damagesAssgardingly,
the Court finds an enhanced damages award of $12@680nable under the circumstances
C. Damagesfor Conversion

Plaintiff also seeks $2,000 in damages for conversion under California Civil Code
83336. The elements of conversion are: 1) ownership of a right to possession of property; 2)
wrongful disposition of the property right of another; and 3) damagesG.S. Rasmussen &
Assoc. v. Kalitta Flying Serv., 958 F.2d 896, 906 (9th Cir. 199%)ere, Plaintiff's welpleaded
allegations regarding liability, which are taken as true in light of the Clerkty ofdefault, are
sufficient to entitle Plaintiff to damage®laintiff alleges wnership otthe distribution rights to the
Program, misappropriation of those rights by Defendants’ unlawful interception, aademi$ee
Compl. 11 23-26. Damages for conversion are based on the value of the @bhertyme of
conversion.See Tyrone Pac. Intern., Inc. v. MV Eurychili, 658 F.2d 664, 666 (9 Cir. 1981). As
notedabove, the commercial license wotlave cost Defendants $2,000.00, and thus Plaintiff's
request is appropriate.

Accordingly, Plaintiff is entitledd $2,000.00 in damagésr conversion.

D. Costsand Fees

Costs and reasonable attorney’s fees are recoverable under 47 U.S.C. 8§ 605{i)(3)(b)(
Plaintiff's counsel seeks recovery of fees and costs, but did not attadfidavit of attorney’s fees
and costs to the motion for default judgment. Accordinglyinites counsel shall submit a
curriculum vitae or resume, billing and cost records, and other documents supportaryest r
for reasonable attorney’s fees azabts within 30 days of thetk of this Order.

11, CONCLUSION

! Defendant Kim Hung Ho is also known as Kim Thuy Heee J&J Sports Prods., Inc. v. Ho,
2010 WL 3912179, at *1Default udgment in all of these cases is entered against either Kim
Hung Ho d/b/a Thoa Café or Kim Thuy Ho d/b/a Thoa C#féanother casd, is unclear whether
default judgment was intended to be entered against Kim Thuy Ho or Kim Thuy Vduenithé
Court does not count thease towards Defendant’s repeat offender hist8eg.Garden City
Boxing Club, Inc. v. Nghia T. Nguyen and Kim Thuy Ho, No. 06€v-05637-RMW (N.D. Cal. Aug.
9, 2007).
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For the reasons detailed above, Plaintiff's motion for default judgment is GRBNTE
Judgment shall be entered in favor of Plaintiff J&J Sports Productions, Inc. and &gdergddant
Kim HungHo d/b/aThoa Cafe Plaintiff shall recover $6,000.00 irtotal damages If Plaintiff's
counsel wishes to recover attorney’s fees arstis; he must file an affida\ahd supporting
documentation within 30 days of the date of this Orddre Clerk shall close the file.

IT 1SSO ORDERED.

Dated:January 18, 2012

United States District Judge
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